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DIREGTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  HJJNOIS. 

COBBBOTED  TO  UABCH  1,  1917. 


The  judiclaiT  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  Into  which  the 
State  Is  divided. 

Formerly  the  State  was  divided  Into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1S97  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTEB 

Samuel  P.  Ibwiic Bloomlngton. 

JUSTICES. 

First  District— 'Wakres  W.  Dun'can Marlon. 

Second  District — ^William  M.  Farmer Vandalia. 

Third  District — Frank  K.  Duxn Charleston. 

Fourth  District — George  A.  Cooke Aledo. 

Fifth  District — Charf^s  C.  Craig Galesburg. 

Sixth  District — ^James  H.  Cartwrioht Oregon. 

Seventh  District — Orrin  N.  Carter Chicago. 

The  Chief  Justice  Is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  id  to  select  as  successor  to  the  presld- 
ing  justice  the  Justice  next  In  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Carter  la 
the  present  Chief  Justice. 

CLEBK, 

Charles  W.  Vail,  Chicago. 

LIBRARIAN, 

Ralph  H.  Wilkin,  Springfield, 

(iii) 


iv  Appellate  Coubts  of  Illinois. 

(2)  APPELLATE  COURTS. 

Theee  courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

^EPOBnais. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — James  S.  Mclnemey,  Michigan  Blvd.  Bldg.,  Chicago. 
Jesse  Holdom,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSubelt,  Justice,  Michigan  Blvd.  Bldg.>  Chicago. 
William  E.  Deveb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH^ 

Albert  C.  Babnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
David  F.  Matchett,  Justice,.  Michigan  Blvd.  Bldg.,  Chicago. 
Chabijss  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH** 

Thomas  Taylob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  M.  O'Connor,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chables  M.  Thomson,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


SECOND  DISTRICT. 

Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Orundy,  Henderson,  Henry,  Iroquois,  .To  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk — Christopher  C.  Duffy,  Ottawa. 

John  M.  Niehaub,  Presiding  Justice,  Peoria. 
Duane  J.  Cabnes,  Justice,  Sycamore. 
DoBBANCE  Dibeix,  Justice,  Joliet. 


THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermillion. 
6ourt  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — George  L.  Tipton,  Springfield. 

Geoboe  W.  Thompson,  Presiding  Justice,  Galesburg. 
Emebt  C.  Gbaves,  Justice,  Geneeeo. 
Edoab  EiLDBEDQE,  Justlco,  Ottawa. 

*Thl«  court  la  a  branch  of  the  Appellate  Court  of  the  first  district,  and  la 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  Oeneral  Assembly,  ap- 
proved June  2,  1897.  Hurd's  Statutes,  1897,  608,  Laws  of  1897,  186.  J.  &  A. 
I  i981. 

»«Bstabli8hed  under  act  of  June  6.   1911.  J.  A  A.   |  S989. 


ClBCUIT  COUBTSS. 


FOURTJI  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  lAwrence. 
Madison,  Marion,  Massac.  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline.  St  Clair,  Union,  Wahash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
.CUEKrrtCharles  C.  Johnson,  Mount  Veron. 

James  C.  McB]^i>e,  Presiding  Justice.  TaylonriUe. 

Habbt  Hiobee,  Justice,  Pittsfield. 

Frank  H.  Boggs,  Juatice,  Urbana. 


(3)  CmCDIT  COUNTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  Is  divided  into 
seventeen  Judicial  circuits,  as  follows:* 

JTBST  CIRCUIT. 

The  ^untte  Qf  Alexa^i^der,  Pulaski,  Massfu^  Pope,  Johnson,  Union, 
Jackson,  ^oiliamsoh  and  Saline. 
Judges:     A.  W.  Lewis,  Harrlsburg. 

DeWitt  T.  Habtwell,  Marlon. 

WujUAM  N.  BuTLEB,  Gairo.    ** 

SECOIVD   ClBCUIT. 

The  counties   of  Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wih^ah,  EdwAtrda,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:     J.  C.  Eaoleton,  Robinson. 
JUUX7B  C.  Kebn,  Carmi. 
Chables  H.  Milleb,  Benton. 

THIBD  OIBCUIT.  « 

HEhe  counties  of  .Randolph,   Monroe,   St   Clair,   Madison,   Bond, 
Washington  and  Perry. 
Judges:     Louis  Bebnbeuteb,  Nashville. 

Geobgb  a.  Cbow,  East  St.  Louis. 
,  J.  F.  GnxHAM,  EidwardsvlUe. 

POUBTH   ClBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian.  ^ 

Judges:     Wu.  B.  Wbioht,  Effingham. 

James  C.  McBride,  Taylorville. 

Thomas  M.  Jbtt,  Hillsboro. 

FIFTH  ClBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumbwiand  and  Coles. 
Judges:     John  H.  Marshall,  Charleston. 

Walteb  Bbbwer,  Toledo. 

Augustus  A.  Partlow,  Danville. 

•Laws  of  1897,  18S.  J.  *  A.  f  t070. 


^^  ClBCUIT  COUBTS. 


SIXTH  ClBCUIT. 

The  counties  of  Champaign.  Douglas,  Moultrie,  Macon.  DeWitt 
and  Piatt 

Judges:     Geo.  A.  Sentel,  Sullivan. 

Wm.  K.  Whitj'ield,  Decatur. 

Fbanklin  H.  Boggs,  Urbana. 

SEVEI7TH   ClBCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 

Judges:     F&axk  W.  Bubton,  CariinviUe, 
NoBMAN  L.  Jones,  Carrollton. 
Elbebt  p.  Smith,  Springfield. 

EIGHta  ClBCUIT. 

The  counties   of  Adams,    Schuyler,  Mason,  Cass,   Brown.   Pike. 
Calhoun  and  Menard. 
Judges:     Habbt  Higbee^  Pittsfleld. 

Albebt  Akebs,  Quincy. 

Guy  R.  Williams,  Havana. 

Ml  MTU   ClBCUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancoac,  McDonough 
and  Pulton. 
Judges:     Geobgb  W.  Thompson,  Galesburg. 

Habbt  M.  W^ggoneb,  Macomb. 

Robebt  J.  Gbieb,  Monmouth. 

TENTH   ClBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  IVtsewell. 
Judges:     John  M.  Niehaus,  Peoria. 

Theodobe  N.  Gbeen,  Pekin. 

Clyde  E.  Stone,  Peoria. 

»  ELEVENTH   ClBCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:     Sain  Welty,  Bloom ingt on. 

Geobge  W.  Patton,  Pontiac. 

Thomas  M.  Habbis,  Lincoln. 

I 

twelfth  cibcutt. 

The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:     Dobbance  Dtbell,  Joliet. 

Pbank  lb.  HooPEB,  Watseka. 

Abthub  W.  Debelm,  Kankakee. 

I 

thibteenth  cibcutt. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:     Pamuet.  C.  Stouch,  Morris. 

Joe  a.  Davis,  Princeton. 

Edgab  Eldbedge,  Ottawa. 


CouBTs  OP  Cook  County. 
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FOURTEENTH   CIRCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:     Frank  D.  Ramsat,  Morrison. 

Emery  C.  Graves,  Geneseo. 

William  T.  Church,  Aledo. 

FIFTEENTH  CIBCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:     James  S.  Baume,  Galena. 

Richard  S.  Farrand,  Dixon. 

OscAB  E.  Heard,  Freeport 

sixteenth  circuit. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judges:     Clinton  F.  Irwin,  Elgin. 

DuANE  J.  Carnes,  Sycamore. 

Mazzini  Slubber,  Wheaton. 

seventeenth  circuit. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:     Arthur  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 

CLAIRE  C.  Edwards,  Waukegan. 


(4)  COUBTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 

Clerk — ^Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 

Clerk — ^August  W.  Miller,  County  Building,  Chicago. 


judges. 


Victor  P.  Abnold, 
Jesse  A.  Baldwin, 
George  F.  Barrett, 
David  M.  Brothers, 
Robert  E.  C^we, 
Jesse  Holdom, 
Frank  Johnston,  Jr., 
George  Kebsten, 
John  P.  McGoortt, 
David  F.  Matghett» 


Merbitt  W.  Pincknkt, 
Kickhak  Scanlan, 
Frederick  A.  Smith, 
Thomas  Taylor,  Jr., 
Charles  M.  Thomson, 
Oscar  M.  Torrison, 
Richard  S.  Txtthill, 
Charles  M.  Walker, 
Thomas  G.  Windes, 
Anton  T.  Zsman. 


Vlll 


City  Coubts. 


SUPERIOR  COURT. 
Clebk— John  Kjellander,  County  Building,  Chicago. 


Albert  C.  Babnes, 
Theodore  Brentano, 
William  FEnimore  Coona, 
Joseph  B.  David, 
William  B.  Deveb, 
Joseph  H.  Fitch, 
Charles  M.  Foeix., 
Martin  M.  Gridlst, 
Henrt  Ouebin, 
Oscar  HereLi 


JUDGES, 


Jacob  H.  Hopkins, 
Marcus  A.  Kayanagh, 
Charles  A.  McDonald, 
Michael  Li.  MoKinubt, 
William  H.  McSttbelt, 

JOHK   M.   O'COlfNOB, 

Hugo  Pam, 
Joseph  Sabath, 

DbNIB  E.   SULLIVA2r» 

John  J.  QvJV%4JX. 


(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution. of  1670  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37»  R.  S.»  J.  ft 
A.  f  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities/'  approved  May  10,  1901,  J.  ft  A.  H  3289. 

THE  CITY  COURT  OF  ALTON. 
L.  D.  Tageb,  Judge.  Allan  G.  Macdonalo,  Cleric 

THE  CITY  COURT  OP  AURORA. 
Edward  M.  Manoan,  Judge.  J.  W.  Greenawat,  Clerk. 

THE  CITY  COURT  OP  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Libtmann,  Clerk. 

THE  CITY  COURT  OP  BENTON. 
R.  E.  Hickman,  Judge.  Loran  Morgan,  Cleric 

THE  CITY  COURT  OP  CANTON. 
Harrt  C.  Moran,  Judge.  A.  C.  Sheplet;  Clerk. 

THE  CITY  COURT  OP  CARBONDALE. 
Herbert  A.  Hats,  Judge.  Dallas  Meisenheimer,  Clerk. 

THE  CITY  COURT  OP  CENTRALIA. 
Albert  D.  Hobbnbbbo,  Judge.  Gut  C.  Livebat,  Clerk. 

THE  CITY  COURT  OP  CHARLESTON. 
Charles  A.  Quackenbush,  Judge.    Ck>RA  Daniels,  Clerk. 

THE  CITY  COURT  OP  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirqis,  Clerk. 

THE  CITY  COURT  OP  DE  KALB. 
Harrt  W.  McEwen,  Judge.  John  C.  Killlan,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harrt  Bamuctt,  Clerk. 

THE  CITY  COURT  OP  EAST  ST.  LOUIS. 
H.  L.  Browning, 
W.  M.  Vandbventer,  Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OP  ELGIN. 
Frank  E.  Shopkn,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OP  GRANITE  CITY. 
M.  R.  Sullivan,  Judge,  A.  N.  Homan,  Clerk. 


Municipal  Coubt  of  Chicago.  ix 

THE  CITY  COURT  OF  HARRISBURG. 
W.  W.  Dambon,  Juflge.  Homeb  Wade,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
RoBBKT  T.  Cook,  Judge.  Anna  Reed,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  J.  E.  Suluns,  Clerk. 

THE  CITY  COURT  OF  KBWANEE. 
H.  Stebling  PoMEitoT,  Judge.  Chables  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddox,  Judge.  Mbs.  Laubetta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JoeiE  Westfall,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  PoTTEB,  Judge.  Qeo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNtjtt,  Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  MOLINB. 
O.  O.  Dietz,  Judge.  Obobge  A.  Scheadeb,  Clerk. ' 

THE  CITY  COURT  OF  PANA. 
J.  H.  Fobnoff,  Judge.  O.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  H.  Hawthobne,  Judge.       Petcb  Rolandb,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  WEST  FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beattie,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  v.  Babnes,  Judge.  O.  L.  Spbecheb,  Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 

EsUbliehed  by  Act  of  May  18,  1906   (L.  1905,  p.  158),  J.  4b  A. 
1  3313  et  teq. 

Fbank  p.  Danisch,  Clerk. 

chief  justice, 
Habbt  Olson. 

associate  judges. 

Bebnabd  p.  Babasa,  Charles  N.  Qoodnow,  Joseph  P.  Raffebtt, 

John  R.  Cateblt,  Fbank  H.  Gbaham,      John  Richasdson, 

Wells  M.  Cook,  John  F.  Haas,  John  Stelk, 

John  Coubtnbt,  Howabd  Hates,  Hugh  R.  Stewabt, 

Habby  p.  Dolan,  Edmund  K.  Jabecki,     Dennis  W.  Sullivan, 

James  Donahob,  Hugh  J.  Kearns,  John  A.  Swanson, 

Lro  Doyle,  Joseph  S.  LaBuy,         Samuel  H.  Tbude, 

Habby  M.  Fisheb,  John  A.  Mahoney,       Joseph  Z.  Uhijb,* 

SuEBiDAN  B.  Fby,  John  R.  Newcomeb,     Edwabd  T.  Wade, 

WiixiAM  N.  Obmmill,  John  K.  Pbindiviujc,  Hosea  W.  Wells. 

•Died  Aprtl   II,   191S. 


County  and  Probate  Courts. 


(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,003,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  Jurisdiction  In  all  matters  of  probate.  (Lawe  1881,  72).  J.  A 
A.  1[  3259. 

JUDGES  CXKJNTlils  COUNTY   BEATS 

Lyman  McCakl  Adams Quincy. 

Miles  Fbedebick  Gilbert Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WiLLABD  Y.  Baker.  .' Brown Mt  Sterling. 

James  R.  Prichard Bureau Princeton. 

John  Day,  Jr. Calhoun Hardin. 

Arthur  J.  Gray Carroll Mt.  Carroll. 

Charles  M,  Martin Cass Virginia. 

Hoy  C.  Freeman Champaign Urbana. 

Charles  A.  Prater.  . . . ; Christian TaylOrville. 

A.  L.  Ruffner Clark Marshall. 

John  L.  Boylbs Clay Louisville. 

James  Allen   Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henry  Horner,  Pro.  J Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen  B.  Rariden Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Frederick  C.   Hill .DeWitt Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  L.  Rathje DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Peter  C.  Walters Edwards Albion. 

Barney  Overbeck Effingham Effingham. 

Jerome  G.  Wills Fayette .Vandalia. 

Malcolm  L.  MgQuiston Ford Paxton. 

Nealy  I.  Glenn FYanklin Benton. 

Hobart  S.  Boyd Fulton Lewistown. 

George  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

George  Bedford Grundy Morris. 

J.  S.  Sneed Hamilton McLeansboro. 

E.  W.  Dunham Hancock Carthage. 

Arthur  A.  Miles Hardin Elizabethtown. 

RuFus  S.  RoBiNsox Henderson Oquawka. 

Leonard  B.  Telleen Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiLLARD  F.  Ellis Jackson Murphysboro. 

Harry  C.  Davidson Jasper Newton. 

Andrew  D.  Webb JefiTerson Mt.  Vernon. 

Harry  W.  Pogue* Jersey JerseyviUe. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  HiGHT Johnson Vienna. 

S.  N.  Hoover Kane Geneva. 

John  H.  Williams,  Pro.  J... Kane Geneva. 

Jay  H.  Merrill Kankakee Kankakee. 

Clarence  S.  Williams Kendall Yorkville. 

R.  C.  Rice Knox Galesburg. 

Perry  L.  Persons Lake Waukegan. 

Henry  Mayo La  Salle Ottawa. 


•Died  November  21,  1916. 
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JUDGES  COUNTIES     ^  COUNTY   SEATS 

Albcbt  T.  Lasdin,  Pra  J. . .  .La  Salle Ottawa. 

O.  W.  LoNGENECKEB. Lawrenco XAwrenceville. 

John  B.  Cbabtbee Lee Dixon. 

B.  R.  Thompson LlvingBton Pontlac 

Chabzjbs  J.  Gehlbach Logan Lincoln. 

Chablbs  L  Imes .....McDonougn .Macomb. 

David  T.   Smiuht McHenry Woodstock. 

James  C.  Riley McL^n Bloomington. 

JoHK  H.  Mc€k>Y Macon     J^ecatur. 

ANiMtEW  J.  DuGGAN Macoupin CarlinvlUe. 

H.  B.  Eaton Madison Edwardsville. 

GEa  W.  Cbossman*  Pro.  J. .  .Madison Edwardsville. 

WoxiAM  G.  Wilson Marion Salem. 

Daniel  H.  Gbeqg Marshall .Lacon. 

James  A.  McComas.... Mason Havana. 

Lannbb  p.  Oakes Massac Metropolis. 

Jesse  M.  Ott Menard .Petersburg. 

Fbiend  L.  Chubch Mercer Aledo. 

Henby  Schneideb. Monroe .Waterloo. 

T.  J.  McDavid Montgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonville. 

John  T.  Gbideb Moultrie Sullivan. 

Fbank  E.   Reed Ogle .Oregon. 

Chesteb  F.  Babnett Peoria Peoria. 

Walteb  a.  Clinch,  Pro.  J. . .  Peoria .Peoria. 

Louis  R.   Kelly Perry Plnckneyvlllo. 

Wm.  a.  Doss Piatt Monticello. 

Paul  P.  Gbote Pike Pittsfield. 

B.  F.  Andebson Pope Golconda. 

Feed  Hood  Pulaski Mound  City. 

Ibvino  E.  Bboaddus Putnam Hennepin. 

Wm.  M.  Schuwebk Randolph XlJhester. 

Robt.  B.  Witcheb.. Richland Olney. 

Nels  a.  Labson Rock  Island Rock  Island. 

Benj.  S.  Beu^  Pro.  J Rock  Island Rock  Island. 

Joseph   B.   Messick St.  Clair -Belleville. 

Fbank  Perbin,  Pro.  J St.  Clair •Belleville. 

Ohas.   D.   Stilweix. Saline Harrisburg. 

John  B.  Weaveb Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Wobk Schuyler Rushville. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidley Shelby Shelbyvillo. 

Fbank  Thomas Stark Toulon. 

RosooE  J.  Cabnahan Stephenson Freeport 

James  M.  Rahn Tazewell Pekin. 

Monboe  G.  Cbawfobd Union Jonesboro. 

Lawbbnce  T.  Allen Vermilion Danville. 

W.  J.  BooKWALTEB,  Pro.  J.. .  .Vermillou Danville. 

W.  S.  Willhite Wabash Mt  CarmeL 

L.  B.  MuBPHY Warren Monmouth. 

W.  P.  Gbeen Washington Nashville. 

J.  V.  Heidinoeb Wayne Fairfield. 

J.   M.  Endicott White Carmi. 

Wm.  a.  Blodgett Whiteside Morrison, 

Geobge  J.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet 

W.  P.   Slateb .Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockf ord. 

Asihub  C.  Fobt Woodford Eureka. 


CASES  IN  THIS  Vt)LUMB  IN  WHICH  CERTI- 

OEARI  HAS  BEEN  DENIED. 

The  following  table  sbows  the  Appellate  Court  cases  reported  in 
this  volume  in  which  certiorari  has  been  applied  for  and  denied, 
thus  making  the  opinion  of  the  Appellate  Court  final.  (See  Practiccj 
Act,  sec.  121,  J.  4b  A.  1  8658.) 

A.  Bishop  &  Co.  ads.  Collins 241 

Anderson  v.  Chicago  City  Ry.  Co 427 

Appeal  of  Kalus 125 

Beggs  V.  Chicago  Bonding  &  Surety  Co 621 

Bishop  &  Co.,  A.  ads.  Collins 241 

Btiszkiewicz  v.  Chicago  &  Alton  R.  Co 1 

Caira  v.  Fort  Dearborn  Nat.  Bank 324 

Chicago  Bonding  &  Surety  Co.  ads.  Beggs 621 

Chicago  Bonding  &  Surety  Co.  ads.  Hughes 628 

Chicago  City  Ry.  Co.  ads.  Anderson 427 

Chicago  City  Ry.  Co.  ads.  Krichbaum 44 

Chicago  &  Alton  R.  Co.  ads.  Buszkiewicz 1 

City  of  Chicago  ads.  McAlevy 350 

Collins  V.  A.  Bishop  &  Co 241 

Collins  V.  Farwell 241 

Collins  V.  Friend 241 

Collins  V.  Jenkinson 241 

Collins  V.  McVickers  Theater  Co 240 

Collins  V.  Stumer 241 

Drexel  Motor  Livery  Co.  ads.  E.  F.  McDonald  & 

Co 125 

E.  F.  Mcl)onald  &  Co.  v.  Drexel  Motor  Livery  Co.  125 

Farwell  ads.  Collins 241 

Foote  Bros.  Gear  &  Machine  Co.  ads.  Wolff 311 

Fort  Dearborn  Nat.  Bank  ads.  Caira 324 

Friend  ads.  Collins 241 

Goepper  v.  Travelers  Ins.  Co 319 

Hughes  V.  Chicago  Bonding  &  Surety  Co 628 

Hughes  V.  New  England  Casualty  Co 630 

Interstate  Iron  &  Steel  Co.  ads.  Stolarcz 7 

Jenkinson  ads.  Collins 241 

Johnson  ads.  Zwahlan 373 

(xii) 
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Kalns,  Appeal  of 125 

Krichbaum  v.  Chicago  City  Ry.  Co 44 

Lothgren  ads.  Regelin 409 

McAlevy  v.  City  of  Chicago 350 

McDonald  &  Co.,  E.  F.  v.  Drexel  Motor  Livery  Co.  125 

McVickers  Theater  Co.  ads.  Collins 240 

Marie  ads.  Price 112 

New  England  Caisualty  Co.  ads.  Hughes 630 

People's  Bank  v.  Wood 602 

Price  V.  Marie 112 

Regelin  v.  Lothgren 409 

Stolarcz  v.  Interstate  Iron  &  Steel  Co 7 

Stumer  ads.  Collins 241 

Sundstrom  v.  Weinrich 313 

Travelers  Ins.  Co.  ads.  Goepper 319 

Weinrich  ads.  Sundstrom 313 

Wolff  V.  Foote  Bros.  Gear  &  Machine  Co 311 

Wood  ads.  People's  Baufk 602 

Zwahlan  v.  Johnson 373 
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A. 

A.  Bishop  ft  Co.  ads.  Collins 241 

Abt  T.  Chicago  Rys.  Co 314 

Ader  ads.  Arbenz  Car  Co ; 53 

Advance  Terra  Cotta  Co.  v.  Moran 17 

Alke  V.  Alke 495 

Alton,  Granite  ft  St.  Louis  Traction  Co.  ads.  Appel 562 

American  Bonding  Co.  of  Baltimore  ▼.  Silberman 466 

American  Lumber  Co.  y.  Leach 62 

Anderson  ads.  Bamberger-Stem  Co 222 

Anderson  ads.  Bruhl 169 

Anderson  v.  Chicago  City  Ry.  Co 427 

Appeal   of   Gale 225 

Appeal  of  Kalus 125 

Appel  y.  Alton,  Granite  ft  St  Louis  Traction  Co 562 

Arbenz  Car  Co.  y.  Ader 53 

Architectural  Tile  Co.  v.  Spiro 167 

Armster  y.  Metropolitan  Life  Ins.  Co 514 

Arrlgonl  y.  Strassheim 354 

Augustine  ads.  People 252 

Ayers  Nat  Bank  of  Jacksonville  v.  Barber 590 

B. 

Baldwin  Co.  ads.  Markens 70 

Baltz  ads.   Stevens 393 

Bamberger-Stern  Co.  y.  Anderson 222 

Barber  ads.  Ayers  Nat.  Bank  of  Jacksonville 590 

Barr  ft  Collins  v^  Mack 363 

Barron  v.  Templeton,  Kenly  ft  Co.,  Ltd 161 

Bartlett  ads.  Lange 422 

Bean  v.  Jackson 577i 

Bechtel  v.  Marshall 329 

Beech  Co.,  Paul  F.  v.  Forbes 632 

Beggs  V.  Chicago  Bonding  ft  Surety  Co 621 

Bender  Store  Fixture  Co.,  BYed  ads.  Chicago  Record-Herald  Co..  152 

Bender  Store  Fixture  Co.,  Fred  ads.  Weiss 72 

Berner  v.  East  St  Louis  ft  Suburban  Ry.  Co 544 

Bernstein   v.   Langowsky 387 

Berry  ads.  W.  L.  Weller  ft  Sons 165 


(xiv) 
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Bicknell  v.   KnolUn 408 

Bishop  ft  Co.,  A.  ads.  Collins 241 

Board  of  Education  of  Chicago  ads.  People  ex  rel.  City  Council 

of   Chicago 168 

Bogert  ▼.  Chalmers  6  Williams 457 

Bradley  v.  Vandalia  R.  Co 592 

Braender  Rubber  ft  Tire  Co.  v.  Dueth-Henes  Corporation 155 

Breen  ft  Kennedy  ads.  HefFernan 344 

Breton  ▼.  Levlnson 406 

Broad   y.   Broad 253 

Brown   Y.   Jackson 352 

Brown  ft  Co.,  Marsh  lU  y.  Chicago,  New  York  ft  Boston  Refrig- 
erator Co 89 

Brown's  E2state,  In  re 536 

Bruce  y.  Illinois  Bankers  Life  Ass'n 555 

Bnihl   Y.    Anderson 169 

Buchsbanm  ads.  Turner 323 

Buckminster  ads.  People 230 

Burdette  ads.  People  ex  rel.  Macauley 365 

Burns  y.  Turnes 181 

Burr  ft  Co.,  DaYid  ads.  Brown 362 

Busse  ads.  Lange 136 

Bnszkiewicz  y.  Chicago  ft  Alton  R.  Co. 1 

c. 

C.  H.  Morgan  Grocery  Co.  ads.  Peirce 141 

Cada  Y.  Sack 328 

Caira  y.  Fort  Dearborn  Nat  Bank 324 

Callahan  ads.  Gleeson  Bros.  Co 227 

Callahan  ads.   Harmon 506 

Canham  ads.  Western  Type  Foundry 199 

CaraYetta  ads.  Vittelle 374 

Carlson   ads.   DeYine..... 415 

Carpenter   ads.    People 688 

Carr  y.  Hamstrom 31 

Central  Health  ft  Accident  Securities  Co.  ads.  Coambs 396 

Central  Life  Ins.  Co.  of  Illinois  ads.  Pine .^ 596 

Chalmers  ft  Williams  ads.  Bogert 457 

Chicago  Bonding  ft  Surety  Co.  ads.  Beggs 621 

Chicago  Bonding  ft  Surety  Cq.  ads.  Hughes 628 

Chicago  City  Ry.  Co.  ads.  Anderson 427 

Chicago  City  Ry.  Co.  ads.  DeYine 28 

Chicago  City  Ry.  Co.  adSi  Hedger 26 

Chicago  City  Ry.  Co.  ads.  Kelly 464 

Chicago  City  Ry.  Co.  ads.  Krichbaum 44 

Chicago  City  Ry.  Co.  ads.  LeYitan 384 

Chicago  City  Ry.  Co.  ads.  Manzello 15 

Chicago  City  Ry.  Co.  ads.  Rose 846 
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Chicago  Daily  Newa  Co.  ads.  Fowler 162 

Chicago,  Indiana  &  Southern  R.  Co.  y.  D.  E.  McMillan  ft  Brother 

Coal  Co 68 

Chicago,  Milwaukee  ft  St.  Paul  Ry.  Co.  ads.  Waterhury 375 

Chicago,  New  York  ft  Boston  Refrigerator  Co.  ads.  Marsh  L. 

Brown   ft   Co 89 

Chicago  Rys.  Co.  ads.  Aht 314 

Chicago  Rys.  Co.  ads.  Fowler 430 

Chicago  Record-Herald  Co.  v.  Fred  Bender  Store  Fixture  Co..  152 

Chicago  ft  Alton  R.  Co.  ads.  Buszklewicz 1 

Chicago  ft  Alton  R.  Co.  .ads.  Cousley 665 

Chicago  ft  Alton  R.  Co.  ads.  Stewart 649 

Chicago  ft  Western  Indiana  R.  Co.  v.  Guaranty  Co.  of  North 

America    483 

Chicago  ft  Western  Indiana  R.  Co.  ads.  Levitan 386 

Christensen  .v.  Johnston 209 

City  of  Chicago  ads.  Galway 304 

City  of  Chicago  v.  Hoover 174 

City  of  Chicago  ads.  Lake  Shore  Building  Co 244 

City  of  Chicago  v.   Ledwell 69 

City  of  Chicago  ads.   McAlevy 360 

City  of  Chicago  ads.  Rath 117 

City  of  Chicago  v.  Walsh 60 

City  of  Pana  ads.  Morrell 609 

City  of  Pana  ads.  Phelps , 614 

Clayton   ads.    McClelland \ 576 

Coamhs  v.  Central  Health  ft  Accident  Securities  Co 396 

Cohen  ads.  Grossman 1^6 

Cohen  t.  Rosenthal 381 

Collins  y.  A.  Bishop  ft  Co 241 

Collins  y.   Farwell 241 

Collins  y.  Friend 241 

Collins  y.  Jenkinson 241 

Collins  y.  McVickers  Theater  Co. 240 

Collins  y.  Situmer 241 

Connelly  y.  Michigan  Central  R.  Co 25 

Cooke  ads.  Schwarz 3X0 

Cope  y.  Cope 617 

Cordes  ads.  Strobot 442 

Corigan   ads.   Herfurth 140 

Corrigan  v.  Harris 291 

Cousley  v.  Chicago  ft  Alton  R.  Co.. . « 566 

-Cunningham  ads.  Verbltsky 128 

Curran  ads.   People 264 

Cutler  y.  Pardridge 221 
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Devlne  v.  Carlson 415 
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Dolph  ads.  Reuter 54 

Dorothy   v.    Salzberg 138 
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Duboc  Paper  Co.  v.  Flint 367 

Dudley  ads.   Stump .' 587 
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E. 

E.  F.  McDonald  ft  Co.  v.  Drexel  Motor  Livery  Co. 125 
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Ebers  v.  Dettmering 539,  543 

Elcholtz  V.  Village  of  Forest  Park. ^. 494 

Elmes  ads.  National  Trust  ft  Credit  Co 153 

Epstein  V.  Fort  Dearborn  Motor  Cartage  Co. 321 

F. 

F.  J.  Koch  Co.  ads.  Hill  Binding  Co 217 

Fallows   ads.   Doyle 5 

Farwell  ads.  Collins 241 

Felgar  v.  Home  Ins.  Co.  of  New  York 492 

Fidelity  ft  Deposit  Co.  of  Maryland  ads.  Moir  Hotel  Co 318 

Flnkl  ads.  Kellner 90 

Flint  ads.  Duboc  Paper  Co 367 
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Fowler  v.  Chicago  Rys.  Co 430 

Fox  ads.  Van  Hamm...., 469 
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Fred  Bender  Store  Fixture  Co.  ads.  Chicago  Record-Herald  Co..  152 
Fred  Bender  Store  Fixture  Co.  ads.  Weiss 72 

« 

Friend   ads.   Collins 241 

Fulton  ads.  Trude 216 

Gale,  Appeal  of 226 

Gallagher  v.  Grand  Trunk  Western  Ry.  Co 316 

Galway  v.  City  of  Chicago 304 
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Goddard  ads.  Tyler 526 
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Kalus,  Appeal  of 125 
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CASES 


FIRST  DlSTRICrr 


APPELLATE  COURTS  OF  ILLINOIS 


DURING  THB  TEAR  1917. 


Ylneent  Buszkiewlez,  Administrator,  Appellee,  y.  Chi- 
cago &  Alton  Railroad  Company,  Appellant. 

Oen.  No.  22,894.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Dayio 
F.  Matchett,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Afllrmed.  Opinion  filed  June  11,  1917.  Certiorari  de- 
nied hj  Supreme  Court  (m^ing  opinion  final). 

Statement  of  the  Case. 

Action  by  Vincent  Buszkiewicz,  administrator  of  the 
estate  of  Josef  Swajkowski,  deceased,  plaintiff,  against 
the  Chicago  &  Alton  Railroad  Company,  defendant,  to 
recover  for  the  death  of  deceased,  who  was  killed  by 
a  freight  train  belonging  to  defendant  at  a  street 
crossing.  From  a  judgment  for  plaintiff  for  $4,250, 
defendant  appeals. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Edwakd  W.  Evebbtt  and  John  Ibyinq  Pearce,  of 
counsel. 

Frank  P.  Sadleb,  for  appellee. 

Mb.  Pbesidino  Justice  McSubely  delivered  the  opin- 
ion of  the  court 

(1) 
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Buszkiewlcz  v.  Chicago  ft  Alton  R.  Co.,  207  111.  App.  1. 

Abstract   of  the   Decision. 

1.  Railroads,  S  733* — when  evidence  ia  sufficient  to  shoto  negli- 
gence in  operation  of  train  approaching  street  crossing.  In  an 
action  to  recover  for  the  death  of  a  pedestrian  who  was  killed  as 
he  stepped  on  a  westhound  track  on  the  northeast  side  of  a  rail- 
road crossing  by  a  train  at  night,  the  sight  of  which  was  obstructed 
by  the  building,  which  was  situated  at  a  curve  in  the  track, 
where  it  appeared  that  it  was  the  custom  of  defendant  not  to 
operate  its  crossing  gates  at  the  hour  of  the.  accident,  evidence 
held  sufficient  to  show  thtft  the  accident  was  caused  by  the  negli- 
gence of  defendant  in  maintaining  at  such  a  dangerous  crossing 
no  device  to  warn  or  guard  pedestrians  of  the  approach  of  a  train, 
and  also  in  running  the  particular  train  at  an  illegal  rate  of  speed 
without  warning  signals. 

2.  Railhoads,  i  765* — when  contributory  negligence  of  deceased 
in  crossing  tracks  is  question  for  jury.  In  an  action  to  recover  for 
the  death  of  a  pedestrian  who  was  kiUpd  at  night  as  he  stepped 
on  a  westbound  track  on  the  northeast  side  of  a  railroad  cross- 
ing by  a  westbound  train,  the  view  of  which  was  obstructed  by  a 
building  and  telegraph  pole  on  the  corner  at  a  curve  in  the  track, 
so  that  an  approaching  train  could  not  be  seen  until  it  was  very 
near  the  crosswalk,  where  there  was  evidence  that  deceased  had 
been  in  a  saloon  but  was  not  intoxicated;  that  he  looked  in  the 
direction  from  which  the  train  was  coming  before  he  stepped  on 
the  tracks;  that  he  was  not  fttmillar  with  the  crossing  and  not 
accustomed  to  crossing  it  at  night,  and  it  was  not  shown  that  he 
was  aware  of  the  custom  of  defendant  not  to  operate  the  gates 
at  the  hour  in  the  evening  of  the  accident,  held  that  it  was  a 
question  for  the  jury  whether  deceased  was  guilty  of  contributory 
negligence,  and  that  the  evidence  was  sufficient  to  sustain  such 
a  finding. 

•Sm  lUlnols  Note*  Divert,  YoU.  XI  to  XT.  And  CwnnUitlTO  <|iuurC«rlj, 
topic  and  loctlon  number. 
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Lawndale  S.  ft  D.  Co.  y.  West  Side  T.  ft  S.  Bk.,  207  111.  App.  3. 


Lawndale  Sash  &  Door  Company  for  use  of  Joseph  811- 
Terman,  v.  West  Side  Trust  &  Savings  Bank  et  aL 

Joseph  SllTerman^  Plaintiff  In  Error,  y.  North  Side 
Sash  &  Door  Company  et  aL,  Defendants  In  Error. 

Gen.  No.  22,479.    (Not  to  be  reported  In  full.) 

Ehrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  E.  Stelk, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1916. 
Affirmed.    Opinion  filed  June  11,  1917. 

Statement  of  the  Case. 

Action  of  garnishment  by  the  Lawndale  Sash  &  Door 
Company  for  use  of  Joseph  Silverman,  plaintiff, 
against  West  Side  Trust  &  Savings  Bank  and  others, 
defendants,  the  North  Side  Sash  &  Door  Company, 
intervening  petitioner.  From  a  judgment  finding  the 
gamisheed  funds  to  be  in  the  intervening  petitioner, 
and  dismissing  the  suit  as  against  the  garnishees,  Sil- 
verman brings  error. 

Samuels  &  Samuels,  for  plaintiff  in  error. 

Samuel  W.  Newman,  for  North  Side  Sash  &  Door 
Company. 

Mb.  Justice  Dbveb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Corporations,  §  170* — when  sale  and  purcTiaae  of  business  of 
corporation  by  stockholders  is  made  with  sufficient  authority.  The 
sale  of  the  business  of  one  corporation  to  another  corporation  and 
the  purchase  thereof  are  made  with  sufficient  authority  where  the 
sale  and  purchase  of  the  stock  by  the  respective  corporations  are 
made  by  stockholders  who  are  in  fact  the  owners  of  the  stock,  the 
outstanding  shares  in  each  corporation  by  nonparticipatlng  stock- 
holders being  held  merely  for  the  purpose  of  organizing  the  boards 
of  directors. 

•Se«  nilnoii  Notes  Dtreat,  Volt.  XI  to  XV,  and  CnmolatiTo  Quarterly,  same 
topic  and  aeetloii  nmiiber. 
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Lawndale  S.  ft  D.  Co.  y.  West  Side  T.  ft  S.  Bk.,  207  IlL  App.  3. 

2.  Fraudulknt  conveyances — when  sale  of  huaineas  of  corpora- 
tion is  valid  as  against  third  person  becoming  creditor  of  seller, 
A  contract  for  the  sale  of  the  business  of  a  corporation  to  another 
corporation  entered  into  between  stockholders  of  the  rsspective 
corporations  holding  all  of  the  corporate  stock  except  that  held 
by  others  for  the  sole  purpose  of  organizing  the  boards  of  directors, 
under  the  terms  of  which  the  purchaser  agrees  to  take  over  all 
of  the  physical  assets  of  the  selling  corporation  for  their  then 
market  value,  and  to  pay  all  debts  and  receive  all  accounts  receiv- 
able, is,  where  entered  into  and  carried  out  in  good  faith,  valid 
as  against  a  third  person  who  becomes  a  creditor  of  the  seller 
after  the  sale. 

•3.  Fraudulent  conveyances,  |  186* — who  is  not  a  creditor.  One 
who  leases  premises  to  a  corporation  is  not  a  creditor  of  a  corpora- 
tion at  the  time  of  the  sale  of  the  business  of  the  corporation  to 
another,  where  there  is  no  rent  due  under  the  lease  at  the  time  of 
the  sale. 

4.  CoBPOBATioNS — When  evidence  is  sufficient  to  show  ratification 
of  sale  and  purchase  of  business  by  corporation  through  stockhold- 
ers. Evidence  held  sufficient  to  show  a  ratification  by  the  respective 
corporations  of  the  sale  of  the  business  of  one  corporation  to  an- 
other and  of  the  purchase  thereof,  effected  by  stockholders  of  the 
respective  corporations  holding  all  of  the  shares  of  the  stock  in 
such  corporations,  except  shares  held  merely  for  the  purposes  of 
organization  of  the  respective  boards  of  directors. 

5.  Fraudulent  conveyances,  S  180* — who  are  other  persons 
uHthin  statute.  The  use  of  thQ  term  "other  persons"  in  Rev.  St. 
ch.  59,  sec.  4  (J.  ft  A.  ^  5870),  providing  that  in  every  conveyance 
made  with  the  intent  of  disturbing,  hindering  or  defrauding  cred- 
itors or  other  persons  shall  be  void  as  against  such  creditors  and 
other  persons,  refers  to  persons  having  a  substantial  existing 
claim  against  parties  or  property  sought  to  be  brought  within  the 
terms  of  the  statute. 

6.  Fraudulent  conveyances,  S  16* — when  Bulk  Bales  Act  is  in- 
applicable. The  Bulk  Sales  Act  [Callaghan's  1916  St  Supp. 
If  10021(1)  et  seq,}  has  no  application  where  a  person  is  not  a 
creditor  at  the  time  the  sale  of  the  business  of  a  corporation  is 
effected. 

•See  Dllnola  Notes  IMc^t,  Tola.  XI  to  XT,  and  CunralatlT*  doMierly, 
topbi  and  section  number. 
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Doyle  y.  Fallows,  207  111.  App.  5. 


Bertha  H.  Doyle^  Appellant,  y.  Samuel  Fallows  et  al., 

Appellees. 

Gen.  No.  S2,628.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gbmhill,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
June  11,  1917. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  Bertha 
M.  Doyle,  plaintiff  against  Samuel  Fallows,  Mary 
Fitzbutler  Waring,  A.  J.  Carey  and  R.  R.  Jackson, 
defendants,  to  recover  for  services  as  stenographer 
and  secretary  of  the  Illinois  Commission  of  Lincoln 
Jubilee  and  Half-Century  Anniversary  Exposition,  of 
which  defendants  were  commissioners,  and  for  money 
advanced.  From  an  order  vacating  a  judgment  by  de- 
fault nearly  five  months  after  its  entry,  plaintiff  ap- 
peals. 

D.  K.  Cochrane,  for  appellant. 

John  DAiuaY,  Richard  J.  Cooney  and  John  A.  Veb- 
HOBVEN,  for  appellees. 

Mb.  Justice  Dever  delivered  the  opinion  of  the  court. 

Abstract   of  the   Decision. 

1.  Municipal  Court  of  Chicago,  §  19* — what  is  error  of  law  not 
warranting  setting  aside  of  judgment  by  default  on  petition.  The 
rendition  of  a  judgment  in  the  Municipal  Court  of  Chicago  by 
default  against  the  members  of  an  exposition  commission  individ- 
ually instead  of  in  their  capacity  as  commissioners  is  an  error  of 
law  which  cannot  be  taken  advantage  of  by  a  petition  to  vacate 
the  Judgment,  under  section  21  of  the  Municipal  Court  Act  (J.  &  A. 
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H  3333),  after  thirty  days  from  the  date  of  the  rendition  of  the 
judgment. 

2.  Municipal  Coubt  of  Chicago,  §  19* — what  i$  sufficient  excuse 
for  failure  to  appear  to  warrant  setting  aside  of  judgment  "by  de- 
fault on  petition.  Where  the  defendants  in  an  action  in  the 
Municipal  Court  of  Chicago  are  personally  served  with  summons 
in  the  cause,  the  mere  fact  that  plaintilTs  hushand  had  also  sued 
the  defendants  on  the  same  day  that  she  hrought  suit  agaiAt 
them,  and  the  failure  to  appear  in  the  action  brought  by  plaintift 
may  have  been  caused  by  confusion  resulting  from  the  similarity 
in  names,  is  not  sufficient  excuse  for  the  failure  of  defendants  to 
appear  and  contest  the  claim  of  plaintiff  upon  the  merits  so  as  to 
warrant  the  setting  aside  of  a  Judgment  by  default  on  petition  more 
than  thirty  days  after  the  rendition  of  the  Judgment,  under  sec- 
tion 21  of  the  Municipal  Court  Act  (J.  ft  A.  K  3333). 

3.  Municipal  Court  of  Chicago,  §  19* — what  is  effect  of  petition 
to  set  aside  judgment  by  default.  A  petition  in  the  Municipal  Court 
of  Chicago  to  set  aside  and  vacate  a  Judgment  after  thirty  days  Is, 
in  effect,  the  beginning  of  a  new  suit. 

4.  Municipal  Coubt  of  Chicago,  S  19* — when  judgment  by  de- 
fault may  not  be  vacated.  The  trial  Judge  in  the  Municipal  Court 
of  Chicago  has  no  Jurisdiction  to  vacate  a  Judgment  by  default 
after  thirty  days  for  an  error  which  appears  on  the  face  of  the 
record. 

5.  Municipal  Coubt  of  Chicago,  f  19* — what  is  not  error  of  fact 
which  may  be  corrected  on  motion  to  vacate  judgment  by  default. 
The  error  of  fact  which  can  be  corrected  by  a  Judge  of  the  Mu- 
nicipal Court  of  Chicago,  on  a  motion  to  vacate  a  Judgment  by  de- 
fault, after  the  expiration  of  thirty  days,  under  section  89  of  the 
Practice  Act  (J.  ft  A.  1  8626),  must  relate  to  a  fact  which  is  un- 
known to  the  court,  and  which,  if  known,  would  have  precluded  the 
entry  of  the  Judgment,  and  does  not  include  the  fact  that  through  a 
confusion  of  names  of  plaintiffs  in  two  different  actions  who  had 
sued  defendants  on  the  same  day  they  had  neglected  to  file  their 
appearance  in  the  action  by  plaintiff  begun  against  them. 

6.  Municipal  Court  of  Chicago,  §  19* — what  is  nature  of  pro- 
ceeding to  vacate  judgment  by  default.  A  proceeding  in  the  Munic- 
ipal Court  of  Chicago  by  petition  to  vacate  a  Judgment  by  default 
is  in  the  nature  of  a  bill  in  equity. 

7.  Judgment,  %  306* — when  equity  will  not  interfere  with  en^ 
forcement  of  judgment  at  law.  Equity  will  not  interfere  with  the 
enforcement  of  a  Judgment  at  law,  unless  the  Judgment  debtor 
could  not  have  availed  himself  of  his  defense  at  law,  or  was  prc^ 
vented  from  so  doing  by  the  fraud  of  the  opposite  party,  or  by 
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accident  or  mistake  unmixed  with  fault  or  negligence  on  his  c^n 
part. 

8.  Municipal  Court  of  Chicago,  S  24* — when  writ  of  error  only 
remedy  for  review  of  judgment.  A  writ  of  error  is  the  only 
method  for  the  review  of  the  alleged  variance  in  the  entry  of  a 
judgment  by  default  in  the  Municipal  Court  of  Chicago  against  de- 
fendants in  personam  instead  of  in  their  official  capacity,  with 
limitation  to  funds  lawfully  in  their  hands  as  such  officials. 


Wojeieeh  Stolarez  by  Henry  Pollenz^  Appellee,  t.  In- 
terstate Iron  &  Steel  Company,  Appellant. 

Gen.  No.  23,814.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walkes,  Judge,  presiding.  Heard  in  this  court  at  the  October 
tann,  1916.  Affirmed.  Opinion  filed  June  11,  1917.  Rehearing 
denied  June  25,  1917.  Certiorari  dmiied  by  Supreme  Court  (mak* 
Ing  opinion  final). 

Statement  of  the  Case. 

Action  by  Wojeieeh  Stolarez,  a  minor,  twenty  years 
of  age,  by  Henry  Pollenz,  his  next  friend,  plaintiff, 
against  the  Interstate  Iron  &  Steel  Company,  a  cor- 
poration, defendant,  for  personal  injuries  due  to  the 
explosion  of  hot  iron  slag  which  plaintiff  was  wheeling 
away  from  defendant's  ore  smelting  furnaces  in  a 
wheelbarrow.  From  a  verdict  for  plaintiff  for  $25,000, 
defendant  appeals. 

Benjamin  B.  Morris  and  Aaron  E.  Eppstein,  for 
appellant 

David  K.  Tone  and  Frank  A.  Rockhold,  for  ap- 
pellee. 

•See  nilDote  Notes  Dlcert,  VoU.  XI  to  XV.  And  Comalative  Quarterly.  Mine 
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Mr.  Justice  Driver  delivered  the  opinion  of  the  court. 

Abstract   of  the  Deeision. 

1.  Statutes,  §  280* — when  unnecessary  that  foreign  statute  he 
read  to  jury,  A  foreign  statute  of  a  State  where  a  contract  of 
employment  is  made  relative  to  the  defenses  of  assumed  risk,  etc., 
is  admissible  in  an  action  by  a  servant  for  personal  injuries  for 
the  guidance  of  the  court,  but  it  is  unnecessary  that  it  be  read 
to  the  jury. 

2.  Master  and  sebvant,  S  95* — what  law  governs  in  action  for 
personal  injuries  where  contract  made  in  foreign  State,  The  law 
of  the  State  where  a  contract  of  employment  is  made  governs  as 
to  the  law  of  assumed  risk,  burden  of  proof,  etc.,  in  an  action  for 
personal  injuries  against  a  master  by  a  servant. 

3.  Master  and  servant,  §  629* — when  evidence  of  previous  ex- 
plosions is  admissible  in  action  for  personal  injuries.  In  an  action 
by  a  servant  for  damages  for  personal  injuries  due  to  the  explosion 
of  hot  slag  which  plaintiff  was  hauling  away  from  one  of  de- 
fendant's ore  smelting  furnaces  in  a  wheelbarrow,  evidence  tend- 
ing to  prove  that  several  months  next  preceding  the  time  of  the 
accident  explosions  had  taken  place  in  slag  removed  from  cinder 
pots  on  defendant's  premises  under  circumstances  generally  similar 
to  the  explosion  in  question,  held  admissible  for  the  purpose  of 
showing  that  defendant  had,  or  in  the  exercise  of  reasonable  care 
could  have  had,  notice  that  slag,  when  insufficiently  or  improperly 
cooled,  was  apt  to  explode. 

4.  Master  and  servant,  S  695* — when  evidence  is  sufficient  to 
show  that  master  in  exercise  of  due  care  could  have  had  notice  of 
danger  of  work.  In  an  action  by  a  servant  for  damages  for  per- 
sonal injuries  due  to  the  explosion  of  hot  slag  which  plaintiff  was 
hauling  away  from  one  of  defendant's  ore  smelting  furnaces,  evi- 
dence that  six  or  more  similar  explosions  had  previously  occurred, 
held  sufficient  to  sustain  a  finding  that  defendant,  in  the  exercise 
of  due  care,  could  have  had  notice  of  the  dangers  attending  the 
work  which  plaintiff  was  directed  to  perform. 

5.  Master  and  servant,  §  191* — when  duty  incumbent  on  master 
to  use  reasonable  care  to  warn  servant.  Where  a  master  has  knowl- 
edge, or  is  charged  with  knowledge,  of  the  fact  that  slag  removed 
from  ore  smelting  furnaces  is  liable  to  explode  when  improperly 
or  insufficiently  cooled,  it  becomes  as  a  matter  of  law  his  duty 
to  warn  a  servant,  engaged  at  the  task  of  removing  slag  from  the 
furnaces  in  a  wheelbarrow  while  it  is  yet  hot,  of  the  danger  inci* 
dent  to  the  work. 
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6.  Damages,  S  188* — when  evidence  sufficient  to  show  that  hlind- 
nesi  is  due  to  accident.  In  an  action  by  a  servant  for  damages  for 
injuries  received  due  to  the  explosion  of  hot  slag  causing  burns 
and  the  loss  of  his  eyes,  where  it  appeared  that  plaintifT,  im- 
mediately following  his  injuries,  went  to  a  hospital  and  remained 
there  three  months,  and  there  was  no  evide]^ce  that  he  did  not  re- 
ceive competent  treatment;  that  five  months  after  the  accident  a 
physician  found  some  suppuration  in  both  eyes  and  cured  them;  that 
plaintifTs  eyed  were  perfectly  normal  before  the  accident  and  he 
was  practically  blind  thereafter,  evidence  held  sufficient  to  show  that 
plaintiff's  blindness  was  caused  by  the  explosion  and  that  he  had 
not  been  g^iilty  of  negligence  in  his  efforts  to  be  cured  of  .his  in- 
juries. 

7.  Master  and  bebvant,  $  802* — when  instruction  on  duty  of 
employer  to  warn  servant  is  erroneous.  The  elimination  of  the 
portion  of  an  Instruction,  in  an  action  by  a  servant  against  a 
master  for  personal  injuries,  that  it  is  not  the  duty  of  the  em- 
ployer to  warn  the  servant  of  an  open  and  obvious  danger  and  of 
which  he  had  as  good  an  opportunity  of  knowing  as  the  employer, 
Is  not  error  where  there  is  no  evidence  that  would  warrant  a  find- 
ing that  the  employee  had  any  knowledge  of  the  danger  of  the 
explosion  of  hot  slag  while  hauling  it  away  from  ore  smelting 
furnaces  in  a  wheelbarrow. 

8.  Master  and  servant,  S  699* — when  evidence  insufficient  to 
show  knowledge  by  employee  of  likelihood  of  hot  iron  slag  explod- 
ing. Evidence  held  insufficient  to  show  that  an  employee,  engaged 
at  the  tasks  of  hauling  away  from  ore  smelting  furnaces  hot  iron 
slag  in  a  wheelbarrow,  had  any  knowledge  that  such  slag  was 
likely  to  explode. 

9.  Master  and  servant,  S  804* — when  instruction  that  act  of 
fenow-servant  contributing  to  produce  accident  does  not  bar  re- 
covery is  correct.  In  an  action  by  an  employee  for  damages  for 
personal  injuries  where  the  contract  of  employment  was  made 
In  another  State,  in  which  the  defen9e  that  the  injuries  were  caused 
by  the  act  of  a  fellow-servant  was  unavailable,  an  instruction  that 
if  the  jury  found  from  the  evidence,  under  the  instructions  of  the 
court,  that  defendant  was  guilty  and  that  plaintiff  had  proved  his 
case  as  laid  in  the  declaration,  although  the  act  of  a  fellow-servant 
contributed  to  produce  the  accident,  plaintiff  could  recover,  held' 
to  be  correct. 

10.  Instructions,  §  25* — when  instruction  referring  to  declara- 
tion i$  not  erroneous.  In  an  action  for  damages  for  personal 
injuries,  held  that  an  instruction  permitting  recovery  if  plaintiff 
had  proved  his  case  as  laid  in  the  declaration  was  not  erroneous, 
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although  the  declaration  had  originally  consisted  of  three  counts, 
two  counts  having  been  dismissed  out  of  the  case*  as  the  word 
"declaration"  must  have  referred  to  the  count  on  which  the  case 
was  tried. 

11.  Damages,  §  200** — when  instruction  on  is  not  erroneous.  In 
an  action  for  damages  for  personal  injurleSt  an  instruction  held 
not  erroneous  on  the  'ground  that  it  informed  the  Jury  that  dam- 
ages might  be  allowed  plaintiff  "as  the  direct  and  proximate  result 
of  the  accident  in  question,  described  in  plaintiff's  declaration/'  where 
the  clause,  when  read  with  the  balance  of  the  instruction,  informed 
the  jury  that  the  damages  to  be  awarded  were  to  be  limited  to  the 
"physical  injuries  and  physical  suffering,  if  any,  you  find  from 
the  evidence  the  plaintiff  has  sustained  as  the  direct  and  proxi- 
mate result  of  the  accident  in  question,  described  in  plaintiff's 
declaration,  in  so  far  as  said  damages  are  charged  againbt  the 
defendant  in  the  plaintiff'i%  declaration  and  proved  by  a  prepon- 
derance of  the  evidence  in  this  case." 

12.  New  trial,  S  69 ♦ — when  on  ground  of  newly-discovered  evi- 
dence is  properly  denied.  A  new  trial  on  the  ground  of  newly-dis- 
covered evidence  is  properly  denied  where  the  affidavits  therefor 
tending  to  show  that  plaintiff  had  sustained  other  injuries  prior  to 
the  accident  in  question,  would  not  have  materially  modified  the 
verdict  of  the  Jury. 

13.  Damages,  $  145* — when  verdict  for  personal  injuries  not  ex- 
cessive. A  verdict  for  |25,000  damages  for  personal  injuries  to  a 
boy  twenty  years  of  age,  consisting  of  the  loss  of  both  eyes  and  other 
injuries  due  to  burns  caused  by  the  explosion  of  hot  slag,  held  not 
excessive  where  the  earning  capacity  of  plaintiff  was  practically 
destroyed  and  his  past  sufferings  were  great  and  would  continue  so. 

c ■ — ■ — — 
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Northern  Trust  Company,  Administrator,  Appellee,  t. 
Grand  Trunk  Western  Railroad  Company,  Ap- 
pellant. 

Oen.  No.  22,946.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  David 
F.  Matchett,  Judg^,  presiding.  Heard  in  this  court  at  the  October 
t«rm,  1916.  Affirmed.  Opinion  filed  June  11,  1917.  Rehearing  de- 
nied June  25,  1917. 

Statement  of  the  Case. 

m 

Action  under  the  Federal  Employers'  Liability  Act 
by  the  Northern  Trust  Company,  administrator  of 
the  estate  of  F.  Parks,  deceased,  plaintiff,  against  the 
Orand  Trunk  Western  Railway  Company  and  Grand 
Trunk  Eailway  Company,  defendants,  to  recover  the 
sum  of  $18,000  for  the  death  of  plaintiff's  intestate, 
a  railroad  switchman,  who  was  killed  by  being  crushed 
between  the  end  of  a  car  75  feet  long  and  the  center 
of  a  platform  connected  with  a  hay  barn.  From  a 
judgment  for  plaintiff  for  $18,000,  to  be  apportioned 
$12,000  to  Blanche  Parks,  widow  of  plaintiff's  intes- 
tate, and  $6,000  to  William  Francis  Parks,  the  8-year- 
old  son  of  deceased,  defendant  Grand  Trunk  Western 
Railway  Company  appeals,  the  case  having  been  dis- 
missed as  to  the  other  defendant. 

The  platform  and  track  were  curved  so  that  36-foot 
cars  came  within  12  to  15  inches  of  the  center  of  the 
platform,  but  70  and  60-foot  cars  came  within  5  to  7 
inches  of  the  center  of  the  platform.  The  longer  cars 
were  of  the  more  unusual  type.  The  rail  nearest  the 
platform  was  about  15  inches  therefrom  for  its  entire 
length. 

Kbetzinoeb  &  Kretzingeb  and  L.  L.  Smith,  for  ap- 
pellant; G.  W.  E^KETZINGEE,  Jb.,  of  COUUSoL 
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C.  Helmeb  JoHNSoii^  and  D.  D.  Root,  for  appellee; 
Abthub  H.  Chetlain,  of  counsel. 

Mb.  Justice  Dbveb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Masteb  and  servant — when  negligence  in  locating  platform 
near  track  is  question  for  jury.  In  an  action  under  the  Federal 
Employers'  Liability  Act  to  recover  for  the  death  of  a  railroad 
switchman  who  was  crushed  between  a  car  seventy  feet  long,  mov- 
ing on  a  curved  track,  and  the  center  of  the  edge  of  a  curved  plat- 
form, the  edge  of  which  was  fifteen  inches  from  the  nearest  rail, 
where  it  appeared  that  bcause  of  the  unusual  length  of  the  car  it 
came  within  five  inches  of  the  platform  at  the  center,  held  that 
it  was  a  question  for  the  jury  whether  defendant  was  guilty  of 
negligence  in  the  location  of  the  platform. 

2.  Master  and  servant,  S  759* — when  contributory  negligence  of 
switchman  is  question  for  jury.  In  an  action  to  recover  for  the 
death  of  a  railroad  switchman  under  the  Federal  Ehnployers*  Lia- 
bility Act,  due  to  his  being  caught  between  a  car  seventy  feet  long, 
an  unusual  type,  and  the  center  of  the  outer  edge  of  a  curved 
platform,  the  edge  of  which  was  fifteen  inches  from  the  nearest 
rail,  while  waiting  to  give  a  signal  to  the  engineer,  held  that  it  was 
a  question  for  the  Jury  whether  plaintlil  was  guilty  of  contributory 
negligence. 

3.  Master  and  servant,  |  126* — what  care  required  in  furnishing 
safe  place  to  work.  It  is  the  duty  of  a  master  to  use  reasonable 
care  to  furnish  his  servant  a  safe  place  in  which  to  perform  his 
work. 

4.  Master  and  servant,  §  447* — when  servant  may  assume  that 
master  has  exercised  care  to  protect  him  in  his  work.  A  servant 
has  the  right  to  assume,  in  doing  his  work,  that  reasonable  care 
has  been  exercised  by  the  master  to  protect  him  from  danger  of 
being  injured. 

5.  Master  and  servant,  §  699* — when  evidence  insufficient  to 
charge  suHtchman  with  knowledge  of  conditions  causing  his  death. 
In  an  action  to  recover  for  the  death  of  a  railroad  switchman  who 
was  killed  by  being  crushed  between  an  unusually  long  freight  car, 
moving  on  a  curved  track,  the  rails  of  which  were  equidistant  from 
the  edge  of  a  curved  platform,  and  the  center  edge  of  such  platform, 
where  it  appeared  that  at  the  ends  of  the  platform  there  was  room 
for  a  man's  body  to  pass;  that  deceased  had  worked  at  other  sim- 
ilar places  for  defendant  and  at  or  near  the  particular  platform 

•Se«  IlllBols  Not«s  Dljrest,  Vols.  XI  to  XV,  and  Ciunolatlve  Qoarterli^,  ammiB 
topic  and  pectlon  niuiibor. 
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before,  but  the  circumstances  were  not  disclosed,  evidence  held 
Insufficient  to  charge  deceased  with  knowledge  of  the  conditions 
causing  his  death. 

6.  BiASTEB  AND  SERVANT,  f  430* — When  d€feiU€  of  contributory 
negligence  allowable  in  action  under  Federal  Employ  era'  Liability 
Ad.  Under  the  Federal  Bmployers'  Liability  Act  the  defense  of 
contributory  negligence  is  only  allowable  for  the  purpose  of  re- 
ducing the  damages  which  might  otherwise  be  recoverable. 

7.  Mabteb  and  SKBVANt,  |  637* — what  plaintiff  in  action  under 
Federal  SmployerM*  Liability  Act  must  plead  and  prove.  In  an 
action  under  the  Federal  Employers'  Liability  Act,  it  is  necessary 
for  a  plaintiff  seeking  the  benefits  of  the  act  to  allege  and  prove 
that  the  injured  employee  was  engaged  in  interstate  commerce  at 
the  time  of  the  alleged  injury. 

8.  Removal  or  causes,  §  1* — what  is  right  to  remove  cause  to 
federal  court.  The  right  to  remove  a  cause  to  the  federal  court  is 
a  statutory  right,  and  one  seeking  to  enforce  it  must  bring  him- 
self within  the  terms  of  the  statute. 

9.  Removal  of  causes,  f  2* — what  cause  is  not  removable  to 
federal  court.  Under  section  28  of  the  Judicial  Code  of  the  United 
States,  no  cause  arising  under  the  Federal  Employers'  Liability  Act 
of  1908  is  removable  to  a  federal  court. 

10.  Death,  §  80* — when  increasing  of  ad  damnum  in  declaration 
in  presence  and  hearing  of  jury  is  not  reversible  error.  In  an  action 
for  death  of  a  railroad  switchman,  held  that  the  action  of  the  court 
in  permitting  plaintiff  to  increase  the  ad  damnum  of  its  declaration 
in  the  hearing  and  presence  of  the  jury  was  not  reversible  error. 

11.  Death,  f  80* — when  error  in  directing  jury  to  apportion 
damages  in  action  for  under  Federal  Employers*  Liability  Act  is  not 
reversible  error.  In  an  action  by  the  administrator  of  the  estate 
of  a  railroad  switchman  to  recover  for  the  latter's  death,  held  that 
the  action  of  the  court  in  directing  the  jury  to  apportion  the  dam- 
ages allowed  between  the  widow  and  child  of  the  deceased  was  not 
reversible  error,  as  the  widow  and  child  would,  in  any  event,  have 
the  legal  right  to  participate  in  any  sum  awarded  plaintiff. 

12.  Death,  $  67* — when  verdict  not  excessive.  A  verdict  of 
$18,000  for  the  death  of  a  railroad  switchman  twenty-eight  years 
of  age  who  had  b^n  earning  $125  per  month,  held  not  excessive. 

13.  Death,  f  78* — what  considered  in  determining  excessiveness 
of  verdict.  The  fact  that  the  money  value  of  life  and  health  is 
appreciating  and  the  earning  capacity  of  money  is  steadily  depre- 
ciating is  a  factor  to  be  considered  in  determining  whether  or 
not  a  verdict  for  death  is  excessive,  and  the  result  of  passion  and 
prejudice  on  the  part  of  the  jury. 

•See  Illinois  Notes  Divest.  Tols.  XI  to  XY.  Mid  CwnalaUvo  Qwuiorly,  Mune 
lopte  and  soctloB  aimber. 
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14.  Masteb  and  bebvant,  S  SOI* — when  instruction  in  language 
of  statute  is  not  reversibly  erroneous.  An  Instruction  In  the  lan- 
guae:e  of  the  statute,  in  an  action  under  the  Federal  Employers' 
Liability  Act,  held  not  reversibly  erroneous. 

16.  Master  and  bebvant,  |  430* — contributory  negligence  under 
Federal  Employers*  lAahility  Act,  The  Federal  Employers'  Liabil- 
bility  Act  does  not  limit  contributory  negligence  to  that  which 
proximately  contributes  to  the  accident. 

16.  Masteb  and  sebvant,  8  777* — when  instruction  on  contrib- 
utory negligence  in  reduction  of  damages  in  action  under  Federal 
Employers'  Liability  Act  is  not  materially  misleading.  In  action 
for  death  of  a  railroad  switchman  under  the  Federal  Employers' 
Liability  Act,  an  instruction  that  required  that  any  negligence  of 
the  deceased  must  have  proximately  contributed  to  his  death  before 
such  negligence  could  be  considered  in  reduction  of  damages,  held 
not  materially  misleading. 

17.  Negligence,  $  66* — what  constitutes  contributory.  The  words 
"contributory  negligence"  include  such  negligence  as  proximately 
contributes  to  an  occurrence  which  causes  an  injury. 

18.  Death,  S  73* — when  instruction  on  damages  in  action  for 
death  under  Federal  Employers*  Liability  Act  is  proper.  In  an 
action  for  death  under  the  Federal  Employers'  Liability  Act,  an 
instruction  that  plalntifP  was  limited  to  a  recovery  for  the  actual 
pecuniary  loss  sustained  as  the  result  of  the  death  of  deceased, 
less  such  amount  as  the  jury  might  deduct  by  reason  of  contrlb- 
ntdry  negligence,  if  any,  of  the  deceased,  held  proper. 

19.  Mastes  and  servant,  §  800* — when  instruction  on  liability  of 
railroad  for  construction  of  platform  too  near  track  is  not  erro- 
neous. In  an  action  under  the  Federal  Employers'  Liability  Act 
for  the  death  of  a  railroad  switchman  who  was  killed  by  being 
crushed  between  an  unusually  long  freight  car,  moving  on  a  curved 
track,  the  rails  of  which  were  fifteen  inches  equidistant  from  the 
edge  of  a  curved  platform,  and  the  center  edge  of  such  platform, 
an  instruction  that  the  proximity  of  the  track  to  the  platform  was 
an  engineering  question  for  the  defendant  to  determine  and  that 
no  negligence  was  to  be  imputed,  to  the  defendant  by  reason  of 
such  proximity  of  th^  platform  to  the  track,  held  not  erroneous. 

20.  Masteb  and  servant,  S  126* — what  care  required  in  con- 
struction of  unloading  platform  near  track,  A  railroad  is  only 
required  to  exercise  reasonable  care  in  the  construction  of  an  un- 
loading platform  along  a  track  in  the  interests  of  those  who  may  be 
lawfully  required  to  use  such  works  or  premises. 

•8ce  niinnis  Notes  Dlir^t,  Vols.  XI  lo  XY,  and  CmnabitWe  Quarterly,  same 
topic  and  section  number. 
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Antonio  Manzello,  Appellee,  \.  Chleago  City  Railway 

Company,  Appellant. 

Oen.  No.  23,827.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  June  11,  1917. 

Statement  of  the  Case. 

Action  by  Antonio  Manzello,  plaintiff,  against  the 
Chicago  City  Railway  Company,  defendant,  to  recover 
for  personal  injuries  alleged  to  be  due  to  the  sudden 
starting  of  the  car  before  plaintiff  had  an  opportunity 
to  place  himself  safely  on  the  car.  From  a  judgment 
for  plaintiff  for  $1,725,  defendant  appeals. 

Busby,  Weber  &  Milleb,  Benjamin  F.  Richolson 
and  Abthub  J.  Donovan,  for  appellant;  John  R.  Guil- 
JSKAMS,  of  counsel. 

Thompson,  Turbell  &  Chambers,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract   of  the  Decision. 

1.  Evidence,  §  475* — what  constitutes  preponderance.  The  pre- 
ponderance  of  evidence  held  to  be  in  defendant's  favor,  in  an  action 
for  personal  injuries  alleged  to  be  due  to  the  sudden  starting  of 
a  street  car  before  plaintiff  had  time  to  get  safely  on  board,  where 
plaintiff  testified  in  his  own  behalf  and  also  another  witness,  who 
was  not  in  position  to  see  what  occurred,  and  the  conductor  and 
two  credible  witnesses  for  defendant  supported  defendant's  conten- 
tion. 

2.  Instructions,  $  88* — when  instruction  on  determination  of 
weight  of  evidence  is  erroneous.    An  instruction  that  the  greater 

•8c«  niinols  NotM  Dtirest,  yp)ik  XI  t(»  XTt  Hod  CvmnUittv^  Qoarterly,  mim 
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weight  of  evidence  is  not  alone  determined  by  the  greater  number 
of  witnesses  testifying  to  any  fact  or  set  of  facts,  but,  in  determin- 
ing where  the  greater  weight  of  evidence  is,  the  Jury  should  take 
into  consideration  the  opportunities  of  the  witnesses  for  seeing  or 
knowing  what  they  testified  to  or  about,  the  probabilities  or  im- 
probabilities of  the  truth  of  such  testimony,  and  also  take  into 
consideration  the  connection,  if  any,  between  the  witnesses  and  the 
parties  and  their  interest  in  the  result  of  the  case,  held  erroneous 
because  the  element  of  numbers,  as  well  as  of  candor,  fairness 
and  intelligence,  did  not  appear,  and  it  had  no  reference  to  the 
consideration  by  the  jury  of  all  of  the  evidence  in  the  case  in 
arriving  at  their  verdict. 

3.  EviDBNCE,  8  476* — wTiat  considered  in  determining  preponder- 
ance. In  a  personal  injury  action,  where  the  evidence  was  directly 
conflicting  as  to  the  manner  'Of  the  occurrence  of  the  accident,  held 
that  the  number  of  witnesses  was  an  important  element  ih  deter- 
mining where  was  the  preponderance  of  evidence. 

4.  Negligence,  §  228* — when  instruction  on  contributory  neg- 
ligence is  erroneous.  An  instruction,  in  an  action  for  damages  for 
personal  injuries,  which  states  in  a  negative  way  the  duty  of  the 
plaintiff  in  regard  to  his  being  in  the  exercise  of  ordinary  care  for 
his  own  safety  at  and  previous  to  the  time  of  the  accident  Is 
erroneous. 

5.  Negligence,  8  157* — when  tmrden  of  proof  is  on  plaintiff. 
In  an  action  for  damages  for  personal  injuries,  the  burden  of  proof 
is  on  plaintiff  to  aver  and  prove  that  at  the  time  of  the  accident 
he  was  in  the  exercise  of  ordinary  care  for  his  own  safety. 

6.  Negligence,  §  126* — what  is  effect  of  failure  to  aver  and  prove 
freedom  from  contributory  negligence.  Failure  to  aver  and  prove 
freedom  from  contributory  negligence,  in  an  action  for  damages  for 
personal  injuries,  precludes  a  recovery,  regardless  of  the  negligence 
proven  against  the  defendant,  unless  such  negligence  is  proven  to 
be  iiHlful,  wanton  or  reckless. 

7.  Appeal  and  ebbob,  f  1637* — when  error  in  instruction  is  not 
cured  by  correct  instruction.  An  error  in  an  instruction  in  stating 
in  a  negative  way  the  duty  of  plaintiff  in  regard  to  his  being  in  the 
exercise  of  ordinary  care  for  his  own  safety  at  and  previous  to  the 
time  of  the  accident  is  not  cured  by  a  correct  instruction  where  it 
is  impossible  to  determine  which  instruction  was  followed. 


•See  Illinois  Notes  Dlicest,  Yolt.  XI  to  XT,  and  CwnoUitlTo  Quarterly, 
topic  and  sectloB  aiimbor. 
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Adranee  Terra  Cotta  Company,  Appellant,  y.  Miehael 

B.  Horan  et  al.,  Appellees. 

Gen.  No.  23,834.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  SuLUTAK,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reyersed  and  remanded  with  directions.  Opinion  filed 
June  11,  1917. 

Statement  of  the  Case. 

Bill  for  mechanic's  lien  by  the  Advance  Terra  Cotta 
Company,  a  corporation,  complainant,  against  Michael 
B.  Moran,  Sarah  E.  Moran  and  Simon  W.  Straus, 
trustee,  defendants.  From  a  decree  sustaining  a  de- 
murrer to  the  bill  and  dismissing  the  bill,  complainant 
appeals. 

Bttell  &  Abbey,  for  appellant. 

Maurice  J.  Moriabty  and  Nicholas  R.  Jones,  for 
appellees ;  Maurice  J.  Moriarty,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  MrcHAincs'  uens,  i  136* — tchen  contract  not  construed  as 
waiving  right  to  lien  for  unpaid  portion  of  price  due  contractor, 
A  provision  in  a  contract  to  furnish  certain  terra  cotta  for  build- 
ings hy  which  the  contractor  agreed  "to  complete  same  free  and 
clear  of  any  liens  or  encumbrances"  cannot  be  construed  as  waiv- 
ing any  right  to  a  lien  for  any  unpaid  portion  of  the  contract  price 
due  the  contractor. 

2.  Mechanics*  usns,  S  62* — who  protected  hy  provision  in  con- 
tract whereby  contractor  agrees  to  complete  toork  clear  of  liens  or 
immmhrances.    A  provision  in  a  contract  to  furnish  terra  cotta 

•8c«  nilDols  NotM  Dtreflt.  Yoli.  XI  to  XV,  and  OvmiiUtlTe  Quurierly, 
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work  for  buildings  by  which  the  contractor  agrees  "to  complete 
same  free  and  clear  of  any  liens  or  encumbrances"  is,  in  effect, 
limited  to  the  liens  of  subcontractors  and  others  claiming  under  the 
contractor,  and  in  a  measure  a  guarantee  by  him  against  subor- 
dinate liens. 

3.  Mechanics*  liens,  f  136* — what  U  esMential  to  waiver  hy  oof^ 
tract  of  right  to  mechanic  %  lien.  To  waive  by  contract  the  right 
to  a  mechanic's  lien,  there  must  be  an  express  covenant  or  a  cove- 
nant resulting  by  implication  from  the  language  used  so  plain  that 
a  mechanic  can  so  understand  without  seeking  professional  inter- 
pretation as  to  its  legal  effect. 


Llllie  A.  Hllllgan,  Appellee^  t.  Charles  J.  HflUgan, 

Appellant. 

Oen.  No.  22,841.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  GtaoBOB 
Kebsten,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Reversed  without  remanding.  Opinion  filed  June  11, 
1917. 

Statement  of  the  Case. 

Bill  for  divorce  by  Lillie  A.  Mllligan,  complainant^ 
against  Charles  J.  Milligan,  defendant  From  an 
order  for  the  pdyment  of  solicitor's  fees  and  of  ali- 
mony pendente  lite,  defendant  appeals. 

John  M.  Hess,  for  appellant. 

LoNOENECEEB  &  Heisb,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 


*8m  nitnolt  Notes  Digest,  VoU.  XI  to  XY.  and  CvomlallTO  Qmiterlj. 
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Abstract   of  the   Decisioiu 

Divorce,  §  79* — when  decree  reversed  pro  forma  tcitfiout  remand- 
ing. Where,  after  an  appeal  by  defendant  from  an  order  for  the 
payment  of  solicitor's  fees  and  of  alimony  pendente  lite  is  prayed 
and  perfected,  it  is  made-  to  appear  to  the  Appellate  Court  that  a 
plea  by  defendant  to  the  Jurisdiction  of  the  trial  court,  entered 
before  the  order  appealed  from  was  entered,  was  heard  and  sus- 
tained after  the  entry  of  such  order,  and  the  bill  dismissed  for 
lack  of  jurisdiction,  the  order  of  dismissal  disposes  of  the  order 
for  fees  and  alimony,  and  the  decree  awarding  them  will  be  re- 
versed pro  forma  but  not  remanded. 


Sunshine  Laundry  Company,  Appellee,  y.  Rhodes  Ay- 
enue  Hospital.    George  J.  Hinn  et  al.,  Appellants. 

Oen.  No.  22,851.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Frank 
H.  Graham,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Af&rmed.    Opinion  filed  June  11,  1917. 

Statement  of  the  Case. 

Garnishment  proceedings  by  the  Sunshine  Laundry 
Company,  plaintiff,  against  George  J.  Hinn,  A.  K. 
Hinn  and  W.  E.  Swanson,  garnishee  defendants,  in 
the  suit  of  the  same  plaintiff  against  Rhodes  Avenue 
Hospital,  defendant.  From  a  judgment  for  plaintiff, 
the  garnishee  defendants  appeal. 

Eugene  Stewabt,  for  appellants. 

Louis  Ziv,  for  appellee, 

Mn.  Justice  HoiiDOm  delivered  the  opinion  of  the 
court. 

•See  niiBoU  Notee  Dlsvet,  Vole.  XI  to  XV,  and  CnmolatlTe  <|iuuiefflj.  M«ie 
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Sunshine  Laundry  Co.  t.  Rhodes  Ave.  Hospital,  207  111.  App.  19. 

Abstract  of  the  Decision. 

1.  CoBPOBATioNS,  $  234* — When  articles  of  incorporation  are  ad- 
missihie  to  show  names  of  subscribers  to  corporate  stock.  In  a 
garnishee  proceeding  to  compel  the  garnishee  defendants  to  respond 
for  the  amounts  unpaid  upon  their  several  subscriptions  to  stock 
in  the  corporation  defendant  in  the  main  action,  a  certified  copy  of 
the  articles  of  Incorporation  is  admissible  to  show  who  were  sub- 
scribers to  the  capital  stock  of  such  corporation. 

2.  Corporations,  §  234* — when  evidence  sufjlfcient  to  show  that 
garnishee  defendants  are  stockholders  of  corporation  and  tfiat  sub- 
scriptions are  unpaid.  In  a  proceeding  to  garnishee  amounts 
alleged  to  be  unpaid  upon  subscriptions  to  corporate  stock,  evidence 
held  to  support  a  finding  that  the  garnishees  were  subscribers  to 
the  stock  for  which  their  subscriptions  appeared  upon  a  certified 
copy  of  the  articles  of  incorporation  received  in  evidence  and  that 
their  subscriptions  were  unpaid. 

3.  CoBPfttATioNs,  )  284* — when  officer  may  not  charge  unpaid 
salary  against  unpaid  stock  subscription.  In  a  proceeding  to  gar- 
nishee am  amount  claimed  to  be  due  upon  a  subscription  to  stock 
in  the  corporation  defendant  in  the  main  action,  a  credit  claimed 
for  salary  as  secretary  cannot  be  charged  against  such  subscription 
where  there  is  no  proof  that  any  salary  was  authorized  by  the 
board  of  directors. 

4.  Garnishment,  {  100* — when  no  presumption  indulged  from 
garnishee's  denial  of  liability.  No  presumption  will  be  indulged 
In  a  garnishee's  denial  of  liability  where,  at  the  time  of  the  trial 
against  him,  he  is  in  default  for  want  of  an  answer. 

5.  Costs,  §  73* — when  cost  of  additional  abstract  is  properly 
taxed  against  appellant.  Where  matter  material  to  a  decision  of  the 
cause  is  omitted  from  the  abstract  on  appeal,  an  additional  abstract 
filed  by  appellee  will  be  taxed  as  costs  against  appellant 

•See  nilnoto  Notes  Digest,  Volt.  XI  to  XV.  and  CamulatiTO  Quarterly,  Hune 
topic  Mid  ■octlon  nmiibor. 
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Rasmu88en  y.  Meilinger,  207  111.  App.  21. 


Lillian  Basmnssen^  Appellee,  y.  Joseph  T.  Meilinger 
et  al.  Thomas  Brlseh  and  Andreas  Briseh,  Appel- 
lants. 

Gen.  No.  22,870.    (Not  to  he  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Samuel 
C  Stovgh,  Judge,  presiding.  Heard  'in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  facts.  Opinion  filed  June  11, 
1917. 

Statement  of  the  Case. 

Action  for  personal  injuries  by  Lillian  Rasmussen, 
plaintiff,  against  Joseph  T.  Meilinger  and  his  wife, 
Thomas  Brisch,  Andreas  Brisch  and  the  City  of  Chi- 
cago, defendants.  Defendants  Meilinger  were  not 
served  and  the  jury  found  the  City  of  Chicago  not 
guilty.  There  was  a  verdict  and  judgment  against  de- 
fendants Brisch  for  $1,250,  from  which  they  appeal. 

Daniel  M.  Healy,  for  appellants. 

McCaskill  &  MoCaskiu^^  for  appellee. 

Mr*  Justice  Holix)m  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Nbqligence,  f  129* — when  plea  in  action  for  personal  injuries 
due  to  excavating  too  near  public  aidetoalk  is  sufficient.  Where^ 
in  an  action  for  personal  injuries,  the  declaration  alleges  that  the 
injury  was  caused  by  the  act  of  defendants,  while  constructing  a 
building,  in  digging  an  excayation  near  a  public  sidewalk  and  in 
negligently  failing  to  safeguard  it  and  that  defendants  were  part- 
ners, and  defendants  interposed  a  special  plea  that  they  were  not 
engaged  in  erecting  the  building,  did  not  dig  the  excavation  and  did 
not  maintain  It  and  were  not  guilty  of  the  negligence  charged, 
snch  plea  is  sufficient  to  put  plaintiff  on  proof  of  her  averment  that 

•See  nilmis  Note*  Disest.  Vols.  XI  to  XV,  and  CumiiUtiv*  Quwtorly,  mm 
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they  dug  the  excavation,  even  though  the  plea  does  not  deny  the 
partnership  averred  in  the  declaration. 

2.  Negligence,  {  187* — when  evidence  sufficient  to  show  that 
excavation  was  not  made  hy  defendants.  In  action  for  personal 
injuries  alleged  to  have  been  caused  by  defendants'  acts  in  creating 
and  negligently  maintaining  an  excavation,  evidence  held  sufficient 
to  show  that  the  excavation  was  not  dug  by  defendants. 

3.  Negligence,  \  131* — when  no  recovery  for  failure  to  prove 
connection  with  ownership  or  operation  of  agencies  causing  accident. 
In  an  action  for  personal  injuries,  there  can  be  no  Fecovery  where 
there  is  a  total  failure  to  prove  that  defendants  were  connected 
with  the  ownership  or  operation  of  the  agencies  which  caused  the 
accident  for  injuries  from  which  recovery  is  sought. 


John  H.  Leslie  and  George  H.  Leslie,  e opartners,  trad- 
ing as  John  H.  Leslie  &  Company,  Appellants,  y. 
J.  W.  Gillaspie,  ^^ppellee. 

Gen.  No.  22,878.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Reversed  and  remanded  with  directions.  Opinion  filed  June 
11,  1917. 

Statement  of  the  Case. 

Action  by  John  H.  Leslie  and  George  H.  Leslie,  co- 
partners, trading  as  John  H.  Leslie  &  Company,  plain- 
tiffs, against  J.  W.  Gillaspie,  defendant,  to  recover 
damages  for  a  breach  of  contract.  From  a  judgment 
of  nil  capiat  and  for  costs  in  favor  of  defendant,  plain- 
tiffs appeal. 

Busby,  Weber  &  Milleb,  Warner  H.  Robinson  and 
Arthur  A.  Anderson,  for  appellants. 

•Bee  Illinois  Notes  Digest,  VoU.  XI  to  XV,  aod  CnmiilatlYe  Umurterlj,  Mime 
topte  and  section  niuKber. 


Chicago — First  District — June,  1917.  23 

Leslie  et  al.  t.  Gillaspie,  207  111.  App.  22. 

No  appearance  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Bales,  |  59* — when  contract  is  $everahle  and  not  entire.  A 
contract  of  sale  by  which  the  vendor  agrees  to  sell  the  vendee  a 
certain  number  of  cases  of  canned  goods  at  a  siieclfled  pric^  per 
dozen  cans,  to  be  delivered  at  the  vendee's  factory,  and  under  which 
tbe  shipment  is  made  in  two  cars,  each  containing  a  half  of  the 
goods  and  under  separate  invoice  and  sight  draft,  is  not  an  entire 
but  a  severable  contract. 

2.  Sales,  i  59* — what  constitutes  severance  of  entire  contract  of 
tale.  If  the  vendee  of  a  specific  quantity  of  goods  sold  under  an 
entire  contract  receives  a  part  thereof  and  retains  it  after  the 
vendor  has  refused  to  deliver  the  residue,  there  is  a  severance  of 
the  entirety  of  the  contract,  and  the  vendee  becomes  liable  to  the 
vendor  for  the  price  of  such  part,  but  may  reduce  the  vendor's 
claim  by  showing  that  he  has  sustained  damage  by  the  ven- 
dor's breach. 

3.  Sales,  §  376* — what  is  measure  of  damages  for  breach  of  con- 
trdct  for  sale  of  goods.  In  an  action  for  breach  of  contract  for  the 
sale  of  goods,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  price  at  the  time  of  the  breach. 

•Bee  lUfaMb  N«tM  DirMt.  YoU.  XI  to  XV,  and  Camiil«ttT«  <|aart«rl7,  same 
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Harkins  v.  Sherwood,  207  IlL  App.  24. 


Eyelyn  Harkins,  Appellee,  y.  0.  J.  Sherwood  et  al.    C. 

E.  Kirk,  Appellant. 

Gen.  No.  22,886.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Bh>wABD 
T.  Wade,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  June  11,  1917. 

Statement  of  the  Case. 

Action  by  Evelyn  Harkins,  plaintiff,  against  G.  J. 
Sherwood,  C.  E.  Kirk  and  others,  defendants,  to  re- 
cover for  a  breach  of  .contract  of  employment.  From 
a  verdict  and  judgment  fot  plaintiff  for  $319.96,  de- 
fendant Kirk  appeals. 

M.  M.  Jacobs,  for  appellant. 

Elmeb  a.  Roat,  for  appellee;  Thomas  E.  D.  Bbad- 
LEY,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the   Decision. 

1.  Municipal  Coubt  of  Chicago,  §  29* — what  is  subject  of  review 
where  stenoffraphic  report  is  stricken  from  record.  On  appeal  from 
a  judgment,  of  the  Municipal  Court  of  Chicago,  where  the  Appellate 
Court  allows  a  motion  to  strike  the  stenographic  report  from  the 
record,  the  only  question  for  decision  Is  the  sufficiency  of  the  plead- 
ing to  sustain  the  Judgment. 

2.  Municipal  Coubt  of  Chicago,  f  29* — when  presumed  that  evi- 
dence was  sufficient  to  sustain  judgment.  On  appeal  from  a  Judg- 
ment of  the  Municipal  Court  of  Chicago,  In  the  absence  of  a  steno- 
graphic repprt,  It  will  be  presumed  that  the  evidence  was  sufficient 
to  sustain  the  Judgment. 


•8e«  niiiioi*  Notei  Dlffvsi,  Vols.  XI  to  XY,  mad  ComalaitTo  Qmrlorly. 
topic  and  wctlon  number. 
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3,  MABTint  AND  BEBVANT,  S  44* — wheti  employee  may  commence 
action  for  damages  for  breach  of  contract  of  employment.  In  an 
action  to  recover  for  breach  of  a  contract  of  employment,  where  the 
onployer  has  breached  the  contract  by  repudiating  it,  the  employee 
has  the  right  to  commence  an  action  for  such  damages  as  he  may 
have  suffered  by  reason  of  the  breach  and  repudiation,  regardless 
of  the  date  when  the  contract  by  its  terms  expires. 


Mieliael  Connelly,  Appellee,  t.  Mlehlgan  Central  Ball- 
road  Company,  Appellant. 

Gen.  No.  22,895.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
M.  ToausoN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed.     Opinion  filed  June  11,  1917. 

Statement  of  the  Case. 

Proceeding  under  Workmen's  Compensation  Act  by 
Michael  Connelly,  plaintiff,  against  the  Michigan  Cen- 
tral Eailroad  Company,  a  corporation,  defendant,  to 
recover  compensation  for  personal  injuries.  From  a 
judgment  of  the  Circuit  Court  awarding  compensation, 
defendant  appeals. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Lesue  M.  0  'CoNNOB  and  J.  Sidney  Condit,  of  counsel. 

No  appearance  for  appellee. 

Me.  Justice  Holdom  delivered  the  opinion  of  the 
conrt. 

Abstract   of  the  Decision. 

1.  ComczBCB,  f  4* — when  railroad  empldyee  is  engaged  in  inter- 
Mtate  commerce,     A  checker  employed  by  a  railroad  company  is 

•8m  nilnoli  Note*  DIsest,  Tola.  XI  to  XV,  Mid  Cnmiilatlve  Quarterlj, 
topifl  mmI  KcUon  Bwnlwr. 
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« 

engaged  In  Interstate  commerce  when  checking  freight  out  of  a 
car  which  had  been  loaded  In  another  ?tate  and  brought  therefrom 
into  lUinoig  by  such  company. 

2.  CoMMEBCE,  fi  A* — when  railroad  is  engaged  in  interstate  com- 
merce.  A  railroad  company  engaged  in  hauling  freight  from  a 
point  in  one  State  to  a  poiut  In  another  State  is  engaged  In  Inter- 
state commerce. 

3.  Workmen's  Compensation  Act,  S  4* — where  remedy  of  em- 
ployee is  not  under.  Under  section  2  of  the  Workmen's  Compenssr 
tion  Act  (J.  A  A.  K  5450),  the  remedy  of  an  employee  Injured  while 
engaged  in  interstate  commerce,  and  while  in  the  employ  of  a 
carrier  by  land  engaged  in  Interstate  commerce,  is  under  the  Fed- 
eral Employers'  Liability  Act  and  not  under  the  Workmen's  Com- 
pensation Act  of  1911. 


Benjamin  J.  Hedger,  Appellee,  y.  Chicago  City  Rail- 
way Company,  Appellant. 

Gen.  No.  22,928.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  David 
F.  Matchett,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.  Reversed  and  remanded.  Opinion  filed  June  11, 
1917.     Rehearing  denied  June  25,  1917. 

Statement  of  the  Case. 

Action  by  Benjamin  J.  Hedger,  plaintiflF,  against  the 
Chicago  City  Railway  Company,  a  corporation,  and 
Chicago  Railways  Company,  defendants,  to  recover 
for  personal  injuries.  The  cause  was  discontinued  as 
to  the  latter  defendant  and  a  verdict  and  judgment  for 
plaintiff  for  $2,250  waa  had  against  the  Chicago  City 
Railway  Company,  from  which  it  appeals. 

Watson  J.  Ferry,  for  appellant ;  W.  W.  Gurley,  J. 
R.  GuiLLiAMS  and  T.  J.  Symmes,  of  counsel. 

•See  nilnols  Notes  Digest.  Volt.  XI  to  XV,  and  CanmlAtlTo  Quarterly, 
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Vincent  G.  Galx.agheb  and  Ernest  Messner,  for  ap- 
pellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract   of  the   Decision. 

1.  IM5TRUCTI0NB,  {  95* — wTiat  U  proper  instruction  on  credibility 
of  plaintiff  as  toitness.  In  an  action  for  personal  injuries,  an  in- 
struction is  vicious  which  tells  the  Jury  that  they  shall  treat  plain- 
tiffs eyidence  in  the  same  way  as  that  of  any  other  witness  and 
subject  his  testimony  to  the  same  tests  only  as  are  applicable  to 
other  witnesses,  the  proper  instruction  being  that  the  Jury  have 
the  right,  in  weighing  plaintiff's  evidence,  to  determine  how  much 
credence  should  be  given  to  it,  and,  in  so  doing,  take  into  consider- 
ation that  he  is  the  plaintiff  and  interested  in  the  result  of  the  suit. 

2.  Carbiebs,  S  485* — when  instruction  in  action  by  passenger  lor 
assault  is  erroneous  as  not  conforming  to  pleading.  In  an  action 
by  a  passenger  for  injuries  alleged  to  have  been  caused  by  an 
assault  by  defendant's  conductor,  the  declaration  in  which  does 
not  aver  any  assault  by  the  conductor  after  he  and  plaintiff  were 
off  the  car,  it  is  not  proper  to  instruct  that  defendant  was  liable  for 
an  assault  by  the  conductor  after  he  had  ejected  plaintiff  and  that 
it  would  be  liable  for  injuries  sustained  by  an  assault  by  the  con- 
ductor after  plaintiff  was  off  the  car. 

3.  Cabsiebs,  {  344* — when  carrier  is  not  liable  for  injuries 
caused  by  conductor.  A  carrier  is  not  liable  for  injuries  to  a  pas- 
senger sustained  by  reason  of  a  personal  difficulty  of  a  passenger 
with  its  conductor  committed  after  he  and  the  conductor  were  off 
its  car. 

4.  Assault  and  battebt,  |  17* — when  instruction  is  erroneous 
as  not  conforming  to  declaration.  Where  the  declaration  in  an 
action  for  personal  injuries  charges  an  assault,  an  instruction 
grounded  upon  negligence,  which  is  not  charged  in  the  declaration, 
is  improper. 

•8ee  Ulinola  Notes  Dltett.  Yola.  XI  to  XV,  Mid  CnmiiUiUTO  Quarterly,  Mune 
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Devine  v.  Chicago  City  Ry.  Co.,  207  111.  App  28. 


John  F.  Deyine,  Administrator,  Appellee^  t.  Chicago 
City  Railway  Company,  Appellant. 

Oen.  No.  22,929.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Huco 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  with  finding  of  fact.    Opinion  filed  June  11,  1917. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the 
estate  of  Harry  Robinson,  deceased,  plaintiff,  against 
the  Chicago  City  Railway  Company,  defendant,  to  re- 
cover-damages  for  the  death  of  plaintiff's  intestate. 
From  a  verdict  and  judgment  for  $2,000  for  plaintiff, 
defendant  appeals. 

Busby,  Weber  &  Milleb,  John  E.  Kehoe  and  Ar- 
THUB  J.  Donovan,  for  appellant;  John  R.  Guilliams, 
of  counsel. 

James  D.  Poweb,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court.  , 

Abstract  of  the  Decision. 

Street  railroads,  §  131* — when  evidence  shotoa  that  inteatate^s 
negligence  is  proximate  cause  of  injury.  Pn  an  action  to  recover 
for  the  death  of  plaintifTs  intestate,  alleged  to  have  been  caused 
by  the  negligent  operation  of  defendant's  street  car,  evidence  held 
to  show  that  the  intestate's  negligence  was  the  proximate  cause 
of  the  injury  and  that  defendant  was  free  from  actionable  negli- 
gence. 

•Se«  nilnols  Notes  Dljrest.  Vols.  XI  to  XV.  and  CumaUiUT*  <|iiart€rl7, 
topic  and  Mction  nomber. 
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Neske  y.  Western  Union  Teleg^raph  Co.,  207  111.  App.  29. 


Walter  Neske,  Defendant  In  Error,  y.  Western  Union 
Telegraph  Company,  Plaintiff  in  Error. 

Gen.  No.  21,783.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Patbick  B. 
FLANAGAN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  June  27,  1917. 
Rehearing  denied  July.  18,  1917. 

Statement  of  the  Case. 

Action  by  Walter  Neske,  plaintiff,  against  the  West- 
em  Union  Telegraph  Company,  a  corporation,  defend- 
ant, to  recover  damages  alleged  to  have  been  caused 
by  negligence  in  transmitting  a  telegram.  To  reverse 
a  judgment  for  plaintiff  for  $53.50,  defendant  prose- 
cutes this  writ  of  error. 

West  &  Eckhabt,  for  plaintiff  in  error. 

Joseph  E.  Bubres,  for  defendant  in  error. 

Mb.  PRBsroiNG  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the   Decision. 

1.  Telegraphs  and  telephones,  §  37* — tohen  evidence  sustains 
verdict  in  action  for  negligence  in  transmission  of  telegram.  In  an 
action  to  recover  damages  for  negligence  In  the  transmission  of 
a   telegram,  evidence  held  to  support  a  verdict  for  plaintiff. 

2.  Telegraphs  and  telephones,  i  31* — when  evidence  shows  that 
damages  were  direct  result  of  negligence  in  transmission  of  tele- 
gram. In  an  action  to  recover  damages  for  negligence  In  transmit- 
ting a  telegram,  evidence  held  sufficient  to  show  that  the  amount 
of  the  verdict  for  plaintiff  was  for  the  damages  which  he  had 
suffered  as  a  direct  result  of  defendant's  negligence,  and  that  such 
damages  were  of  the  sort  which  might  reasonably  have  been  sup- 

•999  nilnoto  Note*  IMfrest,  Vola.  XI  to  XV.  Mid  ComuUitlve  Qnarterly,  Mune 
feple  and  McUon  nvmber. 
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posed  to  have  been  in  the  contemplation  of  the  sender  of  the  mes- 
sage and  the  telegraph  company  at  the  time  the  message  was  sent. 
3.  Telegraphs  and  telephones,  {  37* — when  contributory  neg- 
ligence of  plaintiff  sending  telegram  not  shown.  In  an  action  to 
recover  for  damages  caused  by  the  negligent  transmission  of  a  tel- 
egram, evidence  held  not  to  show  contributory  negligence  of 
plaintiff. 


Mrs.  Barbara  Davis,  Appellee,  y.  Mitchell  Antomobile 

Company,  Appellant. 

Gen.  No.  21,936.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  ;term,  1915.  Affirmed.  Opinion  filed  June  27, 
1917. 

Statement  of  the  Case. 

Action  by  Mrs.  Barbara  Davis,  plaintiff,  against  the 
Mitchell  Automobile  Company,  defendant,  to  recover 
the  purchase  price  of  an  automobile  sold  by  defendant. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

E.  W.  Clabk  and  G.  D.  Wellington,  for  appellant. 

West  &  Eckhabt,  for  appellee. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

1.  Evidence,  {  322* — when  parol  inadmissible  to  vary  written 
contract,    A  written  contract  for  the  sale  of  an  article  cannot  be 

*8ee  nilnols  Notes  Digest,  YoU.  XI  to  XT,  and  Ciimal«tlT«  Quarterly,  tMne 
topic  and  aectlon  nrnnber. 
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Carr  y.  Harnstrom,  207  111.  App.  31. 


varied  by  evidence  of  a  subsequent  parol  agreement  for  wbicb  there 
was  no  consideration. 

2.  Sales,  i  356* — when  evidence  as  to  returning  of  car  if  un- 
satUfactory  and  refunding  of  payment  is  admissible.  Evidence 
that  on  the  delivery  of  a  car,  bought  under  a  written  contract 
which  provided  that  if  the  car  was  not  as  represented  the  deposit 
would  be  returned,  the  agent  delivering  it  to  the  purchaser  said  that 
if  the  car  was  not  satisfactory  It  could  be  returned  and  the  initial 
payment  demanded  by  him  thereon  would  be  refunded  is  admis- 
sible, not  to  vary  the  contract  but  as  showing  that  by  receiving  the 
car  the  purchaser  did  not  admit  that  the  car  was  satisfactory  nor 
that  the  contract  had  been  performed  on  the  seller's  part. 

3.  Sales,  §  356* — when  evidence  supports  verdict.  In  an  action 
to  recover  back  the  purchase  price  of  an  automobile,  evidence  held 
to  support  a  verdict  for  plaintiff. 


George  B.  Carr^  Appellant,  t.   Sanfrid  Harnstrom^ 

Appellee. 

Gen.  No.  22,004. 

1.  FaAun,  I  14* — necessity  of  shotoing  actual  dam/ige  hy  false 
representations.  In  an  action  of  deceit,  It  is  necessary  to  show 
tliat  the  plaintiff  has  been  actually  damaged  as  the  result  of  false 
representations. 

2.  Sales — what  is  not  proof  of  absence  of  damage  hy  false  repre- 
sentations. In  an  action  of  deceit,  evidence  that  the  property  pur- 
chased was,  at  the  time  it  was  bought,  actually  worth  the  price 
paid,  while  tending  to  negative  a  showing  of  damage  by  false  repre- 
sentaUons,  is  to  be  considered  a&  evidence  of  absence  of  damage 
rather  than  proof  of  it. 

3.  Sales,  f  419* — when  instruction  on  liability  for  fraud  in  sale 
of  corporate  stock  is  improper.  In  an  action  of  deceit  for  damages 
alleged  to  have  been  caused  by  false  representations  of  value  in  the 
sale  of  corporate  stock,  an  instruction  that  before  the  jury  can 
find  for  the  plaintiff  they  must  believe  from  all  the  evidence  that 
the  stock  was  not  worth,  on  the  date  of  the  sale,  the  amount  paid 
for  it,  is  improper. 

•See  mtnols  Note*  Dlirest,  Vols.  XI  to  XV,  and  Ciimiil«tlT6  Qiwrtorly,  samo 
tople  and  McUon  number. 
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4.  Sales,  §  419* — when  instruction  on  burden  of  proof  is  erro- 
neous. In  an  action  of  deceit  to  recover  damages  alleged  to  have 
been  caused  by  false  representations  of  value  in  the  sale  of  cor- 
porate stock,  where  there  is  evidence  showing  that  plaintift  had 
suffered  a  loss  by  the  false  representations,  an  instruction  which 
places  upon  plaintiff  the  burden  of  showing  that  the  stock  was  not 
worth  the  price  paid  for  it  on  the  date  at  which  he  had  bought  a 
certain  part  of  the  stock,  is  erroneous. 

5.  Sales,  f  420* — what  is  measure  of  damages  for  false  repre- 
sentations of  value  in  sale  of  corporate  stock.  In  an  action  of 
deceit  to  recover  damages  caused  by  false  representations  of  value 
in  the  sale  of  corporate  stock,  the  amount  of  the  recovery  is  the 
amount  actually  lost  by  reason  of  the  transaction,  not  the  differ- 
ence between  the  actual  value  of  the  stock  at  the  time  of  purchase 
and  the  value  which  defendant  represented  it  to  have. 

6.  Sales,  §  419* — when  instruction  on  nonliahility  for  false 
representations  as  to  value  of  corporate  stock  is  erroneous.  In  an 
action  of  deceit  to  recover  damages  caused  by  false  representations 
of  value  in  the  sale  of  corporate  stock,  it  is  error  to  instruct  that 
if  the  jury  believe  from  the  evidence  that  if  at  the  time  the  plain- 
tiff purchased  the  stock  "there  were  facts  and  circumstances  pres- 
ent sufficient  to  put  the  plaintiff  upon  his  guard,  or  cast  a  sus- 
picion upon  the  correctness  of  the  representations  made  by  the 
defendant,  if  you  believe  from  the  evidence  that  any  such  repre- 
sentations were  made;  and  if  you  further  believe  from  the  evi- 
dence that  the  ^plaintiff  neglected  to  avail  himself  of  the  warning 
thus  given  and  to  make  proper  investigation  as  to  the  correctness 
of  such  representations,  then  he  cannot  recover  in  this  case." 

7.  Instructions,  |  126* — when  improper.  Instructions  abstract 
in  form  and  which  are  not  based  upon  any  evidence  in  the  case  are 
improper. 

8.  Appeal  Ain>  erbob,  I  519* — when  objection  to  admission  of 
impeaching  evidence  fU)t  considered  on  appeal.  An  objection  to  the 
admission  of  documentary  evidence  on  the  ground  that  it  permitted 
a  witness  to  be  impeached  in  matters  not  material  to  the  issues, 
will  not  be  considered  on  appeal  where  it  is  not  pointed  out  wherein 
the  evidence  tended  so  to  impeacb  the  witness. 

9.  Fraud,  S  134* — when  instruxition  on  necessity  of  knowledge 
of  falsity  of  representations  is  erroneous.  In  an  action  of  deceit 
to  recover  damages  alleged  to  have  been  caused  by  false  representa- 
tions, it  is  not  proper  to  instruct  that  no  recovery  can  be  had  unless 
defendant  made  false  represehtations  knowing  them  to  be  false. 

10.  Appeal  and  error,  §  480* — when  error  in  giving  erroneous 
instructiok  may  not  be  complained  of.    On  appeal,  error  alleged  to 
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have  been  committed  in  giving  in  an  instruction  one  principle 
of  law  rather  than  another  cannot  be  considered  where  no  instruc- 
tion embodying  the  principle  claimed  to  be  applicable  was  presented 
to  the  trial  court,  but  only  one  embodying  the  same  principle  as 
that  contained  in  the  instruction  complained  of. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chasles 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
June  27,  1917. 

Stansbury  &  Charles,  for  appellant. 

Atwood,  Pease  &  Loucks,  for  appellee. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court- 
Appellant,  who  was  the  plaintiff  below,  seeks  to  re- 
verse a  judgment  of  the  Circuit  Court  in  favor  of  the 
defendant.  The  parties  will  be  designated  as  plaintiff 
and  defendant.  The  former  brought  suit  against  the 
latter  for  damages  alleged  to  have  resulted  from  false 
representations  in  regard  to  the  value  of  stock  in  the 
Alabama,  Sumatra  &  Havana  Tobacco  Company,  here- 
inafter referred  to  as  the  company.  Evidence  offered 
on  behalf  of  the  plaintiff  tended  to  show  that  the  de- 
fendant, the  treasurer  and  a  director  of  the  company, 
induced  the  plaintiff  to  invest  $15,000  in  6,000  shares 
of  the  company's  stock  by  means  of  false  and  fraud- 
ulent representations  to  the  effect  that  it  was  worth 
$60,000.  The  first  2,000  shares  were  purchased  March 
17,  1911,  and  the  remaining  4,000  shares,  April  13, 
1911.  Evidence  tending  to  show  that  no  such  false 
representations  were  made  was  introduced  on  behalf 
of  the  defendant.  The  stock  turned  out  to  be  of  but 
slight  value,  and  many  of  the  alleged  representations 
upon  which  the  plaintiff  claimed  to  have  acted  were 
clearly  false.  The  following  instruction,  among  others, 
was  given  the  jury : 

▼oL  CCVII  t 
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^^  Before  yon  can  find  for  the  plaintiff,  you  must 
believe  from  all  the  evidence  that  the  assets  of  the  Ala- 
bama, Sumatra  &  Havana  Tobacco  Company,  over  and 
above  its  liabilities,  on  March  17,  1911,  were  not 
worth  $412,590,  and  that  the  stock  on  that  date  was 
not  worth  $2.50  per  share.'' 

It  is,  of  course,  necessary  in  an  action  of  deceit  to 
show  that  the  plaintiff  has  actually  been  damaged  as 
the  result  of  false  representations,  and,  consequently, 
it  would  tend  to  negative  the  existence  of  surii  dam- 
age if  it  were  shown  that  the  property  purchased  was, 
at  )the  time  it  was  bought,  actually  worth  the  amount 
paid  for  it.  We  think,  however,  that  such  a  fact  must 
be  considered  as  evidence  of  an  absence  of  damage 
rather  than  proof  of  it,  since  cases  readily  suggest 
themselves  where  the  purchaser  would  be  out  of  pocket 
as  the  necessary  result  of  his  purchase,  although  it 
might  at  the  moment  be  worth  the  exact  amount  paid. 
The  instruction  is,  therefore,  erroneous,  but  we  think 
it  is  also  bad  for  another  reason.  There  was  an  abun- 
dance of  proof  from  which  the  jury  could  have  found 
that  the  plaintiff  had  actually  suffered  a  loss  as  a 
direct  result  of  the  alleged  false  representations.  In 
such  circumstances,  it  was  not  incumbent  upon  him  to 
offer  evidence  as  to  the  value  of  the  stock  upon  the  day 
it  was  purchased.  The  instruction,  however,  clearly 
makes  it  appear  that  this  was  a  distinct  issue  pre- 
sented to  the  jury  upon  which  plaintiff  had  the  burden 
of  proof.  As  plaintiff  presented  evidence  of  a  total 
loss,  and  of  facts  from  which  it  could  be  inferred  that 
it  was  the  direct  and  necessary  result  of  the  purchase, 
proof  that  the  stock  was  actually  worth  the  amount 
paid  for  it  became  a  matter  of  defense.  In  addition 
to  this,  it  appears  that  the  greater  part  of  the  stock 
was  purchased  in  April,  and  consequently,  in  any  view 
of  the  case,  it  was  improper  to  instruct  the  jury  that 
the  plaintiflf  could  not  recover  unless  the  stock  was 
worth  less  than  $2.50  a  share  March  17th,  for  it  might 
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well  have  been  worth  that  amount  then,  and  nothing 
when  the  second  and  larger  instalment  was  pur- 
chased. There  was  evidence  tending  to  show  that  both 
purchases  were  made  in  reliance  upon  the  alleged  false 
representations  of  the  defendant.  On  the  other  hand, 
we  find  no  merit  in  plaintiff's  cantentioh  that  he  was 
entitled  to  recover  the  difference  between  the  value  of 
the  stock  at  the  time  it  was  purchased  and  the  value 
which  defendant  represented  it  as  having.  The  real 
question  in  such  a  case  is  as  to  how  much  the  plaintiff 
is  actually  out  of  pocket  by  reason  of  the  transaction. 
(See  Sigafus  v.  Porter,  179  U.  S.  116.) 

We  are  not  unmindful  of  the  fact  that  the  court,  over 
the  objection  of  plaintiff,  submitted  an  interrogatory 
to  the  jury  as  to  whether  the  stock  was  worth,  on 
March  17,  1911,  the  sum  of  $2.50  a  share,  and  that 
the  jury  answered  this  question  in  the  affirmative,  but, 
in  our  opinion,  as  indicated  above,  this  question  was 
submitted  to  the  jury  under  an  instruction  which  erro- 
neously placed  the  burden  of  proof  upon  the  plaintiff. 

The  jury  were  also  instructed  as  follows: 

**If  you  believe  from  the  evidence  that  at  the  time 
the  plaintiff,  George  R  Carr,  purchased  the  stock  of 
the  Alabama,  Sumatra  &  Havana  Tobacco  Company 
there  were  facts  and  circumstances  present  sufficient 
to  put  the  plaintiff  upon  his  guard,  or  cast  a  suspicion 
upon  the  correctness  of  the  representations  made  by 
the  defendant,  if  you  believe  from  the  evidence  that 
any  such  representations  were  made;  and  if  you 
further  believe  from  the  evidence  that  the  plaintiff 
neglected  to  avail  himself  of  the  warning  thus  given 
and  to  make  proper  investigation  as  to  the  correctness 
of  such  representations,  then  he  cannot  recover  in  this 
case. ' ' 

We  think  this  instruction  was  clearly  erroneous.  In 
Leonard  v.  Springer,  197  HI.  532,  our  Supreme  Court 
said: 

**The  rule  is,  that  a  party  guilty  of  fraudulent  con- 
duct, whereby  he  induces  another  to  act,  will  not  be 
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nllowed  to  impute  negligence  to  the  latter  as  against 
his  own  deliberate  fraud.  'Even  where  parties  are 
dealing  at  arm's  length,  if  one  of  them  makes  to  the 
other  a  positive  statement,  upon  which  the  other  acts 
(with  the  knowledge  of  the  party  making  such  state- 
ment) in  confidence  of  its  truth,  and  such  statement 
is  known  to  be  false  by  the  party  making  it,  such  con- 
duct is  fraudulent,  and  from  it  the  party  guilty  of 
fraud  can  take  no  benefit.'  Linington  v.  Strong,  107 
111.  295. 

*' Counsel  says  there  is  no  allegation  that  the  de- 
fendant ever  obtained  any  portion  of  plaintiff's  money, 
and  he  assumes  that  defendant  is  not,  therefore,  liable 
in  damages  to  plaintiff.  It  is  not  necessary,  in  an 
action  of  this  kind,  to  show  that  the  defendant  had 
any  interest  in  the  subject-matter  or  that  he  received 
any  benefit  therefrom." 

The  theory  upon  which  the  plaintiff  based  his  case 
was  that  defendant  was  guilty  of  a  deliberate  fraud, 
and  made  false  representations  to  the  plaintiff  in 
regard  to  facts  supposed  to  be  within  defendant's 
peculiar  knowledge,  which  induced  plaintiff  to  make 
the  investment  in  question.  We  think  it  is  not  enough 
that  there  might  have  been  something  to  **cast  a  sus- 
picion upon  the  correctness  of  the  representations  made 
by  the  defendant,"  since  there  might  have  been,  and 
apparently  were,  other  facts  and  circumstances  which 
would  lead  the  plaintiff  to  believe  that  defendant  was 
a  man'  of  integrity  and  standing.  The  instruction  *is 
otherwise  at  fault  in  form  and  substance,  but  it  is  not 
necessary  to  consider  it  further.  The  jury  were  also 
instructed  as  follows: 

**  You  are  instructed  that  where  means  of  knowledge 
are  at  hand  and  equally  available  both  to  the  buyer 
and  the  seller,  and  the  matters  and  things  about  which 
representations  are  made  are  equally  open  to  their 
inspection,  if  the  purchaser  does  not  avail  himself  of 
those  means  and  opportunities,  and  if  no  concealment 
is  made  or  attempted  to  be  made  by  the  seller,  the 
purchaser  cannot  later  be  heard  to  complain  that  he 
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was  drawn  into  the  transaction  by  the  vendor  ^s  mis- 
representations. 

"A  purchaser  is  not  justified  in  relying  upon  any 
representation  when  it  is  made  concerning  a  matter 
equally  within  the  means  of  knowledge  possessed  by 
both  parties.  If  he  has  reasonable  means  of  ascer- 
taining the  truth  of  the  statement,  he  is  bound  to  make 
use  of  his  opportunities  and  is  charged  with  any 
knowledge  that  he  would  have  obtained  if  he  made  use 
of  such  means.** 

These  instructions  are  abstract  in  form  and  can 
hardly  be  supported  in  view  of  the  fact  that  there  is  no 
evidence  from  which  the  jury  could  find  that  ** means 
of  knowledge  were  at  hand  and  equally  available  both 
to  the  buyer  and  seller,"  or  that  the  matters  in  ques- 
tion *'were  equally  within  the  means  of  knowledge 
possessed  by  both  parties." 

Plaintiff  also  contends  that  the  court  erred  in  ad- 
mitting in  evidence  thirty-three  letters  written  by  two 
of  his  witnesses.  The  objection  is  based  on  the  ground 
that  it  was  error  to  permit  a  witness  to  be  impeached 
in  regard  to  matters  not  material  to  the  issues,  but  as 
counsel  have  failed  to  point  out  wherein  the  letters  re- 
ceived in  evidence  tended  to  impeach  the  witness  in 
this  manner,  we  are  unable  to  pass  upon  the  point 
raised. 

For  the  plaintiff  it  is  also  contended  that  the  court 
erred  in  instructing  the  jury  that  no  recovery  could 
be  had  unless  the  defendant  made  false  representa- 
tions, knowing  them  to  be  false,  for  the  reason  that 
where  one  makes  false  representations  recklessly  and 
makes  them  as  representations  of  matters  of  which  he 
has  knowledge,  when,  in  fact,  he  has  not,  he  may  be  held 
liable  in  the  same  manner  as  though  he  had  known  the 
representations  to  be  false.  We  think  this  view  of 
the  law  is  sustained  by  the  language  of  the  opinion  in 
the  case  of  Miller  v.  John,  208  111.  173,  but  the  question 
of  whether  or  not  the  principle  stated  was  applicable 
to  the  present  case  is  not  properly  before  us,  since 
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it  was  not  presented  to  the  trial  court  in  any  instruc- 
tion,  and  plaintiff,  in  fact,  asked  the  court  to  instruct 
the  jury  upon  the  same  theory  as  that  embodied  in 
the  defendant's  instructions,  namely,  that  it  was  neces- 
sary for  him  to  prove  that  the  defendant  knew  that 
the  representations  were  false. 

For  the  errors  already  discussed,  the  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  r^nanded 
for  a  new  triaL 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois  ex  rel.  Alme  Paul 
Heineck,  Appellee^  t.  Melyllle  G.  Holding  et  aL, 
Appellants. 

Oen.  No.  22,021. 

1.  Civil  sEsviciE,  |  6^ — when  commission  m>ay  set  aside  exam- 
ination. Under  Hurd's  Revi  St  ch.  34,  sec  61,  subdiy.  23  (J.  ft  A. 
IT  2815),  the  Coak  County  Civil  Service  CommisBion  has  power  to 
Bet  aside  an  examination  which  in  its  opinion  had  been  irregularly, 
unfairly  or  improperly  conducted. 

2.  Civil  sebvicb,  §  6* — when  fraud  5y  commission  in  setting 
aside  examination  not  shown.  Evidence  held  not  to  support  a  con- 
tention that  the  Cook  County  Civil  Service  Commission  was  im- 
properly influenced  or  acted  fraudulently  or  dishonestly  in  setting 
aside  an  examination  on  the  ground  that  it  had  been  improperly 
and   unfairly  conducted. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  J.  H. 
FoBNOFF,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1915.    Reversed.    Opinion  filed  June  27,  1917. 

•Sm  nilnoia  Notes  Dls«at.  VoU.  ZI  to  XT,  tmA  CnalAttrv  QiMrtarlj, 
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Maclay  Hoyne,  for  appellants;  Ernst  Buehler, 
William  E.  Church,  Bobsbt  McMurdy  and  Carl  H. 
Zeiss,  of  counsel. 

Francis  X.  Busch,  for  appellee. 

Mb.  Pbesidinq  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

The  appellants  seek  the  reversal  of  a  judgment  en- 
tered in  the  Circuit  Court,  awarding  a  writ  of  manda- 
mus commanding  appellants,  as  Cook  County  Civil 
Service  Commissioners,  to  set  aside  an  order  entered 
by  them  September  3,  1912,  canceling  an  examination, 
held  December  7,  1911,  of  applicants  for  registration 
on  a  list  of  eligibles  for  appointment  as  attending 
physicians  at  the  Cook  County  Hospital,  and  directing 
them  to  certify  to  the  president  of  the  county  board 
a  list  of  names  created  as  a  result  of  that  examination. 
The  parties  will  hereafter  be  known  as  relator  and 
respondents. 

It  appears  that  by  order  of  the  county  board  the 
medical  staff  of  the  County  Hospital  comprises  twelve 
departments  including  sixty-seven  physicians,  all  ap- 
pointed by  the  president  of  the  board  for  periods  of 
six  years  from  a  list  of  eligibles  certified  to  him  by 
the  County  Civil  Service  Commission.  They  are  a 
part  of  the  classified  civil  service  within  the  meaning 
of  the  statute,  and  serve  without  compensation.  The 
statute,  in  effect,  provided  that  applicants  for  appoint- 
ment in  the  classified  service  should  be  subject  to  ex- 
amination which  should  be  public,  competitive,  and 
free  to  all  citizens  of  the  United  States,  with  specified 
limitations  as  to  residence,  age,  health,  habits,  and 
moral  character.  The  County  Civil  Service  Commis- 
sion was  empowered  to  control  all  examinations  and 
designate  a  suitable  number  of  persons  to  be  exam- 
iners who  should  conduct  the  examinations,  and  re- 
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port  thereof  to  the  Commission.  The  Commission  is 
required  to  prei)are  a  register  of  the  persons  whose 
general  average  standing  is  not  less  than  the  minimum 
fixed  by  the  rules  of  the  Commission,  and  who  are 
otherwise  eligible,  and  the  applicants  take  rank  upon 
the  register  in  the  order  of  their  relative  excellence  as 
determined  by  the  examination.  Subdivision  23  of  sec- 
tion 61  of  chapter  34  (J.  &  A.  ^  2815)  provides  that 
the  Commission  '*  shall  investigate  the  enforcement  of 
this  act  and  of  its  rules  and  the  action  of  examiners 
herein  provided  for,  with  power  to  administer  oaths 
and  secure  attendance  of  witnesses."  An  examination 
was  held  December  7,  1911,  by  a  committee  of  physi- 
cians appointed  by  the  Commission.  The  relator 
passed  the  examination  with  a  marking  of  75.5.  For 
the  relator  it  was  successfully  contended  that  upon  his 
being  notified  of  this  fact  he  became  entitled  to  have 
his  name  placed  upon  the  list  of  eligibles  and  was 
entitled,  in  turn,  to  appointment  by  the  county  board. 
Before  any  register  of  eligibles  was  actually  prepared 
or  posted  under  its  authority,  numerous  complaints 
were  made  by  some  members  of  the  medical  profession 
of  unfairness  in  the  methods  pursued  in  calling  and 
holding  the  examination,  and  in  the  marking  of  exam- 
ination papers.  The  commissioners  instituted  a  gen- 
eral investigation  and  appointed  a  committee  of  mem- 
bers of  the  medical  profession  of  Cook  county  for  the 
purpose,  particularly  of  advising  them  in  regard  to  the 
question  as  to  the  fairness  and  justice  of  the  exam- 
iners '  markings,  based  on  experience,  which,  under  the 
rules  governing  such  examinations,  carried  a  maxi- 
mum value  of  .4.  This  committee  reported  that  it  did 
not  think  that  the  Civil  Service  Commission  would  be 
justified  in  accepting  the  original  markings,  and,  upon 
receiving  this  report,  the  Commission,  at  a  meeting 
held  September  3,  1912,  passed  a  motion  in  which  it 
recited  that  it  had  considered  the  matter  of  accepting 
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and  posting  the  return  of  the  examiners  for  the  at- 
tending staff  of  Cook  County  Hospital,  and  the  com- 
plaints of  numerous  applicants  and  members  of  the 
medical  profession  by  letter  and  orally  concerning  the 
same,  and  that  it  found,  (1)  that  the  examination  was 
divided  in  such  a  manner  that  the  applicants  who  were 
entitled  to  take  more  than  one  of  the  thii-teen  separate 
tests  could  not  do  so  because  these  tests  were  held 
simultaneously  by  the  examiners;  (2)  that  some  of  the 
tests  were  held  for  alleged  places  which  do  not  and 
never  did  exist;  and  (3)  that  a  special  committee  of 
physicians  appointed  by  this  Commission  to  investi- 
gate the  experience  markings  in  this  examination  had 
found  after  careful  investigation  that  the  standard  of 
experience  prescribed  was  wantonly  departed  from  in 
numerous  cases  to  the  advantage  of  certain  applicants, 
and  that  the  committee  had  reported  that  they  did  not 
think  the  Civil  Service  Commission  would  be  justified 
in  accepting  the  original  markings.  The  Commission 
unanimously  ordered  that  the  report  of  the  examiners 
be  rejected  and  set  aside,  and  that  new  applications  be 
received. 

For  the  relator  it  is  contended,  among  other  things, 
that  the  commissioners  had  no  power  to  enter  this 
order,  and  that  in  doing  so  they  were  improperly  in- 
fluenced. The  power  of  the  commissioners  must,  of 
course,  be  determined  by  the  terms  of  the  statute,  and 
we  find  that  while  commissioners  are  authorized  to 
appoint  examiners,  the  statute  expressly  directs  that 
the  commissioners  shall  control  all  the  examinations, 
and  later  provides  that  they  shall  investigate  the  ac- 
tion of  the  examiners.  The  purpose  of  these  provis- 
ions is  clear!  The  provisions  of  the  statute  were  in- 
tended to  create  conditions  under  which  appointment 
to  positions  in  the  county  service  should  be  on  the 
basis  of  merit.  To  this  end  a  commission  is  created, 
charged  with  the  duty  of  faithfully  carrying  out  the 
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provisions  of  the  statute,  and  in  this  work  it  is  em- 
powered to  secure  the  assistance  of  examiners,  but  in 
that  connection  the  statute  makes  it  very  plain  that 
it  shall  retain  the  duty  of  controlling  the  examina- 
tions and  investigating  the  action  of  the  examuiers 
whom  they  appoint.  To  say  that  it  has  these  powers 
and  duties  and  no  power  to  set  aside  an  examination, 
which  in  its  opinion  had  been  irregularly  or  improp- 
erly conducted,  would  be  a  distinct  contradiction  in 
t^rms.  The  legislators  might,  it  is  true,  provide  that 
the  action  of  the  examiners  should  not  be  subject  to 
control  or  investigation,  but  they  have  not  chosen  to 
do  so.  We  are  of  the  opinion  that  it  necessarily  fol- 
lows that  when  an  investigation  of  the  action  of  the 
examiners  discloses  facts  which,  in  the  opinion  of  the 
commissioners,  convince  them  that  an  examination  has 
been  unfairly  or  improperly  conducted,  it  is  not  only 
within  -their  power,  but  it  is  their  duty,  under  the  stat- 
ute, to  set  that  examination  aside.  It  may  be  argued 
that  such  a  power  invites  abuse,  but  to  this  it  may  be 
answered  that  the  power  seems  clearly  and  unmistak- 
ably given  by  the  statute,  and,  moreover,  it  would  seem 
that  it  is  impossible  to  create  a  system  for  the  appoint- 
ment of  public  officials  and  employees,  whose  fair  oper- 
ation will  not  depend  to  some  extent  upon  the  fidelity 
of  the  commissioners  appointed  to  supervise  its  work- 
ings. 

In  the  present  instance  it  is  contended  that  the 
commissioners  were  improperly  influenced  and  acted 
fraudulently  .and  dishonestly.  Upon  the  assumption 
that  the  trial  court  in  this  proceeding  had  power  to 
pass  upon  that  question,  we  have  diligently  examined 
the  record  and  are  of  the  opinion  that  the  evidence 
fails  to  sustain  the  relator's  contention.  It  is  true 
that  there  is  evidence  which  tends  to  show  that  the 
commissioners  appointed  an  investigating  committee 
for  the  purpose  of  getting  a  report  that  would  give 
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them  a  definite  reason  for  annulling  the  examination^ 
bnt  there  is  no  evidence  which  tends  in  any  way  to 
show  that  the  committee  appointed  to  make  the  in- 
vestigatioli  was  improperly  selected  or  that  it  did  not 
act  honestly  in  the  matter.  The  entire  evidence,  in- 
cluding that  relied  upon  by  the  relator,  leads  to  the 
logical  conclusion  that  the  commissioners'  own  in- 
vestigation had  convinced  them  that  the  examination 
had  been  improperly  and  unfairly  conducted,  and  that 
they  appointed  a  committee  of  high-minded  and  dis- 
interested physicians  to  make  an  independent  investi- 
gation, in  the  confident  belief  that  they  would  arrive 
at  the  same  conclusion. 

As  we  are  of  the  opinion  that, it  was  within  the 
power  of  the  Commission  to  set  aside  the  examination 
of  December  7,  1911,  and  that  as  there  is  no  evidence 
to  sustain  the  contention  that  the  Commission  was 
improperly  influenced  or  acted  fraudulently  or  dis- 
honestly, there  is  no  ground  upon  which  the  action  of 
the  trial  court  in  awarding  a  writ  of  mandamus  can 
be  sustained.  The  judgment  of  the  Circuit  Court  is 
reversed. 

Reversed. 
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John  Krfehbauiii,  Appellee,  t.  Chicago  City  Railway 
Company  and  Chieago  Railways  Company.  Chi- 
cago City  Railway  Company,  Appellant. 

Gen.  No.  22,024.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNLET,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  June  27, 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  John  Krichbaum,  plaintiff,  against  the 
Chicago  City  Railway  Company  and  Chicago  Rail- 
ways Company,  defendants,  to  recover  for  personal 
injuries.  On  motion  of  plaintiff  the  action  was  dis- 
continued as  to  the  latter  defendant  prior  to  the  trial. 
From  a  judgment  for  plaintiff  for  $9,750,  defendant 
Chicago  City  Railway  Company  appeals. 

The  following  instruction  was  given  at  the  request 
of  plaintiff: 

*'The  court  instructs  the  jury  that  if  you  find  for 
the  plaintiff  you  will  be  required  to  determine  the 
amount  of  the  plaintiff's  damages.  To  determine 
the  amount  of  damages  the  plaintiff  is  entitled  to  re- 
cover in  this  case,  if  any,  the  jury  have  the  right  to  and 
they  should  take  into  consideration  all  the  facts  and 
circumstances  touching  the  plaintiff's  physical  injuries, 
if  any,  proximately  resulting  from  the  accident  in  ques- 
tion, so  far  as  such  injuries  are  proven  by  the  evi- 
dence ;  his  pain  and  suffering  and  disability,^  if  any,  re- 
sulting from  such  injuries,  and  such  future  pain  and 
suffering  and  disability,  if  any,  as  the  jury  may  be- 
lieve from  the  evidence  he  will  sustain  by  reason  of 
such  injuries :  his  loss  of  earnings,  if  any,  proximately 
resulting-  from  the  said  injuries,  and  such  sums  of 
money,  if  any,  as  he  has  necessarily  expended  or  be- 
come liable  for  in  and  about  endeavoring  to  be  cured 
of  said  physical  injuries,  if  any,  but  not  more  than 
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the  usual,  reasonable  and  customary  price  therefor; 
and  the  jury  may  find  a  verdict  in  favor  of  the  plaintiff 
for  such  sum  as  in  the  judgment  of  the  jury  under  the 
evidence  and  instructions  of  the  court  in  this  case  will 
be  a  fair  compensation  for  the  damages  the  plaintiff 
has  sustained  or  will  sustain,  if  any,  and  the  pain 
and  suffering  the  plaintiff  has  sustained  or  will  sus- 
tain, if  any,  as  the  direct  and  proximate  result  of  the 
injuries,  if  any,  the  plaintiff  received  in  the  accident 
in  question  so  far  as  such  damages  are  claimed  and 
proven  on  the  trial  to  be  the  proximate  result  of  the 
accident  complained  of;  and  the  jury  are  instructed 
that  it  is  not  necessary  for  any  witness  to  express  an 
opinion  as  to  the  amount  of  such  damages." 

Franklin  B.  Hussby,  and  Charles  LeEoy  Brown, 
for  appellant ;  John  E.  Guilliams,  of  counsel. 

Daniel  L.  Madden,  for  appellee. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deeision. 

1.  Cabbiers,  I  476* — when  evidence  shotDs  negligence  of  carrier 
and  lack  of  negligence  by  passenger  hoarding  car.  In  an  action 
to  recover  for  personal  injuries  received  in  boarding  a  street  car, 
evidence  held  sufficient  to  support  a  finding  th&t  defendant  was 
quietly  of  negligence  and  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence. 

2.  Pleadiko,  i  9* — when  reference  to  '^defendants**  in  declara- 
tion i9  immaterial.  Where,  prior  to  the  trial  of  an  action  against 
two  defendants,  an  order  is  entered  discontinuing  as  to  one  of 
them,  it  is  immaterial  that  the  declaration  contains  references  to 
the  "defendants,"  as  such  allegations  necessarily  refer  to  the  re- 
maining defendant. 

3.  Plkamng,  I  356* — what  i$  effect  of  order  permitting  uHth- 
drawal  of  special  plea.  The  entry,  on  the  motion  of  a  defendant, 
of  an  order  permitting  it  to  withdraw  a  special  plea  constitutes 
an  abandonment  of  the  defense  set  up  in  such  plea  and  an  admis- 
sion of  the  matter  denied  therein. 


•See  nilnoto  Notes  IHirest,  Vols.  XI  to  XT,  mad  CvmnlfttlTO  Qvftrtorly. 
topic  and  ooetloii  nvmbor. 
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4.  PtEAoiKO,  t  355* — what  constituteg  witMrawal  of  plea. 
Where  leave  ia  asked  and  given  to  withdraw  a  plea,  the  with- 
drawal is  thereby  effected  though  the  plea  continues  to  be  a  part 
of  the  files  in  the  cause. 

6.  Pleading,  |  354* — when  defendant  estopped  from  relying  on 
defense  in  plea  assumed  to  he  withdrawn,  A  defendant  which  asks 
and  obtains  leave  to  withdraw  a  special  plea,  and  proceeds  to  trial 
on  the  assumption  that  the  plea  was  withdrawn,  is  estopped  from 
thereafter  relying  upon  that  defense. 

6.  Damages,  S  207* — when  instruction  an  manner  of  determin- 
ing is  not  erroneous.  In  an  action  to  recover  for  personal  injuries, 
an  instruction  in  the  usual  form  as  to  the  manner  of  determining 
the  amount  of  plaintiff's  damages,  held  not  open  to  objection. 

7.  Instbuctions,  (  20* — what  is  proper  cautionary  instruction. 
In  an  action  to  recover  for  personal  injuries  in  which  numerous 
instruct^ns,  some  complicated  and  involved,  had  been  given  for 
defendant  as  to  the  law  and  facts  necessary  to  be  found  to  entitle 
plaintiff  to  recover,  it  is  proper  for  the  court  to  point  out  to  the 
jury  that  the  court  did  not  intend  to  state  an  opinion  as  to  what 
the  facts  were  and  to  remind  them  that  they  were  judges  of  the 
facts. 


John  Hemwall  Automobile  Company,  Defendant  in 
Error,  t.  Harold  J.  Derby  and  Frank  J.  Derby, 
Plaintiffs  in  Error. 

Gen.  No.  22,078.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wdxs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  June  27,  1917. 

Statement  of  the  Case. 

Action  by  John  Hemwall  Automobile  Company,  a 
corporation,  plaintiif,  against  Harold  J.  Derby  and 
Frank  J.  Derby,  defendants,  to  recover  on  a  promis- 

«8«e  nilnols  NotM  Dlveat.  Vols.  XI  to  XV,  mad  ComnlaUTe  Qiuutcrir, 
topic  and  tcetioii  number. 
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sory  note.  To  reverse  a  judgment  for  plaintiff  for 
$277.80  entered  on  the  verdict  of  a  jury,  plaintiffs  pros- 
ecute this  writ  of  error. 

Robert  Branabd,  Jr.,  for  plaintiffs  in  error. 

Wentworth,  Cavender  &  Kaiser,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  eourt. 

Abstract  of  the  Decision. 

1.  Sales,  §  283* — when  existence  of  warranty  U  question  for 
jury.  In  an  action  to  recover  on  a  promissory  note  where  one  of 
the  defenses  is  the  breach  of  an  alleged  warranty  in  the  sale  of  an 
automobile,  the  question  whether  such  warranty  was  made  is  for 
the  Jury. 

2.  Sales,  |  328* — when  fraud  hy  agent  of  seller  is  question  for 
jury.  In  an  action  to  recover  on  a  promissory  note  given  for  an 
anUHnobile,  where  a  defense  set  up  is  false  and  fraudulent  repre- 
sentations by  an  agent  of  plaintiff,  the  questions  whether  such 
representations  were  made  by  one  who  was  plaintiff's  agent  and 
were  acted  upon  by  defendants  to  their  injury  are  for  the  Jury. 

3.  Appeal  akd  ebbob,  §  1410* — when  verdict  is  not  against  man- 
ifest weight  of  evidence.  In  an  action  to  recover  on  a  promissory 
note  given  for  an  automobile,  evidence  held  not  to  show  that  the 
verdict  was  contrary  to  the  manifest  weight  of  the  evidence. 

4.  Salbb,.  I  330* — when  instructions  on  burden  of  proof  not  erro- 
neous. In  an  action  to  recover  on  a  promissory  note  given  for  an 
automobile,  instructions  on  the  question  of  the  burden  of  proof 
held  not  erroneous. 

5.  Sales,  §  330* — when  instructions  on  warranties  are  not 
erroneous.  In  an  action  to  recover  on  a  promissory  note  in  which 
one  defense  is  the  breach  of  a  warranty  made  by  one  alleged  to 
have  been  plaintiff's  agent,  an  objection  that  the  instructions  in 
regard  to  warranties  referred  to  warranties  by  the  plaintiff  instead 
of  warranties  by  the  agent  is  not  well  taken  where  the  court  made 
it  sufficiently  clear  that  the  act  of  an  authorized  agent  within  the 
scope  of  his  authority  is  the  act  of  his  principal. 

•See  minoli  N«tM  Dtmt,  Volt.  XI  to  XV,  and  Camuiative  Qwuterlj.  Mino 
topic  Mid  Mctloii  Biimbor. 


48  Appellate  Courts  op  Illinois. 


Link  y.  Skeeles,  207  111.  App.  48. 


Henry  J.  Link,  Defendant  In  Error,  y.  Harry  Skeeles, 
trading  as  Skeeles  Brothers,  Plaintiff  in  Error. 

Oen.  No.  22,096.    (Not  to  be  reported  in  full.) 

ETrror  to  the  Municipal  Court  of  Chicago;  the.  Hon.  Chables  N. 
GooDNOw,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  AfDrmed.  Opinion  filed  June  27,  1917. 
Rehearing  denied  July  17,  1917. 

Statement  of  the  Case. 

Action  by  Henry  J.  Link,  plaintiflf,  against  Harry 
Skeeles,  trading  as  Skeeles  Brothers,  defendant,  to  Re- 
cover for  personal  injuries.  To  reverse  a  judgment  for 
plaintiff  for  $500,  defendant  prosecutes  this  writ  of 
error. 

Habris  F.  Williams,  for  plaintiff  in  error ;  W.  Scott 
HoDOEs  and  Geobge  F.  Oi^t,  of  counsel. 

GuEEiN  &  Babbett,  for  defendant  in  error. 

Mb.  Pbesidinq  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the   Deeision. 

1.  AuTOMOBUJs  AND  OARAGES,  {  2* — whett  pedeitHo/n  ha9  right  of 
action  against  chauffeur  violating  ordinance.  A  pedestrian  injured 
through  the  act  of  a  chauffeur  in  passing  to  the  left  of  a  street  car 
in  violation  of  a  city  ordinance  has  a  right  to  maintain  a  civil 
action  for  the  injuries  inflicted. 

2.  Automobiles  and  garages,  {  2* — when  conduct  of  chauffeur 
need  not  he  ahoton  to  he  wanton  and  wilful.  To  recover  for  injuries 
received  by  the  act  of  a  chauffeur  in  wilfully  violating  an  ordinance 
prohibiting  passing  on  the  left  of  a  street  car,  it  is  not  necessary 
to  show  that  defendant's  conduct  amounted  to  wanton  and  wil- 
ful misconduct. 


•See  nilnols  Notes  Dtireet,  Vols.  XI  lo  XV,  Mid  CoinvteUv*  Qnaticrly, 
toiMe  and  McUon  namber. 
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3.  Automobile  and  oiiBAGESi  i  2* — when  plaintiff  not  guilty  of 
ctmtributory  negligence.  In  an  action  to  recover  for  personal  in- 
juries to  one  struck  by  an  automobile,  evidence  held  not  to  show 
that  plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law. 

4.  AiTTOMOBiLEs  AND  GABAOES,  {  3* — What  evidence  properly  ex- 
cluded in  action  for  personal  injuries.  In  an  action  to  recover  for 
injuries  to  one  struck  by  an  automobile,  it  is  not  error  to  exclude 
evidence  that  the  automobile  was  part  of  a  funeral  procession. 

5.  Automobiles  and  garages,  |  2* — when  existence  of  obstruction 
on  right  side  of  street  car  is  immaterial.  In  an  action  to  recover 
for  injuries  to  one  struck  by  an  automobile  which  was  passing  on 
the  left  of  a  street  car  in  violation  of  a  city  ordinance,  it  is  not 
material,  on  the  question  of  defendant's  liability,  that  there  was  an 
obstruction  of  the  street  on  the  right  side  of  the  car  at  that  point, 
where  there  was  no  evidence  that  the  street  was  obstructed  at 
other  points. 

6.  Municipal  Court  of  Chicago,  $  28* — when  Appellate  Court 
may  consider  only  objections  to  oral  instructions  made  in  accord- 
ance with  rules  of.  Where,  on  appeal,  there  is  certified  to  the  Ap- 
pellate Court  a  rule  of  the  Municipal  Court  of  Chicago  that:  "Ob- 
jections to  the  giving  or  refusing  of  oral  instructions  to  the  jury 
must  be  specific,  and  must  be  made  immediately  upon  the  conclu- 
sion of  the  charge,  and  before  the  Jury  retire,"  the  only  objections 
to  oral  instructions  which  the  Appellate .  Court  can  consider  are 
those  made  in  conformity  with  that  rule. 

7.  Automobiles  and  garages,  §  3* — when  instruction  in  language 
of  ordinance  prohibiting  parsing  to  left  of  street  car  is  sufficient. 
In  an  action  to  recover  for  personal  injuries  to  one  struck  by  an 
automobile  which  was  passing  to  the  left  of  a  street  car  in  viola- 
tion of  a  city  ordinance,  an  instruction  properly  and  plainly  stat- 
ing; the  substance  of  the  ordinance  held  sufficient. 

8.  Automobiles  and  garages,  |  3* — when  instruction  on  speed  of 
car  in  dty  constituting  prima  facie  evidence  of  negligence  is"  cor- 
rect. In  an  action  to  recover  for  personal  injuries  to  one  struck 
by  an  automobile  which  was  passing  to  the  left  of  a  street  car 
in  violation  of  a  city  ordinance,  it  is  not  error  to  instruct  that  the 
operation  of  a  car  at  a  speed  of  over  ten  miles  an  hour  on  public 
highways  in  closely  built-up  porticms  of  a  city  is  prima  facie  evi- 
dence of  negligence,  especially  where  the  court  adds  that  the  fact 
that  the  law  was  violated  is  not  evidence,  in  itself,  of  negligence. 

9.  Appeal  and  error,  f  1544* — when  instructions  on  wanton  and 
vjilful  misconduct  not  reversibly  erroneous.  In  an  action  to  recover 
for  personal  injuries  to  one  struck  by  an  automobile  which  was 

•«€•  nilnoU  Notes  DIvm*.  YoIs.  XI  to  XV,  and  ComiiUitfTe  Qnarteriy, 
iople  MMl  aoction  number. 
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passing  to  the  left  of  a  street  car  In  violation  of  a  city  ordinance, 
Instructions  as  to  wanton  and  wilful  misconduct  held  not  reversible 
error. 


City  of  Cliieago,  Defendant  in  Error,  t.  Edward  Walsh, 

Plaintiff  in  Error. 

Gen.  No.  22,146.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fbt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Affirmed.  Opinion  filed  June  27,  1917. 
Rehearing  denied  July  13,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff,  against 
Edward  Walsh,  defendant,  for  violation  of  Chicago 
Code  of  1911,  sec.  982.  To  reverse  a  judgment  against 
him  for  a  penalty,  defendant  prosecutes  this  writ  of 
error. 

Henry  M.  Sbligman,  for  plaintiff  in  error. 

Habby  B.  Miller,  for  defendant  in  error. 

Mb.  Presiding  Justice  Qoodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelslon. 

1.  Evidence — iDh<U  judicially  noticed.  The  court  will  take  Judi- 
cial notice,  as  a  fact  of  common  knowledge,  that  the  automatic 
telephone  Is  one  conducted  without  the  assistance  of  an  operator, 
and  that  conversation  over  such  a  line  cannot,  by  accident  or  other- 
wise, be  heard  over  any  other  line  in  the  system. 
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2.  Municipal  corporations,  |  864* — when  evidence  sufficient  to 
sustain  conviction  for  violation  of  gambling  ordinance.  On  a  prose- 
cution for  violation  of  the  Chicago  Code  of  1911,  sec.  982,  in  refer- 
ence to  gambling,  evidence  held  to  support  a  Judgment  against  de- 
fendant. 

3.  Municipal  Court  of  Chicago,  f  14* — what  judicially  noticed 
by.  The  Municipal  Court  of  Chicago  takes  Judicial  notice  of  the 
ordinances  of  the  City  of  Chicago. 

4.  Municipal  Court  of  Chicago,  S  28* — when  ordinance  must 
he  certified.  The  trial  Judge,  in  an  action  in  the  Municipal  Court 
of  Chicago,  is  required,  upon  the  request  of  the  party  appealing, 
to  certify  the  ordinance  or  ordinances  material  to  the  issues. 

5.  Municipal  Court  of  Chicago,  S  29* — when  presumed  that 
complaint  donformed  to  ordinance.  On  an  appeal  by  defendant  from 
a  Judgment  of  the  Municipal  Court  of  Chicago,  where  the  ordinance 
material  to  the  issue  is  not  certified  by  the  trial  court,  every  pre- 
sumption that  the  complaint  thereunder  conformed  to  the  ordinance 
will  be  indulged  in  favor  of  the  Judgment 


National  Printing  &  Engraving  Company  (a  corpora- 
tion),  Winterbnrn  Print  Branchy  Defendant  in 
Error,  t.  Samnel  L.  Winternitz,  trading  as  Tlie 
Waterdrome  Company,  Plaintiff  in  Error. 

Oen.  No.  22,156.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caverlt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Afllrmed.    Opinion  filed  June  27,  1917. 

'  Statement  of  the  Case. 

Action  by  the  National  Printing  &  Engraving  Com- 
pany (a  corporation),  Winterbnrn  Print  Branch,  plain- 
tiff, against  Samuel  L.  Wintemitz,  trading  as  The 
Waterdrome  Company,  defendant,  for  the  purchase 
price  of  goods.  To  reverse  a  judgment  for  plaintiff 
for  $217.40,  defendant  prosecutes  this  writ  of  error. 

•8m  nilBoU  NotM  Dlff«sl,  Vols.  XI  to  XT.  and  CimiiilAtive  QnarteriTT 
tople  and  net  low  noiBber. 
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Lambert  v.  Loomls,  207  111.  App.  52. 


William  Fbiedman,  for  plaintiff  in  error. 

P.  F.  Murray,  for  defendant  in  error. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court.  * 


Abstract  of  the  Decision. 

1.  CoBPOBATioNS,  f  516* — When  evidence  shows  business  not  in- 
corporated. In  an  action  to  recover  the  purchase  price  of  goods, 
evidence  held  to  show  that  defendant  was  owner  of  the  business 
by  which  the  goods  were  purchased,  that  he  was  doing  business 
under  such  name  and  that  the  business  was  not  incorporated. 

2.  Municipal  Court  of  Chicago,  S  30* — when  granting  of  leave 
to  amend  statement  of  claim  is  not  ground  for  reversal.  The  fact 
that  though  leave  was  given  to  amend  the  statement  of  claim  in  a 
case  of  the  fourth  class  in  the  Municipal  Court  of  Chicago,  which 
named  several  defendants  who  were  not  served  with  process,  no 
amendment  was  actually  made,  is  not  ground  for  reversal. 

3.  Appeal  and  erbob,  f  471* — when  objection  to  statement 
elicited  on  cross-examination  may  not  be  raised.  One  who  elicits 
a  statement  from  a  witness  on  cross-examination  and  does  not 
object  thereto  cannot  raise  the  objection  on  appeaL 


Eugenie  Lambert,  trading  as  Madame  Eugenie,  Defend- 
ant in  Error,  v.  Mrs.  L.  M.  Loomis,  Plaintiff  in 
Error. 

Gen.  No.  22,168.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt- 
NET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed  June 
27.  1917. 

•8«e  IlllnolB  Note*  Digest,  Vols.  XI  to  XV,  and  CvmiilstiT*  Qoartorly.  imm 
topic  and  •ectlon  number. 
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Statement  of  the  Case. 

Action  by  Eugenie  Lambert,  trading  as  Madame 
Eugenie,  plaintiff,  against  Mrs.  L.  M.  Loomis,  defend- 
ant, to  recover  for  goods  sold.  To  reverse  a  judg- 
ment for  plaintiflf  for  $63.50,  defendant  prosecutes  this 
writ  of  error. 

Edmund  D.  Carter,  for  plaintiff  in  error. 

James  W.  Mraz,  for  defendant  in  error. 

Mr.  PnEsroiNG  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract   of  the  Decision. 

Saixs,  i  329* — iohen  evidence  insufficient  to  support  verdict.  In 
an  action  to  recover  for  goods  sold,  evidence  Tield  insufficient  to  sup- 
port a  verdict  for  plaintiff. 


Arbenz  Car  Company,  Defendant  in  Error,  t.  Edirard 

J.  Ader,  Plaintiff  in  Error. 

Gen.  No.  22,179.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  N. 
GooDNow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  June  27,  1917. 

Statement  of  the  Case. 

Action  by  tbe  Arbenz  Car  Company,  a  corporation, 
plaintiff,  against  Edward  J.  Ader,  defendant,  to  re- 
cover on  a  promissory  note.    To  reverse  a  judgment 

miBsis  NolM  IHCMt,  VoU.  XI  to  XV.  ABd  CaiiiiiUi*lT«  <|iiart«rl7. 


54  Appellate  Coubts  of  Illinois. 

Reuter  y/Dolph,  207  IlL  App.  64. 

tot  plaintiff  for  $481.50,  defendant  prosecutes  this  writ 
of  error. 

William  Fbiedman,  for  plaintiff  in  error. 

Fbanklin  N.  Wood,  for  defendant  in  error. 

Mb.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

PuNCiPAL  AND  AGENT,  S  lOZ^-^-ivhen  evidence  9li0W9  notice  to 
third  person  of  lack  of  authority  of  agent  to  make  settlement  In 
an  action  to  recover  on  a  promissory  note,  as  a  defense  to  which 
was  set  up  a  settlement  with  plaintiff's  agent,  evidence  held  suffi- 
cient to  show  that  defendant  had  notice  that  the  a^ent  had  no 
authority  to  make  the  settlement 


Budolpli  Renter,  Plaintiff  In  Error,  y.  Fred  A.  Bolph 
et  al.    Fred  A.  Dolph,  Defendant  In  Error. 

Oen.  No.  22,187. 

Altebation  of  IN8TBUMSNT8,  |  16* — tohat  con$titute9  m4iterial 
aUeration  of  note  releasing  guarantor.  The  addition  to  a  note^ 
originally  payable  in  ninety  days,  of  a  power  of  attorney  permit- 
ting a  Judgment  to  be  confessed  on  the  note  at  any  time,  before 
or  after  maturity,  is  a  material  alteration  which  releases  one  who, 
before  the  addition  of  the  power,  had  indorsed  upon  the  note  a 
guarantee  of  its  payment 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  June  27,  1917. 

Worth  Allen,  for  plaintiff  in  error. 

•Bm  UllBol*  N«tM  DlffMt,  Vols.  XI  to  XV.  mad  Cvm«bittv«  Qnartorlj. 
toi^  Mid  M«ti«ii  iiiimber. 
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DoLPH,  Oallaoheb  &  O'Connor,  for  defendant  in 
error;  F,  L.  Salisbuby,  of  counsel. 

Mb.  Pbbsiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Plaintiff  in  error,  who  was  the  plaintiff  below,  seeks 
to  reverse  a  judgment  in  favor  of  the  defendant  in 
error,  who  was  one  of  the  defendants.  The  parties 
will  hereafter  be  referred  to  as  plaintiff  and  defend- 
ant. The  record  discloses  that  one  Bussell  made  a 
promissory  note,  payable  to  himself,  for  $500,  which 
he  indorsed  in  blank,  and  upon  the  back  of  which  de- 
fendant placed  the  following  guaranty:  **For  value 
I  guarantee  the  within  note.  Fred  A.  Dolph.'*  After 
the  delivery  of  this  note  to  the  plaintiff,  there  was 
attached  to  it  a  power  of  attorney  executed  by  the 
maker  giving  authority  to  confess  judgment  at  any 
time  in  favor  of  the  holder  of  the  note  for  the  amount 
due,  together  with  $20  attorney's  fees.  Upon  this 
statement  of  facts  the  court  entered  judgment  in  favor 
of  the  defendant  guarantor. 

For  the  plaintiff  in  error  it  is  contended  that  the 
power  of  attorney  was  not  strictly  a  part  of  the  note, 
and  did  not  purport  to  be  a  part  of  it ;  that  it  merely 
^ave  the  owner  added  security,  and  did  not  in  any  way 
affect  the  guarantor.  A  material  alteration  in  a  note 
discharges  a  guarantor,  and  section  124  of  our  Nego- 
tiable Instruments  Act  ( J.  &  A.  ][  7764)  declares  that 
any  alteration  which  changes  the  date,  the  sum  pay- 
able, or  the  time  or  place  of  payment,  or  which  al- 
ters the  effect  of  the  instrument  in  any  respect,  is 
a  material  alteration.  Upon  a  careful  consideration 
of  the  question  presented,  we  are  constrained  to  hold 
that  the  addition  of  the  power  of  attorney  did  ma- 
terially alter  the  effect  of  the  instrument,  which  by 
its  terms  was  originally  payable  ift  ninety  days,  and 
upon  which  no  action  could  be  brought  by  the  holder 
until  the  expiration  of  that  time.    The  power  of  at- 
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torney  permitted  a  judgment  to  be  confessed  upon  the 
note  at  any  time,  before  or  after  maturity.  ^In  addi- 
tion to  this,  the  definite  date  of  payment  in  an  ordinary 
note  gives  the  maker,  for  the  time  being,  security  from 
any  demand  by  the  holder,  and  allows  him  time  within 
which  to  arrange  his  affairs  in  such  a  way  as  to  meet 
the  note  when  due.  The  maker  of  a  judgment  note 
obviously  enjoys  no  such  security.  It  might  very  well 
be  that  one  would  be  willing  to  guarantee  the  payment 
of  a  demand  due  at  a  definite  time  in  the  future,  where 
the  maker  was  secured  from  any  harassment  in  the 
meantime,  but  would  be  very  reluctant  to  guarantee  an 
obligation  which  empowered  the  holder  to  embarass 
the  maker  with  threats  of  judgment  prior  to  the  matur- 
ity of  the  obligation.  It  is  for  the  guarantor  and  not 
for  the  courts  to  say  what  sort  of  an  obligation  he  is 
willing  to  guarantee,  and  it  is  idle  for  them  to  specu- 
late upon  the  question  as  to  which  sort  of  an  obligation 
would  subject  him  to  the  greater  risk.  If  an  obliga- 
tion is  materially  altered,  it  is  a  perfect  defense,  since 
it  is  no  longer  the  obligation  which  he  guaranteed. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Etta  D.  Tan  Tllssingen^  Appellee,  t.  Charles  L.  Rigby 

et  al.9  Appellants. 

Oen.  No.  21,958.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  June  27, 
1917. 


Statement  of  the  Case. 

Bill  for  an  accounting  by  Etta  D.  Van  Vlissingen, 
complainant,  against  Charles  L.  Rigby,  William  C. 
Rigby,  F.  H.  Gansbergen  and  James  H.  Van  Vlissin- 
gen, defendants.  From  a  decree  entered  after  an  ac- 
count stated  on  a  basis  of  accounting  fixed  by  a  decree 
approving  the  report  of  a  master,  defendants,  except 
defendant  Van  Vlissingen,  appeal. 

MnjLEB,  GoRHAM  &  Wales,  f or  appellants. 

Bentlby,  Burling  &  Swan,  for  appellee. 

Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  f  1414* — when  findings  hcLsed  on  conflicting 
evidence  not  disturbed.  On  a  bill  for  an  accounting,  where  the 
evidence  of  the  only  two  witnesses  testifying  is  in  direct  conflict 
on  the  material  points  in  controversy  and  it  cannot  be  said  that  the 
findings  are  against  the  manifest  weight  of  the  evidence,  the  de- 
cree will  not  be  disturbed  on  appeal.  ^ 

2.  Appeal  akd  error,  $  1488* — when  error  in  admission  of  evi- 
dence is  harmless.  Error  in  admitting  evidence  is  harmless  where 
there  is  sufficient  competent  evidence  in  the  record. 

•Bee  DlbMils  Notes  IMsett,  Vols.  XI  to  XV,  and  CumiilatlTo  Quarterly,  same 
ft«ple  and  sect  loo  niunber. 
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Chicago,  Indiana  &  Soathern  Ballroad  Company, 
Defendant  in  Error,  t.  D.  E.  McMillan  &  Brother 
Coal  Company,  PlaintifT  In  Error. 

Oen.  No.  23,086.^ 

1.  Cabbubs — tohen  consignee  liable  for  freight  chargei.  The 
consignee's  liability  to  pay  freight  arises,  in  the  absence  of  express 
agreement,  where  he  has  accepted  the  goods  knowing  that  the 
charges  are  unpaid  and  that  the  carrier  looks  to  him. 

2.  Cabribbs — when  consignee  not  liable  for  freight  charges. 
Where  a  consignee  of  goods  transported  by  a  common  carrier  re^ 
consigns  the  shipment  and  notifies  the  carrier  to  deliver  the  goods 
and  collect  freight  charges  from  the  one  to  whom  the  goods  are 
jdelivered,  the  carrier  so  delivering  the  goods  and  failing  to  collect 
the  freight  charges  cannot  recover  them  from  such  consignee. 

3.  Cabbiebs — tohen  original  reconsignee  is  not  liable  for  freight* 
charges.  The  original  reconsignee  of  freight  issued  an  order  to 
the  carrier  requesting  it  to  consign  them  to  a  third  person,  such 
order  stating:  "your  charges  follow  *  *  *.  Please  show  us 
as  consignors,"  and  attached  thereto  was  the  original  order  of  re- 
consignment  in  which  it  was  said:  "Charges  follow,  guaranteed." 
The  carrier  failed  to  collect  the  charges  from  the  third  person. 
Held  that  the  original  reconsignee  did  not,  by  reconsigning  the 
shipment,  become  liable  for  the  charges.' 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthub  J. 
Gray,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Reversed.    Opinion  filed  June  27,  1917. 

M.  F.  GAiiLAGHER  and  E.  B.  Wilkinson,  for  plaintiff 
in  error. 

E.  T.  Glennon,  R.  J.  Gary  and  Bertband  Walker, 
for  defendant  in  error. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

The  Chicago,  Indiana  &  Southern  Railroad  Com- 
pany brought  suit  in  the  Municipal  Court  of  Chicago 
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against  D.  E.  McMillan  &  Brother  Coal  Company  to 
recover  freight  charges  amounting  to  $42.49.  The  ease 
was  submitted  to  the  court  on  a  stipulation  of  facts. 
The  court  found  the  issues  for  the  plaintiff  and  entered 
judgment  for  the  amount  of  the  claim,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

The  stipulation  discloses  that  a  carload  of  coal  was 
shipped  over  plaintiff's  road  from  Eldorado,  Illinois, 
consigned  to  the  Lincoln-Springfield  Coal  Company  at 
Chicago.  The  car  was  transported  to  Gibson  City, 
Indiana,  the  holding  yard  of  the  plaintiff,  and  upon  its 
arrival,  March  29,  1909,  the  Lincoln-Springfield  Coal 
Company,  consignee,  sold  and  reconsigned  the  car  to 
the  defendant.  On  the  same  date,  the  defendant  sold 
and  reconsigned  the  coal  to  the  Monarch  Rubber 
Works.  The  sale  of  the  coal  to  the  defendant,  and  also 
to  the  Monarch  Rubber  Works,  was  at  a  price  f .  o.  b. 
the  mmes.  The  reconsignment  order  delivered  by  the 
defendant  to  the  plaintiff,  showing  the  sale  to  the  Mon- 
arch Rubber  Works,  requested  plaintiff  to  reconsign 
the  car,  *  *  your  charges  follow  *  •  *.  Please  show  us 
as  consignors  of  this  shipment. ' '  To  this  order  was  at- 
tached the  reconsignment  order  of  the  Lincoln-Spring- 
field Coal  Company,  which  contained  the  following: 
** Charges  follow,  guaranteed.**  Plaintiff  accepted  these 
reconsignment  orders  and  delivered  the  car  of  coal  to 
the  Monarch  Rubber  Works  at  Chicago,  but  did  not  col- 
lect the  freight  charges  from  it.  Six  months  after- 
wards, the  Monarch  Rubber  Works  became  insolvent 
and  went  out  of  business.  It  did  not  pay  the  freight 
charges  and,  about  nine  months  after  the  delivery  of 
the  coal  to  it,  plaintiff  demanded  payment  of  the 
freight  charges  from  the  defendant.  The  car  con- 
tained 42.1  tons  of  coal  screenings,  **the  mine  price  of 
which  was  ninety-five  cents  a  ton.'*  The  freight 
charges  sought  to  be  collected,  amounting  to  $42.49, 
were  the  charges  provided  in  the  tariffs  filed  by  plain- 
tiff with  the  Interstate  Commerce  Commission. 
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Plaintiff  contends  that  **a  consignee  who  accepts  a 
shipment  with  notice  that  the  carrier  looks  to  him  for 
payment  of  the  freight  charges  becomes  liable  there- 
for on  an  implied  promise  to  pay,"  and  that  ''a  con- 
signee who  has  reconsigned  a  car  occupies  and  stands 
in  the  relation  of  a  consignor  of  the  shipment,  in  so 
far  as  the  carriage  of  it  subsequent  to  the  reconsign- 
ment  is  concerned.  It  is  at  his  request  and  direction 
that  the  shipment  is  carried  further.  The  consignee 
who  reconsigns  the  car  is  liable  for  the  charges  that 
have  accrued  up  to  the  time  of  reconsignment  as  con- 
signee, under  the  same  conditions  as  any  other  con- 
signee is,  and  for  the  charges  beyond,  as  consignor." 

No  authority  has  been  cited  to  sustain  the  proposi- 
tion that  a  consignee  by  merely  reconsigning  the  car 
becomes  liable  for  the  freight  charges  that  have  ac- 
crued up  to  that  time.  The  liability  of  the  consignee 
to  pay  the  freight  charges  in  the  absence  of  an  express 
agreement  arises  where  the  goods  have  been  accepted 
by  him  knowing  that  the  freight  charges  are  unpaid 
and  that  the  carrier  looks  to  him  for  payment.  Union 
Pac.  R.  Co.  V.  American  Smelting  dt  Refining  Co.  [121 
C.  C.  A.  182],  202  Fed.  720;  Central  R.  Co.  of  New 
Jersey  v.  Ma^Cartney,  68  N.  J.  L.  165;  Central  of 
Georgia  Ry.  Co.  v.  Southern  Ferro  Concrete  Co.,  193 
Ala.  108. 

In  the  Union  Pacific  case,  supra,  the  court  said,  p. 
723:  '^The  reason  for  this  rule  is  that  the  consignee 
accepts  the  goods  with  knowledge  that  the  carrier 
looks  to  him  for  payment  of  the  transportation  charges 
and  waives  his  lien  for  them  by  delivery  in  reliance 
upon  the  consignee's  implied  promise,  evidenced  by  his 
acceptance  of  the  goods,  that  he  will  pay  the  charges." 

In  the  MorcCartney  case,  supra,  it  was  held  that  the 
liability  of  a  consignee  to  pay  the  carrier  the  freight 
upon  goods  transported  does  not  depend  upon  any  gen- 
eral legal  duty,  but  upon  some  agreement  or  under- 
taking made  by  him.    Mr.  Justice  Pitney,  in  delivering 
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the  opinion  of  the  court,  said  (p,  173) :  ''Where  one 
accepts  delivery  of  goods  from  a  common  carrier,  re- 
ceiving at  the  same  time  a  statement  plainly  setting 
forth  the  amount  of  the  freight  charges  thereon,  with 
knowledge  that  the  carrier  is  giving  up  for  the  benefit 
9f  the  consignee  a  lien  upon  the  good^  for  the  amount 
so  stated,  such  conduct  by  the  consignee  is,  of  course, 
cogent  evidence,  and,  standing  unexplained  and  uncon- 
tradicted, is  sufficient  evidence  of  an  implied  promise 
to  pay  the  amount  of  the  stated  charges. ' ' 

Where  a  consignee  of  goods  transported  by  a  com- 
mon carrier  reconsigns  the  shipment  and  notifies  the 
carrier  to  make  delivery  and  collect  freight  from  the 
person  to  whom  the  goods  are  delivered,  the  carrier, 
80  delivering  the  goods  and  failing  to  collect  the  freight 
charges,  cannot  recover  them  from  such  consignee. 
2  Hutchinson  on  Carriers  (3rd  Ed.),  sec.  808;  4  Elliott 
on  Bailroads,  sec.  1559 ;  St.  Louis  Southtcestern  Ry.  Co. 
v.Broume  Grain  Co.  (Tex.  Civ.  App.),  166  S.  W.  40; 
Tohin  V.  Crawford,  5  M.  &  W.  235,  affirmed  9  M.  &  W. 
716;  Merian  v.  Funck,  4  Denio  (N.  Y.)  110. 

In  Hutchinson  on  Carriers,  supra,  it  is  said:  **If 
the  consignee  assigns  the  bill  of  lading  before  the 
goods  are  delivered  to  him,  and  thus  enables  his  in- 
dorsee to  receive  them,  he  does  not  become  liable  for 
the  freight,  unless  his  indorsee  received  them  as  his 
agent.  The  ordinary  contract  of  the  carrier  is  to  de- 
liver the  goods  to  the  consignee  or  his  assigns,  *he  or 
they  paying  the  freight,'  and  whoever  accepts  them 
tinder  such  a  contract  becomes  liable  for  the  freight ; 
and  if  the  carrier  delivers  them  to  an  assignee  of  the 
contract,  without  relying  upon  his  lien  to  secure  its 
payment,  he  must  be  understood  as  relying  upon  the 
personal  liability  of  the  assignee  alone,  if  the  assignee 
does  not  act  as  the  agent  of  the  assignor.  A  new  con- 
tract arises,  under  such  circumstance,  between  the  as- 
signee and  the  carrier.  * ' 

To  the  same  effect  is  Elliott  on  Railroads,  where  it 
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is  said:  ^^If  the  consignee  assigns  the  bill  of  lading 
before  the  goods  are  delivered  to  him,  his  indorsee, 
by  accepting  them,  usually  becomes  liable,  and  the 
carrier,  by  delivering  them  to  the  latter,  releases 
the  consignee,  unless  the  indorsee  received  them  as  the 
consignee's  agenf 

From  the  foregoing  authorities,  we  are  clearly  of 
the  opinion  that  the  defendant  was  not  liable  for  the 
freight  charges  sought  to  be  collected  in  this  suit.  The 
judgment  of  the  Municipal  Court  is  therefore  reversed. 

Judgment  reversed. 


American  Lumber  Company^  Defendant  In  Error,  t. 
W.  A.  Leachy  trading  as  Leach  Lumber  &  Tie  Com- 
pany, Plaintiff  In  Error. 

Gen.  No.  22,162. 

1.  Appeal  and  ebbob».  S  800* — what  must  he  part  of  hill  of  excep- 
tions. Motions  and  orders  striking  pleas  from  the  files  and  excep- 
tions thereto  cannot  be  made  a  part  of  the  record  and  reviewed 
unless  preserred  by  a  bill  of  exceptions. 

2.  Attachment,  fi  196* — when  question  whether  court  erred  in 
refusing  to  grant  motion  to  dissolve  attachment  not  considered. 
On  review,  the  question  as  to  whether  or  not  the  court  erred  in 
refusing  to  grant  a  motion  made  at  the  close  of  plaintiffs  case  to 
dissolve  the  attachment  and  dismiss  the  suit  on  the  ground  that 
the  damages  were  unliquidated  will  not  be  considered  where  this 
ground  was  nol  one  of  the  specific  reasons  assigned  in  the  motion 
and  the  motion  was  not  renewed  at  the  close  of  the  case. 

3.  Appearance,  §  12* — whxit  is  effect  of.  Where  defendant  in  at- 
tachment enters  his  appearance,  files  an  aflldavit  of  merits  and  con- 
tests the  claim,  the  court  is  not  authorized  to  dismiss  the  suit  on 
his  motion,  but  should  proceed  to  final  Judgment  as  though  sum- 
mons were  issued. 

4.  Attachment,  |  80* — when  affidavit  is  sufficient  to  give  court 
jurisdiction.    That  the  affidavit  for  an  original  attachment  shows 

•Bee  nilnota  Notes  IHtMt.  YoU.  XI  to  XV.  Mid  CiimatoUT«  Quvftsrij. 
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that  the  amount  sued  for  Is  unliquidated   does  not  deprive  the 
court  of  Jurisdiction. 

5.  Attachment,  9  247* — when  evidence  sufficient  to  support  judg- 
wtent  for  plaintiff.  On  a  suit  In  attachment,  evidence  held  sufficient 
to  support  a  judgment  and  finding  for  plaintiff. 

6.  Evidence,  §  221* — when  inadmissible  as  hearsay.  Oa  a  suit 
In  attachment,  evidence  held  inadmissible  as  hearsay. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Stelk, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1916.     Affirmed.    Opinion  filed  June  27,  1917. 

Downer  McCord,  for  plaintiflF  in  error. 
Herbert  A.  Schryver,  for  defendant  in  error. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court 

The  American  Lumber  Company  brought  suit  in 
attachment  against  W.  A.  Leach,  doing  business  as 
Leach  Lumber  &  Tie  Company,  to  recover  $944.91. 
Certain  parties  were  served  as  garnishees  who  an- 
swered admitting  that  they  were  indebted  to  the  de- 
fendant in  amounts  aggregating  more  than  the  amount 
of  plaintiff's  claim  against  the  defendant.  The  case 
was  tried  before  the  court  without  a  jury,  and  a  judg- 
ment entered  against  the  defendant  for  $721.97.  Judg- 
ments were  also  entered  against  the  garnishees  on  their 
answers. 

It  appears  from  the  record  that  the  defendant  was 
located  in  Missouri  and  sold  railroad  ties  to  the  plain- 
tiff, located  in  Chicago,  during  the  years  1911, 1912  and 
1913;  Plaintiff  in  its  affidavit  for  attachment  stated 
that  the  defendant  was  indebted  to  it,  *  *  after  allowing 
all  just  credits  and  set-offs  in  the  sum  of  nine  hundred 
forty-four  and  91/100  dollars  ($944.91)  upon  an  open 
account  for  lumber  sold  and  delivered  to  said  Leach 
Lmnber  &  Tie  Company  at  their  special  instance  and 
request  during  the  years  1911,  1912  and  1913,  and  for 

^  *8m  miiMto  NotM  IHk—U  Vols.  XI  to  XY,  and  Ciuniil»UY«  Quartort/.  mwm 
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cash  paid  out  by  plaintiff  to  the  defendant  for  two 
cars  of  lumber  purchased  by  the  plaintiff  from  the  de- 
fendant but  never  delivered ' ' ;  and  that  the  defendant 
was  a  resident  of  Missouri.  Plaintiff  in  its  amended 
statement  of  claim  alleged  that  there  was  a  balance 
due  it  from  defendant  * '  upon  the  mut;ual  accounts  exist- 
ing by  and  between  the  parties  hereto  and  upon  an 
account  stated.'^  A  copy  of  such  mutual  accounts  was 
attached  to  and  made  a  part  of  the  statement  of  claim. 
One  of  the  items,  amounting  to  $268.68,  it  was  stated 
was  for  cash  paid  by  plaintiff  for  damages  sustained 
by  it  because  of  the  failure  of  the  defendant  to  furnish 
two  certain  cars  of  lumber.  The  defendant  was  served 
by  publication,  but  entered  his  appearance,  and  filed 
an  affidavit  of  merits  denying  any  indebtedness,  aijd 
claimed  that  the  plaintiff  was  indebted  to  the  defend- 
ant and  filed  a  claim  of  set-off  for  $736.08,  being  as 
stated  a  balance  on  an  open  account  for  lumber  sold  and 
delivered  by  the  defendant  to  the  plaintiff  during  the 
years  of  1911,  1912  and  1913.  To  this  set-off  an  affi- 
davit  of  merits  was  filed  denying  any  indebtedness. 

The  defendant  contends  that  an  original  attachment 
will  not  lie  to  recover  unliquidated  damages;  that  the 
damages  in  the  instant  case  are  unliquidated,  and 
therefore  the  court  erred  in  overruling  his  motion  to 
strike  from  the  files  plaintiff's  amended  statement  of 
claim  and  dissolve  the  attachment,  and  furtlier  erred 
in  overruling  defendant's  motion  to  dissolve  the  at- 
tachment and  dismiss  the  suit,  made  at  the  close  of 
plaintiff's  case. 

The  motion  to  strike  plaintiff's  amended  statement 
of  claim  from  the  files  and  dissolve  the  attachment  is 
not  preserved  by  a  bill  of  exceptions.  In  the  record 
written  up  by  the  clerk  of  the  Municipal  Court  it  is 
recited  that  the  motion  of  the  defendant  to  strike  the 
amended  statement  of  claim  from  the  files  was  over- 
ruled and  leave  given  to  file  an  affidavit  of  merits, 
which  affidavit  of  merits  was  filed.    Motions  and  orders 
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«.      ■     ■ 

strikmg  pleas  from  the  files  and  exceptions  thereto 
should  be  preserved  by  a  bill  of  exceptions  and  cannot 
be  made  a  part  of  the  record  otherwise.  Mann  v. 
Brovm,  263  HI.  394.  This  question,  therefore,  is  not 
before  us  for  review. 

In  the  motion  made  at  the  close  of  plaintiff's  case 
it  was  in  no  way  pointed  out  that  the  attachment  should 
be  dissolved  and  the  suit  dismissed  on  the  ground 
that  the  damages  were  unliquidated,  but  other  specific 
reasons  were  assigned,  and  the  motion  was  not  renewed 
at  the  close  of  the  case.  Furthermore,  the  defendant 
having  entered  his  appearance,  filed  an  affidavit  of 
merits  and  contested  the  claim,  the  court  would  not 
be  authorized  in  dismissing  the  suit,  but  should  pro- 
ceed to  final  judgment  as  though  summons  were  issued. 
Kotite  V.  Gazelle,  185  HI.  App.  116;  chapter  11,  sec. 
27,  Bev.  St.  (J.  &  A.  ^  518).  Section  27  provides: 
"but  if  found  for  the  defendant,  the  attachment  shall 
be  quashed,  and  the  costs  of  attachment  shall  be 
adjudged  against  the  plaintiff,  but  the  suit  shall  pro- 
ceed to  final  judgment  as  though  commenced  by  sum- 
mons.'* 

As  we  understand  counsel's  position,  however,  it  is 
that  the  court  was  without  jurisdiction  of  the  subject- 
matter  for  the  reason  that  an  original  attachment  will 
not  lie  where  the  amount  sued  to  be  recovered  is 
unliquidated.  In  support  of  this  contention  the  cases 
of  Steele-Wedeles  Co.  v.  Shoodoc  Pond  Packing  Co., 
153  IlL  App.  576 ;  Capes  v.  Burgess,  135  IlL  61 ;  Fire- 
baugh  v.  Hall,  63  HI.  81,  are  cited. 

In  the  Stede-Wedeles  case,  supra,  a  writ  of  attach- 
ment issued  against  the  defendant,  and  was  served  on 
the  packing  company  as  garnishee.  Plaintiff  there 
filed  a  declaration  in  assumpsit  and  the  garnishee  ap- 
peared specially  and  moved  to  quash  the  writ,  speci- 
fying in  writing  the  grounds  upon  which  the  motion 
was  based.    The  motion  was  granted,  the  writ  quashed 

and  judgment  entered  in  favor  of  the  garnishee  for 
▼oL  ocyn  I 
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costs.  After  considering  the  contract  entered  into 
between  the  plaintiff  and  defendant  to  determine 
whether  the  damages  were  liquidated  or  unliquidated, 
the  court  said,  p.  578:  *^The  first  section  of  the  At- 
tachment Act  uses  the  terms  *  creditor,'  'debtor'  and 
'indebtedness'  and  only  allows  an  attachment  for  an 
indebtedness.  The  second  section  requires  the  attach- 
ing creditor  to  file  an  affidavit  setting  forth  the  nature 
and  amount  of  the  indebtedness.  While  the  facts  in 
Capes  V.  Burgess,  135  111.  61,  were  somewhat  different 
from  those  in  the  case  before  us,  yet  the  reasoning 
there  employed  is  applicable.  We  are  of  the  opinion 
that  it  must  be  regarded  as  settled  that  in  this  State  an 
original  attachment  will  not  lie  to  recover  unliquidated 
damages,  even  though  an  action  of  assumpsit  is 
brought  and  may  be  maintained  therefor." 

The  question  decided  by  the  Supreme  Court  in  the 
Capes  case,  supra,  was  whether  a  claim  for  unliqui- 
dated damages  due  from  the  defendant  to  the  gar- 
nishee could  be  reached  by  garnishment,  and  it  was 
held  that  such  a  claim  could  not  be  so  reached. 

In  Firebaugh  v.  Hall,  supra,  the  question  we  are  now 
considering  was  in  no  way  involved  or  referred  to  by 
the  court. 

In  a  recent  decision  rendered  by  another  division  of 
this  court,  Lepman  &  Reggie  v.  Interstate  Produce  Co., 
205  ni.  App.  270,  it  is  said:  *'It  is  the  settled  law  of 
this  State  that  an  original  attachment  will  not  lie  to 
recover  unliquidated  damages.  Capes  v.  Burgess,  135 
HI.  61;  ^eele-W edeles  Co.  v.  Shoodoc  Pond  Packing 
Co.,  153  111.  App.  576."  That  was  a  suit  in  attachment 
to  recover  the  difference  between  the  contract  pric^ 
and  market  price  of  two  cars  of  turkeys.  The  defend- 
ant entered  a  special  appearance  and  moved  to  quash 
the  writ  on  the  ground  that  it  appeared  in  the  siffidavit 
for  attachment  that  the  claim  was  for  unliquidated 
damages.  The  motion  was  sustained,  and  it  was  or- 
dered that  the  defendant  go  hence  without  day.    An 
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examination  of  the  record,  abstract  and  briefs  in  that 
case  discloses  that  the  question  whether  an  original 
attachment  would  lie  to  recover  unliquidated  damages 
was  in  no  way  discussed,  but  it  was  assumed  that  such 
was  the  law,  and  the  statement  above  quoted  was  made 
under  these  circumstances  preliminary  to  a  disposition 
of  the  point  in  controversy;  the  only  question  in  the 
case  was  whether  the  damages  claimed  were  liquidated 
or  unliquidated. 

From  an  examination  of  the  cases  cited  and  an  inde- 
pendent examination  of  the  authorities,  we  have  been 
unable  to  find  that  the  question  under  consideration 
has  ever  been  decided  by  the  Supreme  Court  of  this 
State,  and  it  was  not  involved  in  any  of  the  cases  cited, 
except  the  Steele-Wedeles  case,  supra. 

The  case  of  May  v.  Disconto  GeseUschaft,  211  111. 
310,  was  an  original  attachment  proceeding.  The  affi- 
davit for  attachment  stated  that  the  defendant  was 
indebted  to  the  plaintiff,  **  after  allowing  all  just 
credits  and  set-offs,  the  sum  of  $5,000  upon  certain 
drafts  and  acceptances,*'  obtained  by  the  defendant 
"by  means  of  gross  forgeries  and  various  other  crim- 
inal and  fraudulent  devices.**  Certain  garnishees 
were  served  and  plaintiff  filed  a  declaration  in  trespass 
on  the  case  by  which  it  sought  to  recover  the  indebted- 
ness mentioned  in  the  affidavit.  The  garnishees  an- 
swered admitting  an  indebtedness.  Afterwards  May 
(appellant)  interpleaded  and  set  up  an  assignment  to 
him  of  the  money  in  the  hands  of  the  garnishees.  Af- 
terwards by  leave  of  court  plaintiff  filed  an  amended 
declaration  in  assumpsit.  May  moved  the  court  to  dis- 
miss the  suit  for  want  of  jurisdiction,  to  quash  the  writ 
and  discharge  the  garnishees  because  interrogatories 
were  not  filed  in  due  time  and  because  the  cause  of 
action  had  been  changed  by  filing  the  amended  declara- 
tion. The  court,  speaking  by  Mr.  Justice  Scott,  there 
said  (p.  315) : 
**Tlie  parties  to  this  appeal  unite  in  assuming  that 
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an  action  ex  delicto  cannot  be  the  basis  of  an  original 
attachment  suit,  and  it  is  urged  by  appellant  that  as 
the  cause  stated  in  the  original  declaration  was  one 
clearly  in  tort,  it  must  be  held  to  have  been  an  action 
in  tort  and  that  as  a  consequence  thereof  the  attach- 
ment writ  and  all  proceedings  thereunder  were  void 
and  appellant's  assignment  of  $3,000  of  the  fund  was 
therefore  effective. 

**An  inspection  of  the  language  above  quoted  from 
the  aflBdavit  for  attachment  shows  that  the  action  is 
brought  to  recover  money  which  the  defendant  ob- 
tained by  fraud  and  misrepresentation,  and  while  an 
action  ex  delicto  may  be  brought,  it  is  also  true  that 
the  plaintiff  may  waive  the  tort  and  sue  in  assumpsit 
for  money  had  and  received.     •     •     • 

*'It  follows,  therefore,  that  as  the  affidavit  set  forth 
the  nature  and  amount  of  an  indebtedness  for  which 
a  suit  in  assumpsit  could  be  brought,  it  was  sufficient 
to  give  the  court  jurisdiction.'* 
,  In  Haywood  v.  McCrory,  33  111.  459,  the  court  in  dis- 
cussing the  sufficiency  of  an  affidavit  for  attachment 
said,  p.  463 :  *  *  The  statute  does  not  require  the  nature 
of  the  indebtedness  to  be  described  with  any  degree 
of  particularity.  The  affidavit  states  the  nature  and 
amount  of  the  indebtedness;  and  that  is  all  that  the 
law  requires  to  be  stated  in  regard  to  if 

We  think,  under  the  foregoing  authorities,  the  affi- 
davit in  the  case  at  bar  was  sufficient  to  give  the  court 
jurisdiction,  and  if  the  defendant  desired  to  preserve 
for  review  the  question  whether  an  original  attach- 
ment would  lie  to  recover  unliquidated  damages,  he 
should  have  stood  on  his  special  appearance. 

The  defendant  further  contends  that  the  finding  and 
judgment  are  against  the  manifest  weight  of  the  evi- 
dence. It  would  serve  no  useful  purpose  to  discuss  the 
evidence  in  detail.  We  have  carefully  considered  the 
record  in  this  regard,  and  we  are  of  the  opinion  that 
the  contention  is  untenable. 

« 

Complaint  is  also  made  that  the  court  erred  in  refus- 
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ing  to  admit  certain  letters  received  by  the  defendant 
from  the  raHroad  company  in  regard  to  the  cross-ties. 
This  evidence  was  clearly  hearsay  and  inadmissible. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


City  of  Chicago,  Befendant  in  Error,  t.  James  B.  Led- 

well,  Plaintiff  in  Error. 

Oen.  No.  88,167.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abnold  Heap, 
Jadge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
Uarch  term,  1916.  Reyersed  and  remanded.  Opinion  filed  June  27, 
1917. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff,  against 
James  B.  Ledwell,  defendant,  for  violation  of  Chicago 
Code  of  1911,  sec.  982.  To  reverse  a  judgment  im- 
posing a  penalty  of  $25,  defendant  prosecutes  this 
writ  of  error. 

EnwABD  H.  MoBBis,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harry  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

Mb.  Jttsticb  0  ^Connor  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

MtJHiGiPAL  C0BP01U.TI0N8,  fi  864* — tohat  must  he  proved  in  prose- 
culion  for  violation  of  ordinance.  In  a  prosecution  for  the  violation 
of  a  municipal  ordinance  which  involves  a  penalty,  the  description 
of  the  place  in  which  the  violation  is  alleged  to  have  occurred  is 
material  and  necessary  to  he  proved. 

•8m  lUbMto  KoiOT  Digest,  Vols.  XI  to  XT,  and  CvmulattY*  Qnartorlj,  msm 
t«9i«  Md  metUm  avmbcr. 
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Ellas  Markens,  Defendant  In  Error,  y.  The  Baldwin 

Company,  Plaintiff  In  Error. 

Oen.  No.  22,183.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed.  Opinion  filed  June  21,  1917.  Re- 
hearing denied  July  13,  1917. 

Statement  of  the  Case. 

Action  by  Elias  Markens,  plaintiff,  against  The 
Baldwin  Company,  a  corporation,  defendant,  to  re- 
cover the  value  of  goods  sold,  but  not  delivered.  To 
reverse  a  judgment  for  plaintiff  for  $500,  defendant 
prosecutes  this  writ  of  error. 

Joseph  E.  Winterbotham,  for  plaintiff  in  error. 

Bebnabd  J.  Bbown,  for  defendant  in  error. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Judgment,  §  515* — when  in  action  by  seller  of  chattel  is  conclusive 
on  rights  of  parties.  Where  it  appears  that  in  an  action  by  the 
vendor  of  a  chattel  which  the  vendee  had  refused  to  retain  after 
its  delivery,  to  recover  the  balance  due  on  the  purchase  price 
thereof,  the  Judgment  rendered  was  for  less  than  the  balance  due 
under  the  contract  of  sale,  the  vendee  is  not  entitled,  after  paying 
the  judgment,  to  recover  from  the  vendor  the  contract  price  of  the 
chattel  upon  the  latter's  refusal  to  redeliver  it 


•8e«  Illinois  Note*  Digest,  Y«to.  ZI  to  XV,  Mid  CiuniilattT*  Qoarterlr. 
ioDle  and  section  nnmter. 
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lodel  Packing  Company,  Defendant  in  Error,  y.  Felix 
Hanzl  and  John  Hanzl,  trading  as  Hanzl  Brothers 
Company,  Plaintiffs  in  Error. 

Gen.  No.  22,214.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  June  27,  1917. 

Statement  of  the  Case. 

Action  by  the  Model  Packing  Company,  a  corpora- 
tion, plaintiff,  against  Felix  Hanzl  and  John  Hanzl, 
trading  as  Hanzl  Brothers  Company,  defendants, '  to 
recover  damages  for  a  breach  of  contract.  To  reverse 
a  judgment  for  plaintiff  for  $300^  defendants  prosecute 
this  writ  of  error. 

Joseph  Z.  Klenha  and  Joseph  J.  Krotjpa,  for  plain- 
tiffs in  error. 

Charles  Daniels  and  Sumneb  C-  Palmeb,  for  de- 
fendant in  error. 

Mb.  Justice  O^Connob  delivered  the  opinion  of  the 
court 

Abstract   of  the  Decision. 

1.  BxLxa,  §  341* — when  evidence  supports  verdict  in  action  for 
iH-each  of  contract.  In  an  action  hy  the  seller  to  recover  damages 
for  a  breach  of  contract  of  sale,  evidence  held  to  support  a  verdict 
for  plaintiff. 

2,  Sales,  S  341* — what  is  sufficient  proof  of  readiness  of  seUer 
to  deliver  goods.  In  an  action  by  the  vendor  of  goods  to  recover 
damages  for  breach  of  contract,  the  readiness,  ability  and  willing- 
neis  of  the  vendor  to  deliver  the  goods  is  sufficiently  shown  where 
plaintiff  avers  in  his  statement  of  claim  that  he  was  compelled  to 
8^  it  at  the  best  market  price  obtainable  by  reason  of  defendant's 
breach  of  contract  and  defendants  admit  in  their  affidavit  of  merits 
that  the  goods  were  sold  as  alleged  in  the  plaintifTs  statement. 


*Bt«  Dllnofo  Note*  DUrefli,  Vols.  XI  to  XV,  and  CumuUtWe  Qtiartarly,  same 
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Nathan  Weiss,  Defendant  in  Error,  r.  Fred'  Bender 
Store  Fixture  Company,  Plaintiff  In  Error. 

Gen.  No.  22,251.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  J.  J.  Suixitaiv, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  June  27,  1917. 

Statement  of  the  Case. 

Action  by  Nathan  Weiss,  plaintiff,  against  Fred 
Bender  Store  Fixture  Company,  a  corporation,  de- 
fendant, to  recover  on  a  guaranty.  To  reverse  a  judg- 
ment for  $70  for  plaintiff,  defendant  prosecutes  this 
writ  of  error. 

Victor  B.  Scott,  for  plaintiff  in  error. 

George  H.  Fenn,  for  defendant  in  error. 

Mr.  Justice  O^Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoBPORATioNS,  |  440* — When  corporation  has  power  to  guar- 
antee  rent.  Where. a  corporation  guarantees  the  payment  of  rent 
and  as  a  direct  result  thereof  the  husiness  for  which  it  was  formed 
will  be  enhanced,  the  guaranty  is  within  its  implied  powers  and 
enforceable  against  it. 

2.  CoBPOBATioNS,  $  439* — when  evidence  sufficient  to  show  exe- 
cution of  guaranty  by  corporation.  In  an  action  to  recover  on  a 
guarantee  of  rent  by  a  corporation,  evidence  held  sufficient  to  War- 
rant a  finding  that  it  was  executed  by  the  corporation. 

8.  CoBPOBATioNS,  §  440* — when  evidence  suficient  to  show  that 
corporation  was  hound  hy  guaranty.  In  an  action  to  recover  on 
a  guaranty  of  rent  by  a  corporation  dealing  in  store  fixtures,  evi- 
dence held  sufficient  to  show  that  as  a  result  of  the  guaranty  the 

•Sm  nilnols  Notes  Dlcesl.  \oU.  XI  to  ZV.  and  Cnmolftttvo  Qvartorlj.  muim 
tople  ftnd  Motloift  nambor. 
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corporation  sold  certain  flxtufes  owned  by  it  and  was  bound  by 
the  guaranty. 

4.  CoBPQBATioNB,  §  439* — When  evidence  sufficient  to  show  author- 
ity of  officer  to  execute  guaranty.  Where  it  appears  that  a  guar- 
anty by  a  corporation  which  was  intra  vires  was  executed  by  its 
secretary  and  treasurer  who  owned  forty-eight  per  cent,  of  the 
capital  stock  and  was  also  manager  of  the  company,  and  there  was 
other  evidence  nhowing  that  the  execution  was  authorized,  a  finding 
that  he  had  authority  to  execute  the  guaranty  is  warranted. 

5.  CoBFOE^TioNS,  {  442* — when  corporation  estopped  to  deny 
ouihority  of  officers  to  execute  guaranty.  A  corporation  which  has 
received  the  benefits  of  a  guaranty  executed  by  one  of  its  officers' 
on  its  behalf,  and  which  was  within  its  corporate  powers,  will  not 
be  heard  to  deny  the  officer's  authority  to  execute  the  guaranty. 


B.  U.  Le  Cato,  Plaintiff  In  Error,  t.  James  Gianako- 
polus and  Panus  Gianakopolus,  trading  as  Giana- 
kopolus &  Company,  Defendants  in  Error. 

Gen.  No.  22,298.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K, 
Jamcki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
June  27,  1917. 


<-'■ 


Statement  of  the  Case. 

Action  by  E.  U.  Le  Cato,  plaintiff,  against  James 
Gianakopolus  and  Panus  Gianakopolus,  trading  as 
GianakopoluB  &  Company,  defendants,  to  recover  dam- 
ages for  a  breach  of  contract  To  reverse  a  judgment 
for  defendants,  plaintiff  prosecutes  this  writ  of  error. 

Stewaet  Beed  Bbown,  for  plaintiff  in  error. 

EosB  &  Symmes,  for  defendants  in  error. 

•8c«  nibwls  Notef  DIsert,  Vol*.  XI  to  XV.  And  CwnU^ve  Quwtcrljr, 
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Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  ESviDENCE,  §  304* — when  exclusion  of  letter  it  error.  Where  a 
defendant  partner,  called  and  examined  by  the  plaintiff  under  Mu- 
nicipal Court  Act,  see.  33  (J.  ft  A.  t  3345),  identifies  a  letter  signed 
by  the  firm  and  written  by  their  bookkeeper  and  testifies  that  he 
told  the  bookkeeper  to  write  the  letter,  it  is  error  to  exclude  the 
letter  on  the  ground  that  the  bookkeeper's  authority  to  sign  it 
was  not  shown. 

2.  Appeal  and  ebbob,  |  1772* — when  admission  of  evidence  in 
trial  hy  court  is  ground  for  reversal.  Even  though  a  cause  is  tried 
by  the  court  without  a  Jury,  and  it  will  be  presumed  that  the  court 
did  not  consider  incompetent  evidence  which  it  allowed  to  be  in 
troduced,  the  admission  of  such  evidence  when  accompanied  by  a 
restriction  upon  the  introduction  of  competent  evidence  by  the 
other  party  may  be  a  ground  for  reversaL 


Stnrges  &  Burn  Manufacturing  Company,  Appellant, 
Y.  Unit  Construction  Company,  Appellee. 

Gen.  No.  21,966. 

1.  Abbitbation  and  awabd — what  is  character  of  notice  of  jinal 
judgment.  The  "notice"  of  final  Judgment  on  an  award  of  arbi- 
trators provided  for  by  Kurd's  Rev.  St.  ch.  10,  sec.  7  (J.  ft  A. 
f  462)  is  not  to  be  construed  as  synonymous  with  "process"  but  as 
equivalent  to  knowledge  or  information. 

2.  Abbitbation  and  awabd — when  court  has  jurisdiction  upon 
filing  of  award.  Persons  who  agree  to  arbitrate  their  differences 
in  the  method  provided  by  Hurd*s  Rev.  St.  ch.  10,  sec.  16  (J. 
A  A.  K  471)  and  in  their  agreement  provide  that  the  award  made 
pursuant  thereto  "may  be  filed  in  the  Circuit  Court  of  Cook  county, 
and  Judgment  entered  thereon,"  by  such  agreement  definitely  sub- 
JfK^t  themselves  to  the  Jurisdiction  of  that  court 

•See  nUnois  Notes  Direct.  Vols.  XI  to  XV,  and  CiimaUitiv«  Qoartarly, 
fople  and  section  nmnber. 
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3.  Arbitration  and  award — iDhat  U  effect  of  service  of  notice 
in  another  State  on  jurisdiction  of  court.  Under  an  agreement 
entered  into  to  arbitrate  differences  in  the  manner  provided  by 
Hurd's  Rev.  St.  ch.  10,  sec.  16  (J.  A  A.  f  471),  which  agreement 
proTides  that  any  award  thereunder  may  be  filed  in  the  Circuit 
Court  of  Cook  county  and  Judgment  entered  thereon,  after  an 
award  has  been  made  and  the  notice  provided  by  section  7  (J.  ft  A. 
I  462)  of  the  statute  has  been  given  and  the  award  has  been  filed 
in  the  Circuit  Court,  that  court  obtains  Jurisdiction,  even  though 
the  notice  was  served  in  another  State. 

4.  Arbitration  and  award— 40?ten  party  may  not  claim  that 
notice  is  not  due  process  of  lato.  One  who  signs  an  arbitration 
agreement  under  which  he  voluntarily  and  with  knowledge  waives 
evenrthing  beyond  mere  notice  or  information  cannot  claim  that 
notice  thereunder  served  outside  of  the  State  Is  not  due  process 
of  law. 

5.  Corporations,  §  709* — when  foreign  corporation  is  doing 
hvsiness  toithin  State.  Even  though  a  foreign  corporation  has  filed 
a  renunciation  of  its  license  to  do  business  in  the  State  and  has 
revoked  its  statutory  license,  it  cannot  be  held  entirely  to  have 
ceased  doing  "business"  where  there  remains  pending  a  proceeding 
to  enforce  an  award  against  it  rendered  under  a  voluntary  arbi- 
tration agreement  entered  into  by  it  in  the  State  while  it  still  re- 
tained its  license  to  do  business,  and  service  of  notice  provided  for 
the  agreement  and  the  statute  under  which  it  was  entered  into 
may  be  made  upon  its  statutory  agent. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  Mc€k)ORTT,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed  and  remanded.  Opinion 
filed  June  27,  1917.    Rehearing  denied  July  13,  1917. 

BuLKLBT,  More  &  Tallmadge,  for  appellant 
Bentley,  Bubuko  &  Swan,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the      \ 
court 

In  order  to  settle  a  controversy  which  had  arisen 
between  appellant  and  appellee,  in  regard  to  certain 
obligations  arising  by  reason  of  a  building  contract, 
appellant  and  appellee  on  March  6,  1913,  entered  into 

•1^  lUtnolM  NotM  niirest.  Vols.  XI  to  ZV.  and  Cumulative  Quarterly,  lame 
topic  aad  leetiaH  nnmber. 
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a  written  agreement  for  an  arbitration  of  their  dif- 
ferences, which  agreement  provided,  inter  alia,  for  a 
board  of  arbitration,  **nnder  section  16,  chapter  10, 
JEtevised  Statutes  of  Illinois.''  (J.  &  A.  II  471.)  It  was 
provided,  also,  in  the  arbitration  agreement  that  the 
parties  thereto  ^*niay  be  represented  before  the  board 
of  arbitration  by  counsel*'  and  that  the  award,  ^*when 
made,  may  be  filed  in  the  Circuit  Court  of  Cook  county. 
State  of  Illinois,  and  judgment  entered  thereon,  pur- 
suant to  the  statute  in  such  case  made  and  provided, 
and  that  such  award  may  not  be  questioned  or  set  aside 
on  the  ground  that  the  arbitrators,  in  making  the 
award,  have  erred  in  either  matters  of  law  or  fact" 

On  November  5,  1914,  the  arbitrators,  three  in  num- 
ber, determined  that  appellant  was  entitled  to  damages 
in  the  sum  of  $17,150,  less  $10,922.82,  which  should  be 
deducted  as  unpaid  balance  of  purchase  price  and 
extras. 

On  December  17,  1914,  appellant  filed  in  the  oflSce 
of  the  clerk  of  the  Circuit  Court  of  Cook  coxmty,  the 
arbitration  agreement,  the  award  of  the  arbitrators 
and  a  written  motion  for  a  judgment  for  $#,227.18 
based  on  the  award. 

On  December  23rd,  appellant  filed  a  written  notice 
and  proof  of  service  made  on  December  17,  1914, 
entitled  *  *  To  Unit  Construction  Company  and  Bentley, 
Burling  &  Swan,  its  attorneys,"  announcing  that  on 
December  23, 1914,  it  would  appear  before  the  Honor- 
able John  P.  McGoorty,  one  of  the  judges  of  said  Cir- 
cuit Court  of  Cook  county,  and  call  up  for  hearing 
and  determination  the  motion,  and  ask  the  court  to 
enter  judgment  on  the  award  against  appellee. 

Also,  on  December  23, 1914,  the  attorneys  for  appel- 
lant filed  a  notice  and  proof  of  service,  entitled  **To 
Unit  Construction  Company  and  Bentley,  Burling  & 
Swan,  its  attorneys,''  which  recited  that  on  December 
23, 1914,  they  would  call  up  for  hearing  and  determina- 
tion a  motion  to  enter  judgment  on  said  award.    It  is 
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recited  in  that  notice  that  it  was  served  on  December 
18,  1914,  by  delivering  a  copy  to  ''W.  W.  Boyd,  Jr., 
the  vice  president  of  said  ynit  Construction  Company, 
at  the  oflSce  of  said  Unit  Construction  Company,  801 
Liggett  building,  in  the  City  of  St.  Louis,  State  of  Mis- 
souri,*' on  December  18,  1914. 

The  same  day,  December  23,  1914,  the  appellee,  by 
"Bentley,  Burling  &  Swan,  its  attorneys,*'  entered  a 
special  appearance,  in  said  cause,  in  the  Circuit  Court, 
objecting  to  the  jurisdiction  of  tiie  court  (1)  that  ap- 
pellee is  a  Delaware  corporation;  (2)  that  no  process 
of  the  Circuit  Court  had  been  served  on  appellee  in  the 
State  of  Illinois;  (3)  that  the  notice  served  upon  ap- 
pellee in  St.  Louis,  Missouri,  was  ineffectual,  and  that 
therefore  the  Circuit  Court  is  without  jurisdiction. 

On  January  4,  1915,  there  was  filed  in  the  Circuit 
Court  another  notice  (and  proof  of  service)  stating 
that  appellant  would  ask  for  judgment  on  January  11, 
1915.  That  notice  was  addressed  **To  Unit  Construc- 
tion Company  and  Bentley,  Burling  &  Swan,  its  attor- 
neys," and  the  aflBdavit  of  service  states  that  it  was 
served  *'upon  the  said  Unit  Construction  Company,  by 
delivering  to  Nathaniel  F.  Sawyer,  the  authorized 
agent  of  said  Unit  Construction  Company,  ii^  the  State 
of  Illinois,  a  true  copy  thereof,  on  the  4th  day  of  Jan- 
uary, A.  D.  1915, ' '  and  thereafter  on  January  29, 1915, 
appellee,  by  Bentley,  Burling  &  Swan,  its  attorneys, 
entered  another  special  appearance,  claiming  that  the 
notice  served  on  appellee,  through  Sawyer  as  agent, 
did  not  give  the  Circuit  Court  jurisdiction. 

The  trial  judge  on  April  8,  1915,  denied  appellant's 
motion  for  judgment,  and  entered  judgment  for  appel- 
lee for  costs  of  suit. 

The  evidence  oflFered  by  the  appellee,  in  support  of 
its  objections,  shows  that  an  affidavit  of  withdrawal 
of  appellee,  and  revocation  of  the  authority  of  its  Illi- 
nois representative  for  service  of  process,  was  filed  on 
December  18, 1914  with  the  Secretary  of  State.    That 
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affidavit  of  withdrawal  states,  among  other  things,  that 
appellee  discontinued  business  in  Illinois  on  October 
1,  1914.  The  appellee  offered  in  evidence  also  two  af- 
fidavits, the  first  by  Sawyer,  to  the  effect  that  he  was 
not  employed  by  appellee  since  October,  1913,  and  that 
he  was  not  on  January  4,  1915,  the  agent  or  repre- 
sentative of  appellee ;  the  second,  by  W.  W.  Boyd,  Jr., 
to  the  effect  that  appellee  had  not  solicited  work  in 
Illinois  since  May  21,  1914,  and  that  the  agency  of 
Sawyer  was  terminated  on  or  about  September  30, 
1913. 

The  sole  question  involved  in  this  appeal  is  whether 
the  notice  given  by  appellant  was  a  compliance  with 
the  requirements  of  section  7  of  the  Act  ( J.  &  A.  ^f  462). 
Section  7  provides  that  **the  party  filing  such  award 
may,  at  the  next  term  after  such  filing,  by  giving  four 
days^  notice  of  his  intention  to  the  opposite  party, 
and  if  no  legal  exceptions  are  taken  to  such  award  or 
other  proceeding,  have  final  judgment  thereon,  as  on 
the  verdict  of  a  jury,  for  the  sum  specified  in  said 
award  to  be  due,  together  with  the  costs  of  arbitration 
and  of  the  court;  and  execution  may  issue  therefor 
as  in  other  cases.'* 

Three  different  notices  were  given  in  an  endeavor 
to  comply  with  the  statute.  The  first  was  a  notice 
addressed  ' '  To  Unit  Construction  Company  and  Bent- 
ley,  Burling  &  Swan,  its  attorneys, '*  and  was  served 
by  delivering  a  copy  to  Thomas  W.  Swan,  on  Decem- 
ber 17,  1914.  It  is  claimed  by  Bentley,  Burling  & 
Swan  that  although  they  did  represent  appellee  in 
the  course  of  part  of  the  arbitration  proceedings,  they 
were  not  on  December  17,  1914,  attorneys  for  appellee, 
and  that  they  are  now  appearing  only  specially  to  con- 
test notice  and  judgment 

The  second  notice  was  served  upon  W.  W.  Boyd, 
Jr.,  the  vice  president  of  appellee,  at  the  office  of  the 
company,  in  St.  Louis,  Missouri,  on  December  18, 1914. 
It  is  claimed  by  the  appellee  that  that  notice,  being 
served  outside  the  State  of  Illinois,  was  insufficient 
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The  third  notice  was  served  upon  Sawyer,  **the 
authorized  agent"  of  the  appellee,  and  served  within 
the  State  of  Illinois,  on  January  4,  1915.  It  is  claimed 
by  appellee  that  Sawyer  had  not  been  in  the  employ  of 
appellee  since  September  30,  1913;  that  the  agency 
of  Sawyer  was  revoked  on  December  18,  1914,  the  day 
after  notice  was  served  upon  Bentley,  Burling  & 
Swan ;  that  the  revocation  at  that  significant  time  was 
not  a  ruse  or  subterfuge,  but  merely  making  the  rec- 
ords of  the  Secretary  of  State  accord  with  the  facts. 

As  to  the  notice  served  on  the  vice  president  of  ap- 
pellee, on  December  18,  19i4,  at  St.  Louis,  Missouri: 

It  is  necessary,  of  course,  at  the  outset,  to  determine 
just  what  is  meant  in  the  statute  bv  the  word  ** notice." 
Does  it  mean  knowledge  or  infon^ation  created  by  the 
voluntary  act  of  the  appellant,  whether  by  a  technical 
legal  court  process,  or  by  mere  acts  in  pais.  If  it 
means  the  former,  then  ** notice"  is  synonymous  with 
"process,"  if  the  latter,  it  is  not.  There  does  not  seem 
to  be  anything  affirmative  in  the  arbitration  statute 
that  suggests  the  issuance  of  a  court  process ;  and  tak- 
ing the  word  in  its  context,  in  a  statute  that  came  into 
being,  we  may  assume,  to  avoid  some  of  the  vices  of 
a  conventional  lawsuit,  it  does  not  appear  reasonable 
to  interpret  the  word  ** notice,"  which  to  the  lay  mind 
means  knowledge  however  obtained,  to  mean  something 
else,  something  known  only  to  the  legal  profession,  and 
called  by  them,  in  the  nomenclature  of  the  law,  a 
process. 

If  then  ''notice,"  as  the  word  is  used  in  the  statute 
in  question,  means  information  and  not  a  court  proc- 
ess, was  the  notice  served  in  St.  Louis,  Missouri, 
sufiScient!  It  is  claimed  by  appellee  that  a  judgment 
rendered  upon  such  notice  served  in  Missouri  would 
be  void.  There  are  two  ways  by  which  a  court  may 
obtain  jurisdiction  of  the  party :  First,  by  service  of 
process  within  the  jurisdiction ;  and  second,  by  the  act 
of  the  party  in  voluntarily  submitting  himself  to  the 
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jurisdiction  of  the  court  A  typical  case,  included 
within  the  last  method,  is  where  a  party  causes  his 
appearance  to  be  entered,  or  authorizes  it  to  be  done, 
as  in  the  case  of  a  confession  on  a  promissory  note. 
In  the  present  case  the  defendant,  by  signing  the  agree- 
ment that  the  award  should  be  filed  in  the  Circuit  Court 
and  judgment  entered  thereupon,  definitely  subjected 
itself  to  the  jurisdiction  of  the  Circuit  Court  and  has 
authorized  judgment  to  be  entered  against  it,  as  cer- 
tainly as  if  it  had  signed  a  power  of  attorney  author- 
izing a  confession  of  judgment.  Indeed  the  case  is 
exactly  similar  in  its  essence  to  one  where  such  a 
power  of  attorney  is  given.  That  principle  was  recog- 
nized by  this  Court  in  the  case  of  Beaton  v.  Kendall, 
61  111.  App.  291,  in  which  Mr.  Justice  Waterman, 
speaking  for  the  court,  said  in  passing  upon  an  agree- 
ment not  entirely  dissimilar  to  the  one  here:  **The 
agreement  is  really  analogous  to  a  po^er  of  attorney 
authorizing  a  confession  of  judgment.'*  We  are 
therefore  of  the  opinion  that  the  notice  served  upon 
appellee  in  St.  Louis,  Missouri,  in  accordance  with  the 
written  contract  of  the  parties  and  the  arbitration 
statute,  was  sufficient,  and  that  upon  the  filing  of  the 
award  the  court  obtained  jurisdiction. 

As  to  the  claim  that  notice  served  outside  of  the 
State  is  not  due  process  of  law,  we  do  not  think  it  ten- 
able, as  the  appellant  in  signing  the  arbitration  agree- 
ment voluntarily  and  with  knowledge  waived  every- 
thing beyond  mere  notice. 

As  to  the  notice  served  upon  Sawyer,  '*the  author- 
ized agenf  of  the  appellee,  and  served  within  the 
State  of  Illinois,  January  4,  1915 : 

Of  course.  Sawyer  was  not  on  January  4, 1915,  in  the 
employment  of  appellee,  and  in  fact  had  not  been  since 
October,  1913.  The  appellee  in  July,  1910,  qualified 
as  a  foreign  corporation  in  the  State  of  Illinois,  and 
opened  an  office  in  Chicago  and  appointed  Sawyer  its 
statutory  agent.    The  appellee  had  not  solicited  or 
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actually  performed  any  construction  work  in  Chicago, 
or  elsewhere  in  Illinois,  since  May  21,  1914.  The  re- 
mmciation  of  its  license  to  do.  business  in  the  State  of 
lUmois  and  the  revocation  of  the  authority  of  the  stat- 
utory agent  occurred  on  December  18,  1914. 

It  is  claimed,  however,  by  the  appellant ' '  that  a  cor- 
poration that  has  once  complied  with  the  foreign  cor- 
poration statute  is  estopped  from  revoking  the  ap- 
pointment ,  of  its  statutory  agent,  and  withdrawing 
from  the  State  so  long  as  any  controversy  exists  be- 
tween it  and  Illinois  citizens,  growing  out  of  business 
transactions  entered  into  in  Illinois  while  the  corpo- 
ration was  authorized  to  do  business  here/* 

The  statute  uses  the  words  *' shall  constantly  keep 
on  file  *  •  •  the  name  and  address  of  some  per- 
son." (J.  &  A.  ^  2528.)  It  contains  no  express  provi- 
sion as  to  any  future  time  when  it  may  be  the  foreign 
corporation  has  ceased  entirely  all  business  within  the 
State.  Of  course,  it  is  reasonable,  in  view  of  the  lack 
of  affirmative  statement  in  the  statute  itself,  as  to 
whether  the  agent 's  name  may  be  withdrawn  when  the 
corporation  has  ceased  entirely  to  do  business  in  the 
State,  to  conclude  that,  as  the  presence  of  an  agent  at 
such  a  time  would  be  entirely  superfluous,  as  there 
could  be  no  need  of  any  one  to  be  served,  the  name 
might  then  be  withdrawn.  But  in  the  instant  case,  was 
not  the  appellee  doing  business  in  the  State  of  Illinois 
on  January  4,  1915 1  The  arbitration  agreement  was 
entered  into  on  March  6,  1913,  and  on  November  5, 
1914,  the  arbitrators  made  their  award  and  signified 
that  appellant  was  entitled  to  recover.  Of  course,  the 
matter  of  the  arbitration,  being  the  result  of  an  unex- 
ecuted, unfinished  contract  between  appellant  and  ap- 
pellee, was  the  *' business'*  of  both  parties,  each  was 
interested  in  its  side  and  in  its  success,  and  probably 
would  be  affected  as  a  matter  of  profit  or  loss,  accord- 
ing to  the  ultimate  determination  of  the  arbitration. 
A  voluntary  arbitration  involving  profit  or  loss  to  the 
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extent  of  thousands  of  dollars  is  as  much  a  matter  of 
** business''  as  far  as  the  appellee  is  concerned  as  any 
matter  of  building .  construction.  So  on  December  18, 
1914,  the  date  when  appellee  undertook  to  withdraw 
the  name  of  Sawyer  as  its  agent,  it  cannot  be  said, 
reasonably,  that  it  was  not  doing  business  in  this 
State. 

In  the  case  of  Forrest  v.  Pittsburgh  Bridge  Co.,  116 
Fed.  357,  Forrest  brought  suit  against  the  Pittsburgh 
Bridge  Company  and  served  one  Church,  a  former 
agent  of  the  corpol^ation,  on  April  22,  1901,  although 
the  company  had  not  only  gone  out  of  business  in  the 
State  of  Illinois,  but  at  a  prior  date,  May  12,  1900, 
ceased  doing  business  anywhere,  and  was  from  that 
time  on  settling  up  its  affairs.  Judge  Grosscup's  opin- 
ion in  that  case  is  undoubtedly  to  the  effect  that  a 
foreign  corporation,  **not  doing  business  in  the  State, 
cannot  be  held  to  be  found  in  the  State."  That  case, 
however,  is  not  in  point,  where  as  here  the  corporation 
is  still  doing  business  in  the  foreign  State.  Of  course, 
it  looks  as  though  after  service  on  Bentley,  Burling 
and  Swan,  appellee  had  made  a  deliberate  effort  to 
escape  a  threatened  judgment,  and  so  conduct  itself 
that  no  notice  could  be  served  and  no  judgment  be 
entered,  and  the  normal  result  of  the  private 
contract  of  arbitration  entirely  thwarted  and  rendered 
nugatory.  It  may  be  assumed  that  if  the  award  had 
been  favorable  to  appellee,  the  latter  would  have  con- 
sidered the  result  as  taking  place  in  the  State  of  Illi- 
nois and  as  part  of  and  belonging  to  its  business.  The 
contract  of  arbitration  of  March  6,  1913,  was  the  out- 
growth of  and  provided  for  in  the  building  contract  of 
October  30,  1911.  It  is  diflScult  to  escape  the  conclu- 
sion that  the  arbitration  proceedings  and  the  award, 
arising  as  they  do  by  reason  of  the  terms  of  the  orig- 
inal building  contract,  was  a  matter  of  business.  If  '  ^  a 
man  does  business  when  he  contracts  obligations," 
according  to  the   dictum   of  Mr.   Justice   Brown  in 
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Kfdghts  Templars'  <&  Masons'  Life  Indemnity  Co,  v. 
Jarman,  187  U.  S.  197,  it  may  be  said,  also,  that  the 
acts  of  the  parties  in  fulfilment  of  their  contractual 
obligations  constitute  business  at  least  as  meant  and 
intended  by  the  statute  in  question.  We  are  therefore 
of  the  opinion  that  the  appellee  on  January  4,  1915,  at 
the  time  when  Sawyer  was  served  with  notice,  had 
not  entirely  ceased  doing  business  in  the  State  of  Illi- 
nois, and  that  such  service  was  sufficient.  Brown- 
Ketcham  Iron  Works  v.  Geo.  B.  Swift  Co.,  53  Ind.  App. 
630,  100  N.  E.  584,  at  590.  The  judgment  of  the  trial 
court  therefore  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  P.  Hicks,  Defendant  in  Error,  t.  G.  B.  Simons, 

Plaintiff  in  Error. 

Gen.  No.  22,055. 

1.  Landlobd  and  tenant,  S  73*— icTten  tenant  v<icating  premises 
upon  service  of  notice  is  liable  for  subsequently  accruing  rent. 
Where  a  lease  providee  that  in  case  the  lessee  fails  to  pay  the  rent 
as  provided  by  the  lease,  and  the  lessor  serves  a  five-day  notice,  the 
lessee  "expressly  agrees  that  the  serving  of  the  said  five-day  notice 
shaU  not  release  lessee  from  the  payment  of  all  rent  due  or  to  be- 
come due  under  the  terms  of  said  lease,  and  said  lessee  hereby 
expressly  agrees  to  pay  the  rent  for  the  full  term  of  said  lease, 
notwithstanding  the  service  of  such  five-day  notice/'  and  the  lessor 
serves  a  five-day  notice  that  unless  the  rent  is  paid  on  or  before  a 
certain  date,  the  lease  will  be  "terminated  under  the  terms  of  the 
said  lease,"  the  lessee  is  not  relieved  from  liability  for  rent  subse- 
quently accruing  under  the  lease,  even  though  he  vacated  the  prem- 
ises pursuant  to  the  five-day  notice  and  the  lessor  took  possession. 

2.  Landlobd  and  tenant,  (  330* — what  does  not  affect  power 
conferred  by  warrant  to  confess  judgment  in  lease.  That  a  warrant 
to  confess  |iidgment  contained  in  a  lease  authorizes  the  confession 

•8m  UUnoit  Notes  DlK«st,  Vols.  XI  to  XV,  and  Camolatlve  Quarterly,  tame 


84  Appellate  Coubts  op  Illinois. 

^— ^-^i^^-^^— ^— — i  ■  ■  I.I  II—..  — ■^M.J    >  ■■  ■  mmm^^m^^^^ 

Hicks  T.  SimonB,  207  111.  App.  83. 

of  judgment  for  rent,  while  the  money  stipulated  in  the  lease  to 
be  paid  as  rent  ceased  to  be  rent  upon  a  breach  of  the  lease  and 
was  converted  into  damages  by  the  stipulation  6f  the  lease,  does 
not  affect  the  power  conferred  by  the  warrant. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  June  27,  1917. 

King,  Broweb  &  Hublbut,  for  plaintiff  in  error. 
Abbam  L,  Myers,  for  defendant  in  error. 

Me.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

The  writ  of  error  in  this  cause  is  prosecuted  by  the 
plaintiff  in  error  C.  B.  Simons  (hereinafter  designated 
defendant),  to  reverse  a  judgment  of  the  trial  court 
which  was  entered  in  favor  of  the  defendant  in  error, 
T.  P.  Hicks  (hereinafter  designated  plaintiff),  for  rent 
and  attorney's  fees. 

The  plaintiff's  claim  is  based  upon  a  cognovit  and 
lease.  The  statement  of  claim  of  plaintiff  sets  forth 
that  the  plaintiff's  claim  is  for  rent  under  a  certain 
lease,  dated  April  7,  1913,  whereby  the  plaintiff  de- 
mised to  defendant  the  premises  therein  described, 
for  a  term  of  one  year,  at  an  annual  rental  of  $510, 
payable  in  monthly  instalments  of  $42.50  each;  that 
by  virtue  of  said  demise  the  sum  of  $182.50  is  due  as 
rent,  being  for  part  of  the  month  of  August  and  for 
the  months  of  September,  October,  November  and  De- 
cember, 1913,  and  January,  1914,  and  that  $17  is  due 
as  reasonable  attorney's  fees,  as  provided  in  said 
lease.  The  affidavit  sets  forth  that  there  is  due  to  the 
plaintiff  from  defendant  $182.50.  A  copy  of  the 
lease  is  attached  to  the  statement  of  claim.  The  lease 
is  dated  April  7,  1913,  and  was  made  between  T.  P. 
Hicks,  lessor,  and  C.  B.  Simons,  lessee,  and  recites  that 
the  lessor  demised  flat  No.  4,  fourth  floor,  No.  3825 
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Ellis  avenue,  Chicago,  to  be  occupied  as  a  private  res- 
idence from  May  1,  1913,  until  the  last  day  of  April, 
1914 ;  that  the  lessee  agrees  to  pay  as  rent  the  sum  of 
$510,  payable  in  monthly  instalments  of  $42.50  in  ad- 
vance, on  the  first  day  of  each  and  every  month  of  said 
term. 

On  June  5, 1914,  the  trial  judge  entered  judgment  in 
favor  of  the  plaintiff  for  $199.50  and  costs. 

On  February  27,  1915,  an  order  was  entered  which 
recited  that  a  motion  of  the  defendant  (that  the  judg- 
ment by  confession  of  June  5, 1914,  be  vacated  and  set 
aside)  was  set  for  hearing  on  March  13,  1915. 

.  On  September  20, 1915,  an  order  was  entered  overrul- 
ing the  motion  of  the  defendant  to  set  aside  the  judg- 
ment. 

In  considering  the  motion  of  the  defendant  to  set 
aside  the  judgment  by  confession,  there  was  presented 
to  and  the  trial  judge  considered  an  aflSdavit  of  merits 
filed  by  the  defendant. 

The  affidavit  of  merits  of  the  defendant  recited,  inter 
alia,  that  the  defendant  had  a  good  defense  to  all  of 
the  plaintiff's  demand,  except  the  sum  of  $87.50,  being 
rent  at  the  rate  of  $42.50  per  month  for  the  months 
of  September  and  October,  1913,  and  $2.50  of  the  rent 
of  August,  1913 ;  that  on  October  25, 1913,  the  plaintiff 
served  the  defendant  with  a  written  notice,  stating 
that  there  was  then  due  from  the  defendant  for  rent 
$87.50 ;  that  the  said  notice  recited  that  unless  payment 
was  made  by  October  30,  1913,  defendant's  lease  of 
said  premises  would  be  terminated  under  the  terms 
of  said  lease;  that  the  defendant  did  not  pay  any 
part  of  said  money  mentioned  in  said  notice ;  that  the 
plaintiff  never  withdrew  said  notice ;  that  in  pursuance 
of  said  notice  the  defendant  on  October  31,  1913,  va- 
cated said  premises  and  the  plaintiff  thereupon  took 
possession ;  that  the  defendant  has  never  occupied  said 
premises  since;  that  by  reason  of  the  election  of  the 
plaintiff  to  terminate  said  lease  on  October  30,  1913, 
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and  the  acceptance  of  said  notification  by  the  defend- 
ant and  his  removal  from  the  premises,  said  lease  be- 
came terminated  on  October  80,  1913,  and  no  rent  is 
due  thereunder;  that  all  of  the  money  claimed  by  the 
plaintiff  in  excess  of  $87.50  is  claimed  upon  the  theory 
that  the  defendant  owed  the  same  for  rent  of  the  prem- 
ises after  defendant  had  vacated  them ;  that  no  part  of 
said  excess  of  $87.50  is  due  from  the  defendant. 

The  error  complained  of  by  the  defendant  is  that  the 
trial  judge  did  not  vacate  the  judgment  as  to  all  in 
excess  of  $87.50;  in  other  words,  that  the  service  of 
the  written  notice  of  October  25, 1913,  and  the  vacation 
of  the  premises  by  the  defendant  terminated  the  lease 
as  of  the  end  of  October,  1913,  and  that  no  rent,  there- 
fore, accrued  for  the  subsequent  months  of  November 
and  December,  1913,  and  January,  1914. 

It  is  provided  in  said  lease  as  follows: 

*'In  case  lessee  fails  to  pay  the  rent  herein  specified 
to  be  paid,  at  the  time  and  in  the  manner  herein  pro- 
vided, and  said  lessor  serves  a  five-day  notice,  sai^ 
lessee  hereby  expressly  agrees  that  the  serving  of  said 
five-day  notice  shall  not  release  lessee  from  the  pay- 
ment of  all  rent  due  or  to  become  due  under  the  terms 
of  said  lease,  and  said  lessee  hereby  expressly  agrees 
to  pay  the  rent  for  the  full  term  of  said  lease  notwith- 
standing the  service  of  such  five-day  notice. '  * 

The  notice  that  was  served  upon  the  defendant  was 
that  if  the  rent  was  not  paid  *^on  or  before  the  30th 
of  October,  1913,  defendant's  lease  of  said  premises 
would  be  terminated  under  the  terms  of  said  lease.'' 
Considering  that  the  lease  provides  expressly  that  the 
serving  of  a  five-day  notice  shall  not  release  the  lessee 
from  the  payment  of  rent  to  become  due  imder  the 
terms  of  the  lease,  and  that  the  notice  itself  was  to  the 
effect  that  the  defendant's  lease  of  said  premises  ''will 
be  terminated  under  the  terms  of  said  lease,"  it  is  im- 
possible to  avoid  the  conclusion  that  the  defendant, 
after  the  service  of  the  five-day  notice  and  after  his 
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vacation  of  the  premises  in   October,   1913,   still   re- 
mained liable  for  rent  accruing  pursuant  to  the  terms 
of  the  lease  for  the  succeeding  months  of  November, 
December  and  January.     The  case  of  Wm.  J.  Lemp 
Brewing  Co.  v.  Lonergan,  72  111.  App.  223,  is  instructive 
bnt  not  in  point.    In  that  case  the  notice  served  did  not 
provide  that  the  lease  will  be  terminated  *^  under  the 
terms  of  said  lease,"  nor  did  the  lessee  in  that  case 
expressly  agree  that  in  case   a   five-day  notice  was 
served  it  should  not  release  him  from  the  payment  due 
or  to  become  due  under  the  terms  of  the  lease.    In  Jef- 
ferys  v.  Hart,  197  111.  App.  514,  this  court  said: 
**  Until  an  act  is  performed  by  the  landlord  in 
pursuance  to  said  notice,  which  could  be  regarded 
as  an  election  to  consider  the  tenancy  ended,  the 
tenant  has  no  right  to  vacate  the  premises." 
meaning,  when  the   context   is   considered,    that   the 
service  of  the  five-day  notice  does  not  of  itself  consti- 
tute a  forfdture  of  the  lease.    In  the  latter  case  the 
notice  that  was  served  did  not  provide,  as  in  the  in- 
stant case,  that  the  ' '  defendant 's  lease  of  said  premises 
will  be  terminated  under  the  terms  of  said  lease," 
nor  was  there  a  provision  in  the  lease  expressly  provid- 
ing that  the  service  of  a  five-day  notice  would  not  avoid 
liability  for  future  rent. 

Mr.  Justice  Magruder,  in  Grommes  v.  St.  Paul  Trust 
Co.,  147  m.  634,  said:  **But  in  the  cases  where  the 
rule  has  been  laid  down  and  enforced  (possession 
ceasing,  payment  ceases),  it  does  not  appear  that 
there  was  an  express  covenant  or  agreement  on  the 
part  of  tlie  tenant  that  he  would  be  liable  for  the  rents 
accruing  up  to  the  end  of  the  term,  notwithstanding 
the  re-entry  of  the  landlord  before  the  expiration  of 
the  term  for  default  in  the  payment  of  rent. ' ' 

It  is  claimed  by  the  defendant  that  in  the  Grommes 
case,  supra,  there  was  no  notice  of  termination  of  the 
tenancy.  The  answer  to  that  is  there  is  no  notice  of  a 
termination  of  tenancy  in  the  instant  case,  save  ter- 
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mination  according  to  the  terms  of  the  lease,  and  ae- 
cording  to  the  terms  of  the  lease  the  service  of  the 
five-day  notice  and  the  request  for  the  rent  therein 
contained  did  not  relieve  the  defendant  of  his  obliga- 
tion to  pay  rent '  *  due  or  to  become  due  under  the  terms 
of  said  lease  •  ♦  •  for  the  full  term  of  said  lease, 
notwithstanding  the  service  of  such  five-day  notice,'' 
We  are  therefore  of  the  opinion  that  the  service  of  the 
notice  in  question  and  the  vacation  of  the  premises  did 
not  avoid  the  liability  of  the  defendant  to  pay  the  rent 
for  the  months  of  November  and  December,  1913,  and 
January,  1914. 

As  to  the  contention  that  the  money  stipulated  in 
the  lease  to  be  paid  as  rent  ceased  to  be  rent  and  was 
converted  into  damages  by  the  stipulation  of  the  lea^e, 
so  that  the  warrant  to  confess  judgment  for  rent  only 
did  not  confer  power  to  confess  judgment  for  damages, 
it  makes  no  difference  what  the  liability  is  called  as 
long  as  it  exists  and  is  the  result  of  the  written  obli- 
gation of  the  defendant.  Central  Investment  Co.  v. 
Melick,  267  111.  564.  Finding  no  error  in  the  record, 
the  judgment  will  be  afl&rmed. 

Affirmed. 
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Marsh  L.  Brown  &  Company,  Defendant  in  Error,  v. 
Chleago,  New  York  &  Boston  Refrigerator  Com- 
pany, Plaintiff  in  Error. 

Gen.  No.  22,093.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
lUvrKBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  June  27,  1917. 
Rehearing  denied  July  17,  1917. 

Statement  of  the  Case. 

Action  by  Marsh  L.  Brown  &  Company,  a  corpora- 
tion, plaintiff,  against  the  Chicago,  New  York  &  Bos- 
ton Eefrigerator  Company,  a  corporation,  defendant, 
to  recover  damages  for  injuries  to  freight.  To  reverse 
a  judgment  for  plaintiff  for  $480  and  costs,  defendant 
prosecutes  this  writ  of  error. 

G.  W.  Kbetzingeb,  Jr.,  and  L.  L.  Smith,  for  plain- 
tiff in  error. 

Joseph  M.  Connebt,  for  defendant  in  error. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Cabbiebs,  S  98* — what  constitutes  unreasonable  delay  in 
transit  of  freight.  A  delay  of  two  days  in  the  transit  of  a  car 
of  freight  because  of  a  defect  in  the  car  which  was  taken  out  of  the 
train  for  repair  is  unreasonable  where  it  is  shown  that  the  freight 
ooold  have  been  transferred  to  another  car  in  two  hours. 

2.  Cabbiebs,  S  106* — when  burden  in  on  carrier  to  explain  delay. 
Where  a  shipment  of  freight  is  delayed  beyond  the  time  usually 
required  for  transportation  between  such  points,  the  burden  is  on 
the  carrier  to  explain  the  delay  and  that  it  was  not  due  to  its  neg- 
ligenca 

•8«B  miools  NolM  DlrMt,  Tola.  XI  to  XV»  and  Cnmnlatlve  Qoiurterly, 
tiVte  Mid  ttrtl—  mmber. 


90  Appellate  Courts  of  Illinois. 


Kellner  v.   Flnkl.   207   111.   App.   90. 


3.  Carbiers — when  ex^idence  shows  no  satisfactory  explanation  of 
delay  in  transportation.  In  an  action  against  a  carrier  to  recover 
for  damages  caused  by  an  unreasonable  delay  in  the  transportation 
of  freight,  evidence  held  to  show  no  satisfactory  explanation  for 
such  delay. 

4.  Cabbiebs — when  evidence  shows  number  of  articles  in  ship- 
ment. In  an  action  against  a  carrier  to  recover  for  injuries  to 
certain  articles  of  freight  in  shipment,  the  contention  that  the 
evidence  does  not  show  the  number  of  such  articles  is  not  tenable, 
where  the  number  is  alleged  in  plaintiff's  statement  of  claim  and 
is  not  denied  by  defendant  and  is  otherwise  shown. 

6.  Cabbiebs — when  contention  that  claim  for  loss  was  not  timely 
made  is  without  merit.  In  an  action  against  a  carrier  for  injuries 
to  freight,  defendant's  contention  that  plaintift  did  not  make  a 
claim  for  loss  in  writing  within  four  months  as  required  by  the 
bill  of  lading  is  not  tenable  where  the  making  of  such  claim  was 
not  denied  in  the  affidavit  of  defense  and  the  point  was  not  urged 
in  the  trial  court. 

6.  Cabbiebs,  §  110* — what  is  measure  of  damages  for  unreason- 
able delay  in  shipment  of  freight.  In  an  action  to  recover  for 
damages  caused  by  an  unreasonable  delay  in  the  shipment  of 
freight,  the  measure  of  damages  is  the  difference  between  the 
market  value  of  the  freight  when  it  should  have  arrived  at  its 
destination  and  its  market  value  when  it  did  arrive. 


Talitha  H.  Kellner  et  al.,  Appellants,  y.  Emma  Finkl 

et  al.,  Appellees. 

Gen.  No.  22,121. 

1.  Pabtitiow,  S  49* — when  plea  of  pendency  of  prior  action  is 
good.  A  plea  which  states  that  a  bill  of  complaint  in  a  partition 
proceeding  was  filed  prior  to  a  bill  of  complaint  by  another  which 
requested  substantially  similar  relief  as  to  substantially  the  same 
property  and  similar  parties  in  the  same  court,  and  which  shows 
that  the  first  cause  is  being  prosecuted  with  diligence  and  is  pend- 
ing and  undetermined,  is  good. 

2.  Pleading,  §  123* — when  plea  deemed  sufficient.  Where  the 
truth  of  matter  averred  in  a  plea  is  not  denied  and  no  replication 

•8e«  liliJiolfi  Noteti  Dlseat,  Vols.  XI  to  XV,  and  CamnUtlTe  Qiuurtorly, 
tople  and  Mctton  nninb«r. 
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is  filed  thereto  on  review,  the  plea  will  he  considered  sufficient  and 
the  rulings  of  the  court  thereon  according  to  law. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Chables  M.  Foell,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed 
June  27,  1917.    Rehearing  denied  July  13,  1917. 

Wyman,  Jubgens  &  Cabpenter,  for  appellants. 
Holt,  Cutting  &  Sidley,  for  Edna  Paulina  Wahl. 
Edgab  L.  Mastebs,  for  George  L.  Herbert. 
O'DoNNELL  &  O'DoNNELL,  foT  appelleos. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court 

Two  partition  suits  having  been  begun,  one  after  the 
other,  on  the  same  day,  in  the  Superior  Court,  there  has 
arisen  the  simple  question  whether  the  chancellor  erred 
in  ruling  that  the  one  that  was  begun  first  should  take 
precedence. 

The  appellee,  George  L.  Herbert,  filed  with  the  clerk 
of  the  Superior  Court  on  May  15,  1915,  his  bill  of 
complaint  against  the  appellants  and  other  defend- 
ants, which  bill  of  complaint  requested  the  partition  of 
certain  real  estate.  Later,  on  the  same  day,  the  ap- 
pellants filed  a  bill  of  complaint  against  the  appellee 
and  others  requesting  a  partition  of  substantially  the 
same  real  estate.  The  two  cases  were  docketed  respec- 
tively as  General  Nos.  315,815  and  315,816. 

To  the  bill  of  complaint  (Gen.  No.  315,816),  pleas 
(substantially  similar)  were  filed  by  George  K. 
Schmidt,  Charles  J.  Schmidt,  trustees,  Edna  P.  Wahl, 
individually  and  as  guardian  ad  litem,  Emma  Finkl, 
Jeanette  Schoeller,  Agatha  Herbert,  K.  E.  Herbert, 
George  K.  Schmidt,  guardian  of  certain  minors,  and 
George  L.  Herbert,  all  of  which  pleas  set  up  as  a  de- 
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fense  the  prior  commencement  of  the  suit  of  George  L. 
Herbert. 

The  plea  of  George  L.  Herbert,  filed  as  aforesaid,  on 
July  24,  1915,  avers,  inter  alia,  that  he  filed  a  bill  of 
complaint  on  May  15,  1915,  making  defendant  thereto 
all  parties  interested  in  the  real  estate  described  in 
the  bill  of  complaint  of  appellants,  and  asked  partition 
thereof,  being  the  same  relief  prayed  for  in  the  bill  of 
complaint  of  appellants;  that  the  bill  of  complaint  of 
appellee  bore  the  General  No.  315,815;  that  the  sum- 
mons, which  was  returned  to  the  sheriff  of  Cook  county 
and  filed  in  said  cause,  showed  that  eight  of  the  defend- 
ants in  said  cause  were  served  with  said  summons  on 
May  15,  1915 ;  that  all  of  the  defendants  therein  were 
served  with  process  in  time  for  the  June  term,  1915, 
more  than  ten  days  before  the  first  day  of  the  said 
June  term;  that  all  of  the  defendants  to  appellee's 
bill  of  complaint,  except  three  (who  were  complain- 
ants in  appellants'  bill  of  complaint),  filed  their  an- 
swers to  appellee 's  bill  of  complaint ;  that  replications 
had  been  filed  to  said  answers  and  that  said  cause. 
Gen.  No.  315,815,  was  at  issue  except  for  certain  ex- 
ceptions and  one  demurrer,  which  are  frivolous;  that 
the  former  bill  of  complaint  (Gen.  No.  315,815)  is 
pending  in  the  Superior  Court,  undetermined  and  un- 
dismissed.   ^ 

The  appellee,  George  L.  Herbert,  was  served  by  ap- 
pellants with  a  copy  of  the  bill  of  complaint  of  appel- 
lants on  May  17,  1915.  That  bill  of  com'plaint  bears 
the  General  No.  315,816. 

On  September  22,  1915,  the  chancellor  entered  an 
order,  which  is  as  follows : 

**This  cause  coming  on  to  be  heard  upon  the  mo- 
tions of  the  complainants  to  strike  from  the  files  the 
respective  pleas  in  abatement  filed  herein  by  George 
K.  Schmidt  and  Charles  J.  Schmidt  as  trustees,  and 
of  Edna  Paulina  Wahl,  individually  and  as  guardian 
ad  litem  of  Ernest  Wahl  and  George  Wahl,  minors, 
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and  of  Kaspar  Schmidt,  George  Schmidt,  Edna 
Schmidt  and  Ernst  Schmidt,  and  of  George  L.  Her- 
bert, and  of  Emma  Finkl,  Jeanette  Schoeller,  Agatha 
Herbert  and  Kate  B.  Herbert;  and  the  court  having 
heard  the  arguments  of  counsel  in  the  premises,  doth 
deny  the  several  motions  of  the  said  complainants  to 
strike  said  respective  pleas  from  the  files. 

"Thereupon  coniplainants  move  the  court  to  set 
down  for  hearing  as  a  matter  of  fact  the  said  several 
pleas  in  abatement  above  mentioned,  except  the  plea 
of  the  said  defendant  Geobge  L.  Hebbebt,  which  motion 
is  denied  by  the  court. 

"Thereupon,  on  motion  of  the  said  several  defend- 
ants. It  Is  Obdbbed  by  the  Coubt  that  said  respective 
pleas  be  set  down  for  argument ;  and  upon  such  argu- 
ment it  is  considered  by  the  court  that  said  pleas  be 
allowed ;  wherefore  the  court  doth  Obdeb,  Adjudge  and 
Decbeb  that  the  said  bill  of  complaint  herein  be  dis- 
missed and  that  the  defendants  go  without  day,  etc.*' 

It  is  contended  by  appellants :  (1)  That  a  plea  of  a 
former  suit  pending  is  a  plea  in  abatement  and  not 
permissible  in  partition  proceedings;  (2)  that  he  is 
entitled  on  demand  to  a  trial  on  the  question  of  the 
fact  raised  by  a  plea  in  abatement;  (3)  that  priority 
in  service  determines  jurisdiction. 

The  Abatement  Act  (Revised  Statutes),  ch.  1,  sec. 
21  (J.  &  A.  Tf  21),  reads  as  follows :  *'No  plea  in  abate- 
ment shall  be  received  in  any  suit  for  partition,  nor 
shall  such  suit  abate  by  the  death  of  any  tenant. ' ' 

In  Monroe  v.  Millizen,  113  111.  App.  157,  a  case  in 
which  the  court  refers  to  the  record  as  very  obscure, 
and  where  the  second  suit  proceeded  to  a  hearing  and 
decree,  it  was  held  that  a  plea  in  abatement  was  im- 
properly filed,  ajnd  that  if  it  were  considered  as  an 
answer,  **in  which  capacity  it  was  allowed  to  stand,  it 
fails  to  aver  such  facts  (and  the  proof  established  none 
beyond  those  averred)  as  constitute  lis  pendens  or 
another  suit  pending.  ^  *    The  court  further  said : 

"Service  of  summons  had  not  been  had  on  all  par- 
ties named  as  defendants  in  the  bill  filed  by  plaintiff 
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in  error,  Alice  Monroe,  at  the  time  defendant  in  error 
filed  his  bill  for  partition  of  the  same  premises,  and 
such  former  suit  was  therefore  not  lis  pendens^  or 
another  suit  pending  in  respect  to  the  latter  suit,  re- 
quiring its  dismissal." 

In  the  latter  case,  the  court  cites  Grant  v.  Bennett, 
96  111.  513  (which  holds  that  as  to  the  rights  of  third 
persons  in  a  piece  of  real  estate,  '^lis  pendens  begins 
from  the  date  of  the  service  and  not  from  the  filing  of 
the  bill' 0  ;  Holbrook  v.  Ford,  153  111.  633  (which  holds 
that  *'as  there  was  no  service  of  process  *  *  *  no 
Uen,  equitable  or  otherwise,  should  have  been  re- 
quired") ;  and  Allison  v.  Drake,  145  HI.  500  (which 
holds  that  ^^a,  lis  pendens  begins  where  a  bill  is  filed, 
from  the  service  of  summons  and  not  before,  and 
where  there  is  no  service  and  the  defendant  does  not 
appear,  there  is  no  lis  pendens^'). 

All  of  the  cases  cited  by  Mr.  Justice  Baume,  in  Mon- 
roe V.  Millizen,  sv/pra,  are  cases  where  it  was  neces- 
sary to  determine  the  effect  of  an  action  or  other 
proceeding  in  court  upon  rights  acquired  during  its 
pendency.  In  the  instant  case,  no  question  is  presented 
relating  to  rights  acquired  by  any  third  person  after 
the  filing  of  the  bill  of  complaint  of  appellee,  and  be- 
fore service  of  process  on  appellants.  It  is  a  contest 
between  appellee  and  appellants  as  to  which  should  be 
recognized  by  the  court  as  having  first  legally  re- 
quested the  partition  of  certain  property,  and  of  which 
should  the  court  take  jurisdiction.  The  plea  of  the  ap- 
pellee alleges  certain  facts  as  to  service  on  the  defend- 
ants to  appellee's  bill  of  complaint,  and  we  may 
assume  therefrom  that  the  bill  of  complaint  first  filed 
was  being  prosecuted  with  diligence.  As  to  lis  pen- 
dens, courts  have  held  that  under  certain  circumstances 
it  existed  only  after  service;  they  have  also  held  in 
certain  cases  where,  for  example,  the  statute  of  limi- 
tations is  pleaded,  that  the  statute  is  tolled  from  the 
time  of  the  issuance  of  the  writ    Such  matters,  hoy- 
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ever,  are  not  involved  in  the  present  case.  The  sub- 
ject of  lis  pendens,  although  discussed  at  large,  was 
not,  as  a  subject,  before  the  chancellor.  The  latter 
ruled,  and  only  ruled,  that  a  plea  that  stated  that  the 
bill  of  complaint  of  appellants  was  filed  subsequently  to 
the  bill  of  complaint  of  appellee  both  requesting  sub- 
stantially the  same  relief  as  to  similar  property  and 
parties  and  in  the  same  court,  was  good.  Of  course 
in  making  that  ruling  he  decided  also  that  the  statute 
in  regard  to  pleas  in  abatement  in  partition  suits 
should  be  interpreted  rationally  and  not  literally,  and 
that  in  doing  so  it  was  inapplicable  to  the  plea  in  this 
case. 

Inasmuch  as  the  plea  of  appellee  shows  that  the  bill 
of  complaint  of  appellee  was  filed  first,  and  that  the 
cause  was  being  prosecuted  with  diligence,  we  are  of 
the  opinion  that  to  countenance  the  contention  of  ap- 
pellants as  sound  would  not  tend  to  the  orderly  ad- 
ministration of  justice,  but  rather  to  conflict  and  con- 
fusion. 

As  to  the  errors  assigned  by  appellants,  which  con- 
cerned the  way  in  which  the  pleas  were  taken  up  and 
considered  by  the  chancellor,  inasmuch  as  appellants 
did  not  deny  the  truth  of  what  was  averred  and  did 
not  file  a  replication  thereto,  we  are  of  the  opinion  that 
the  pleas  were  suflScient  and  the  ruling  of  the  court 
according  to  the  law.  Perry  v.  United  States  School 
Furniture  Co.,  232  HI.  101,  Finding  no  material  error 
in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Adomas  Bimkns^  Defendant  tn  Error^  t.  John  H.  Ta- 
naneyiez,  trading  as  Tananeyicz  Sayings  Bank^ 
Plaintiff  in  Error* 

Gen.  No.  22431.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  liCarch  term,  1916.    Alfirmed.    Opinion  filed  June  27,  1917. 

Statement  of  the  Case. 

Action  by  Adomas  Bimkus,  plaintiflf,  against  John 
M.  TananevicZy  trading  as  T^SLnaneyiez  Savings  Bank, 
defendant,  to  recover  money  deposited  with  defendant. 
To  reverse  a  judgment  for  $560  for  plaintiff,  defend- 
ant prosecutes  this  writ  of  error. 

Defendant  sought  to  introduce  evidence  in  regard 
to  certain  expenses  incurred  by  it  in  defending  certain 
lawsuits  and  as  to  the  number  of  its  employees  who 
had  attended  the  trials  and  the  number  of  days  they 
were  in  court,  but  the  evidence  was  ruled  out  as  in- 
competent. It  also  sought  to  show  that  plaintiff  had 
lived  in  the  same  house  as  his  brother  and  the  woman 
by  whom  the  brother's  passbook  had  been  presented  to 
defendant  and  who  had  received  the  money  there- 
on; that  he  was  intimately  acquainted  with  both  of 
them;  that  he  knew  his  brother  gave  the  passbook  to 
her  and  that  at  the  time  she  was  pregnant ;  that  she  and 
the  brother  were  engaged  to  be  married  and  had  gone 
to  a  church  to  arrange  for  marriage  and  had  arranged 
for  it;  that  three  days  after  aiding  his  brother  to 
withdraw  his  money  without  presenting  his  passbook 
it  being  claimed  by  such  brother  to  have  been  lost,  he 
took  the  brother  away.  Such  evidence  was  excluded 
as  immaterial 

Chables  C.  BoDENSTAB,  f  or  plaintiff  in  error. 
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LiTziNGBR,  McGuBN  &  Beid^  fot  defendant  in  error. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Deeision. 

1.  Banks  and  banking,  |  117* — what  conatitutea  prima  facie  case 
m  action  to  recover  $avinff$  depoHt,  Where  plaintiff,  in  an  action 
to  recover  a  saTlngB  deposit,  alleges  In  his  statement  of  claim  the 
deposit  of  the  sum  with  defendant  under  a  certain  book  account 
and  this  is  not  denied  by  defendant,  he  makes  out  a  prima  facie 
case  and  the  burden  of  introducing  evidence  to  prove  that  plain- 
tiff is  not  entitled  to  recover  on  that  account  Is  then  on  defendant. 

2.  iNnmNmr,  §  2* — when  l)ond  is  nullity.  An  indemnifying 
bond  which  does  not  name  any  one  to  whom  the  maker  of  the 
bond  is  bound  is  a  nullity. 

3.  Banks  and  banking,  f  118a* — when  evidence  aufjicient  to 
iupport  verdict  for  plaintiff  in  action  to  recover  deposit.  In  an 
action  to  recovtf  a  savings  deposit,  evidence  held  sufficient  to  sup- 
port a  verdict  for  plaintiff  though  he  was  the  only  witness  In  his 
own  behalf  while  six  witnesses  testified  for  defendant. 

4.  Banks  and  banking,  S  118* — when  exclusion  of  evidence  is 
proper.  In  an  action  to  recover  a  savings  deposit,  rulings  of  the 
court  in  excluding  certain  evidence  as  incompetent  and  immaterial, 
held  proper. 

5.  iKSTBucnoNS,  I  120* — when  instruction  properly  refused*  An 
instruction  which  recited  matters  and  suggested  findings  in  sup- 
port of  which  the  record  contained  no  evidence,  held  properly  re- 
fosed. 

*8m  nilnoU  Notes  Dtsest,  YoU.  ZI  to  XV,  and  Cnmolattve  Qiwrtorly,  iMue 
laple  and  Mctlon  nambcr. 
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Knudsen  v.  Helmick,  207  lU.  App.  98. 


E.  Knudsen,  Defendant  tn  Error,  t.  Harry  Helmiek, 

Plaintiff  In  Error. 

Oen.  No.  22,160.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt- 
NET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  June  27»  1917. 

Statement  of  the  Case. 

Action  by  E.  Knudsen,  plaintiff,  against  Harry  Hel- 
mick,  defendant,  to  recover  money  collected  and  with- 
held. To  reverse  a  judgment  for  plaintiff  for  $111.71, 
defendant  prosecutes  this  writ  of  error. 

A.  W.  Mabtin  and  Edwabd  H.  S.  Mabtin,  for  plain- 
tiff in  error. 

Geoboe  W.  Bbown,  for  defendant  in  error. 

Mb.  Justice  Tatlob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelsion. 

1.  Municipal  Coubt  of  Chicago,  §  13^ — when  itatemeni  of  claim 
U  tutJUcient.  In  an  action  in  the  Municipal  Court  of  Chicago  to 
recover  money,  collected  by  the  defendant  and  withheld  from  plain- 
tiff, a  statement  of  claim  which  informs  defendant  that  it  Is  for 
rent  for  specified  months,  amounting  to  a  specified  sum,  that  It  is 
for  rents  collected  and  wrongfully  collected  after  the  title  to  the 
property  had  been  conveyed  to  plaintiff,  sufficiently  Informs  defend- 
ant of  the  nature  of  plaintiff's  claim. 

2.  Municipal  Coubt  of  Chicago,  |  28* — when  oJffection  to  state- 
ment  of  claim  may  not  he  raised.  Objection  to  the  sufficiency  of 
the  statement  of  claim  In  an  action  in  the  Municipal  Court  of  Chi- 
cago cannot  first  be  raised  on  appeal. 

3.  Pbincipal  and  agent,  I  167* — when  agent  collecting  rents  is 
liable  to  third  person.    An  agent  to  collect  rents  to  whom  notice 

•See  Illlnoto  Motes  Digest,  Vol*.  XI  to  XV.  and  Camalatly*  QwtflOTlj,  mm 
tonic  mm!  sectloo  nnmb^. 
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Ib  glTen,  by  notifying  him  through  the  person  in  charge  of  his 
office  and  conducting  his  business,  that  the  property  has  been  sold 
by  his  principal,  cannot  collect  rents  from  the  premises  without 
being  liable  to  such  purchaser. 


Frank  M.  Prindle,  trading  as  Frank  HL.  Prindle  & 
Company,  Defendant  In  Error,  v.  Arthur  E.  San- 
der, trading  as  Sander,  Guernsey  &  Company, 
Plaintiff  In  Error. 

Oen.  No.  22,204.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
WnxiAMS,  Judge,  presiding.  Heai;d  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reyersed  and  remanded.  Opinion  filed 
June  27,  1917. 

Statement  of  tbe  Case. 

Action  by  Frank  M.  Prindle,  trading  as  Frank  M. 
Prindle  &  Company,  plaintiff,  against  Arthur  E. 
Sander,  trading  as  Sander,  Guernsey  &  Company,  de- 
fendant, for  the  purchase  price  of  goods  sold  and  de- 
livered. To  reverse  a  judgment  for  plaintiff  for 
$812.93,  defendant  prosecutes  this  writ  of  error. 

Adams,  Cebws,  Bobb  &  Wescott  and  Gilbert  T.  Gra- 
ham, for  plaintiff  in  error. 

SiLBBB,  Isaacs,  Silbeb  &  Woley,  for  defendant  in 
error;  James  D.  Wolby  and  Jay  C.  Lytle,  of  counsel. 

Mb.  Justice  Taylor  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

1.  Municipal  Coubt  or  Chicago,  |  13* — when  affidavit  of  meritM 
is  sufficient.  Even  though  the  affidavit  of  merits  in  an  action  in 
the  Municipal  Court  of  Chicago  is  not  clearly  and  logically  drawn, 
contains  immaterial  matter  and  states  the  amount  of  damages 
poorly  and  weakly,  it  is  sufficient  where,  on  analysis,  it  sets  up  a 
good  defense  to  the  whole  of  plaintiffs  claim,  sufficiently  specifies 
the  nature  of  such  defense  and  states  the  damages  in  such  a  man- 
ner as  to  render  the  amount  claimed  obvious. 

2.  Sales,  $  320* — what  may  l>e  set  off  in  action  for  purchase 
price.  In  an  action  for  the  purchase  price  of  goods,  defendant  may 
set  up  that  goods  were  of  an  inferior  grade  and  not  according 
to  the  contract  nor  to  the  sample. 

3.  Municipal  Coubt  of  Chicago,  f  lZ*-^-v?hen  statement  of  claim 
is  founded  on  original  contract  of  sale.  A  statement  of  claim  which 
recites  that  it  is  for  the  purchase  price  of  goods  sold  and  delivered 
to  defendant  at  his  request  is  founded  upon  the  original  contract 
and  not  upon  an  account  stated. 

4.  Pleading — when  action  of  court  in  striking  affidavit  of  merits 
improper.  On  review,  the  action  of  the  trial  court  in  striking  an 
affidavit  of  merits  from  the  files  cannot  be  sustained  on  a  ground 
on  which  the  motion  to  strike  was  not  based. 


In  re  Petition  of  Fanline  Sawick. 

Gen.  No.  8S,240. 

• 

1.  Execution,  f  302*— ir/iat  evidence  is  admissible  to  determine 
whether  petitioner  maliciously  appropriated  property.  On  a  peti- 
tion to  the  County  Court  of  Cook  county  for  the  release  of  one  held 
in  custody  by  virtue  of  a  capias  ad  satisfaciendum  issued  upon  a 
Judgment  entered  in  the  Municipal  Court  of  Qhicago  in  an  action 
of  trover,  where  there  is  an  inconsistency  between  the  statement  of 
trover  with  the  affidavit  attached,  on  the  one  hand,  and  the  ver- 
dict of  the  jury  on  the  other,  the  County  Court  judge  is  warranted 
in  permitting  the  petitioner  to  introduce  evidence  showing  that  the 
property  was  purchased  by  her,  partly  paid  for,  lost  and  the  cir- 
cumstances attending  its  loss  and  her  willingness  to  pay  the  bal- 


•Sec  Illinois  Notes  Divert,  Vols.  XI  ;•  XV,  and  CumiilaUTo  Qnartorij. 
topic  and  section  number. 
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ance  due,  for  the  purpose  of  determining  whether  the  petitioner 
maliciously  appropriated  or  converted  the  property,  or  whether  she 
was  unable  to  return  the  property  through  no  fault  of  her  own. 

2.  Execution,  §  293* — when  person  petitioning  for  release  from 
custody  should  he  discharged.  Where,  on  petition  for  the  release 
of  <ae  held  in  custody  by  virtue  of  a  capias  ad  satisfaciendum 
issued  upon  a  Judgment  in  an  action  of  trover,  the  evidence  shows 
that  the  petitioner  was  not  actuated  by  improper  or  dishonest  mo- 
tives and  that  she  did  not  intentionally  injure  or  wrong  the  plain- 
tiff in  trover,  a  Judgment  discharging  her  is  proper. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  John  H. 
WnuAHS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  AfSrmed.  Opinion  filed  June  27,  1917. 
Rehearing  denied  July  13,  1917. 

McEwEN,  Weissenbach  &  Shrimski,  for  appellant; 
Habby  Okin,  of  counsel. 

No  appearance  for  appellee. 

Mb.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  County 
Court  of  Cook  county,  discharging  Pauline  Sawick, 
appellee  (petitioner  in  the  County  Court),  from  the 
custody  of  the  bailiff  of  the  Municipal  Court  of  Chi- 
cago. The  appellee  was  in  the  custody  of  the  bailiff 
by  virtue  of  a  capias  ad  satisfaciendum  issued  upon 
a  judgment  entered  in  the  Municipal  Court  in  favor 
of  Strelitz  Brothers,  appellant.  On  November  8,  1915, 
appellee  made  an  application  in  the  County  Court  for 
a  release. 

Upon  the  trial  of  the  petition  in  the  County  Court, 
appellant  offered  in  evidence  the  original  files  of  pro- 
ceedings in  a  certain  suit  in  the  Municipal  Court  en- 
titled Strelitz  Brothers,  a  corporation,  v.  Pauline 
Sauick,  together  with  the  verdict  of  the  jury  in  that 
case,  and  then  moved  the  court  to  dismiss  the  petition 

^8m  DlfaMis  Notes  Digest,  Volt.  XI  to  XV.  and  CumaUUTo  Quarterlj, 
<*»K  mA  Metloa  Dumber. 
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filed  by  appellee;  which  motion  was  overmled.  The 
appellee  then  introduced  evidence,  and  at  the  close  of 
her  evidence  the  appellee  was  discharged. 

The  claim  is  made  by  the  appellant  that  the  record 
of  the  proceedings  in  the  Municipal  Court  of  Chicago, 
in  the  suit  instituted  there  by  appellant  against  ap- 
pellee, shows  that  malice  was  the  gist  of  the  action, 
and  that  that  record,  according  to  the  doctrine  of  res 
adjudicata,  is  conclusive  in  the  County  Court 

On  August  31, 1915,  appellant  filed  in  the  Municipal 
Court  an  affidavit  for  the  replevin  of  a  diamond  ring, 
which  affidavit  set  forth  that  on  September  1,  1913, 
appellee  wrongfully  took  and  detained  said  personal 
property.  On  the  same  day  there  was  issued  from  the 
Municipal  Court  a  writ  of  replevin,  directed  against 
appellee,  for  the  diamond  ring.  Service  of  the  writ  was 
had  upon  appellee  on  September  9, 1915,  and  a  demand 
made  for  the  property,  and  a  return  made  "this  writ 
unexecuted  as  to  the  within  described  property,  this 
9th  day  of  September,  A.  D.  1915.'' 

On  September  15,  1915,  appellant  filed  in  the  same 
cause  a  statement  entitled  "plaintiff's  statement  in 
trover."  That  statement  contains  what  may  be  called 
two  counts,  the  first  averring  the  loss  of  the  ring ;  that 
it  got  into  the  possession  of  the  appellee  by  finding 
and  that  she  has  refused  to  deliver  it  to  appellant,  and 
did  "maliciously,  wilfully  and  fraudulently,  then  and 
there  convert  the  said  ring  to  her  own  use,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $400";  second, 
averring  the  delivery  of  the  ring  to  the  appellant  for 
hire,  under  a  certain  written  contract.  That  contract 
provided  for  the  payment  of  $6  per  week  for  fifty 
weeks,  and,  in  case  of  a  failure  to  make  such  weekly 
payments,  appellant  might  declare  the  contract  ended 
and  take  possession  of  the  ring ;  and  further,  that  any 
violation  of  the  contract  should  be  considered  trover 
and  conversion;  that  appellee  made  default  in  the 
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payments  and  maliciously,  wilfully  and  fraudulently 
converted  said  property  to  her  own  use. 

To  the  "plaintiflf^s  statement  in  trover"  there  is  an 
affidavit  attached,  made  by  the  agent  of  appellant,  in 
which  he  recites  **that  the  nature  of  plaintiff's  demand 
is  for  the  sum  of  $204,  the  balance  due  on  account  of 
a  certain  ring  described  in  plaintiff's  statement  of 
daim,  which  is  of  the  reasonable  value  of  $400," 
credit  to  the  extent  of  $196  being  allowed  to  the  de- 
fendant by  reason  of  payments  made  on  property 
received  from  said  plaintiff  on  account  thereof,  *  *  which 
said  ring  was  converted  by  said  defendant  as  set  forth 
in  the  statement  of  claim  above,  and  which  is  hereby 
made  a  part  of  this  affidavit." 

The  case  in  the  Municipal  Court  was  tried  on  Sep- 
tember 15,  1915,  and  the  jury  brought  in  a  verdict  as 
follows :  / 

"We,  the  jury,  find  the  defendant,  Pauline  Sawick, 
guilty  of  having  maliciously,  wilfully  and  intentionally, 
and  with  intent  to  injure  and  defraud  the  plaintiff, 
converted  to  defendant's  own  use  the  goods  and  chat- 
tels of  the  plaintiff,  and  assess  the  plaintiff's  damages 
at  the  sum  of  $204." 

Judgment  was  accordingly  entered  on  said  verdict  for 
$204  and  costs. 

On  September  28,  1915,  a  capias  was  issued  against 
appeUee,  which  was  served  upon  the  appellee  on  De- 
cember 23,  1915,  the  return  of  which  recites  that  as 
appellee  failed  and  refused  to  satisfy  the  writ  the 
deputy  had  taken  the  body  of  said  appellee. 

In  the  instant  case,  in  the  County  Court,  and  over 
the  objection  of  the  appellant,  evidence  was  introduced 
by  appellee  which  showed  that  on  June  4,  1912,  at  the 
thne  she  got  the  ring  from  appellant  she  was  seventeen 
years  of  age ;  that  after  signing  the  contract  in  ques- 
tion, in  which  the  value  of  the  ring  was  placed  at  $400, 
she  had  paid  $196 ;  that  she  turned  over  the  ring  to  a 
friend  of  hers,  one  Miss  Schumacher,  in  order  that  she 
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might  have  it  at  a  dance;  that  Miss  Schumacher  al- 
lowed some  one  else  to  take  the  ring;  that  Miss  Schu- 
macher let  a  Mr.  Shaw  have  the  ring,  and  she,  the 
appellee,  was  not  able  to  get  it  returned ;  that  she  made 
fifteen  or  sixteen  payments  on  the  ring  after  she  lost 
it;  that  she  paid  altogether  $196;  that  when  she  gets 
employment  she  will  pay  the  balance. 

Apparently  the  trial  judge  in  the  County  Court,  con- 
sidering the  appellee  as  a  minor  at  the  time  of  the 
execution  of  the  contract,  and  considering  the  terms  of 
the  contract,  was  of  the  opinion  that  (in  the  cause  in 
the  Municipal  Court)  malice  was  not  the  gist  of  the 
action  and  so  discharged  the  petitioner. 

The  law  in  general  is  stated  in  the  case  of  Jernberg 
V.  Mix,  199  111.  254,  by  Mr.  Justice  Cartwright,  as  fol- 
lows: 

**The  term  'malice,*  as  used  in  the  act  in  question, 
applies  to  that  class  of  wrongs  which  are  inflicted 
with  an  evil  inteiit,  design  or  purpose.  It  implies  that 
the  guilty  party  was  actuated  by  improper  or  dishonest 
motives,  and  requires  the  intentional  perpetration  of 
an  injury  or  a  wrong  to  another.  •  •  •  To  entitle 
a  defendant  to  discharge  from  imprisonment  it  must 
appear  that  the  wrong  for  which  the  action  was  brought 
was  not  of  that  character.  The  gist  of  an  action  is 
the  essential  ground  or  principal  subject-matter,  with- 
out which  the  action  could  not  be  maintained. ' ' 

If  we  consider  the  evidence  offered  by  appellee  in 
the  County  Court  as  competent,  it  proves  that  appellee 
was  not  actuated  by  improper  or  dishonest  motives, 
and  that  she  did  not  intentionally  injure  or  wrong  ap- 
pellant, and  it  follows,  therefore,  that  the  judgment  of 
that  court  was  correct. 

It  is  contended,  however,  by  appellant  that  the  evi- 
dence offered  by  appellee  in  the  County  Court  was 
incompetent,  on  the  ground  that  wherever  it  appears 
from  the  pleadings  in  a  civil  suit  under  which  an  in- 
solvent debtor  was  imprisoned,  that  malice  is  the  gist 
of  the  action,  the  judgment  in  such  action  is  conclusive 
of  the  question  of  malice  and  is  res  adjvdicata. 
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The  suit  in  the  Municipal  Court  was  hegun  on  Au- 
gust 31, 1915,  as  a  replevin  suit,  and  then  on  September 
15,  1915,  was  changed  apparently  to  a  suit  in  trover. 
The  record  does  not  show  any  notice  of  any  kind  served 
upon  the  defendant  in  regard  to  the  change  from  re- 
plevin to  trover.  'The  statement  in  trover  is  partly  in 
the  form  of  a  common-law  declaration  and  partly  in 
trover.  It  consists  of  what  purports  to  be  two  counts 
and  an  affidavit.  The  second  count  sets  up  the  writing 
signed  by  appellee,  which  seems  to  constitute  a  hiring 
of  the  ring  for  fifty  weeks  with  a  promise  by  appellee  to 
pay  $6  per  week  for  its  hire  and  use,  with  a  proviso  that 
in  case  of  a  failure  to  make  any  weekly  payment  the  con- 
tract may  be  terminated  and  appellee's  interest  in  the 
property,  and  what  she  has  paid  concerning  it,  for- 
feited, and  that  appellant  may  take  forcible  possession 
of  said  property.  The  affidavit  states  that  the  nature 
of  appellant 's  demand  is  for  the  sum  of  $204,  the  bal- 
ance due  on  account  of  a  certain  ring. 

Taking  the  statement  in  trover  and  the  affidavit 
together,  it  is  obvious  that  the  claim  of  the  appellant 
in  the  Municipal  Court  was  for  a  ''balance  due  on  ac- 
count." The  affidavit  states  that  the  ring  was  of  the 
reasonable  value  of  $400  and  that  appellee  was  entitled 
to  credit  to  the  extent  of  $196,  by  reason  of  payments 
made  by  appellant.  The  contract  makes  no  provision 
for  the  passing  of  the  title  at  any  time  from  appellant 
to  appellee.  It  seems  to  be  a  contract  providing  for  the 
leasing  of  personal  property  for  a  given  period  of  time, 
for  certain  compensation,  and  when  taken  in  conjunc- 
tion with  the  phraseology  in  the  affidavit,  which  under- 
takes to  interpret  the  contract,  seems  to  be  a  subter- 
fuge for  a  sale  on  the  instalment  plan.  Obviously, 
there  is  an  inconsistency  between  the  statement  in 
trover  with  the  affidavit  attached,  considered  on  the 
one  hand,  and  the  verdict  of  the  jury  on  the  other : 
and  we  are  of  the  opinion  that  under  those  circum- 
stances the  trial  judge  in  the  County  Court  was  en- 
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titled  to  admit  the  evidence  offered  by  appellee,  in 
order  to  determine  whether  the  appellee  maliciously 
appropriated  or  converted  the  ring  in  question. 

The  court  said  in  Kellar,  Ettinger  <&  Fink  v.  Norton, 
228111.356: 

* '  For  aught  that  appears  from  the  declaration  in  the 
Superior  Court,  the  failure  of  appellee  to  return  the 
property  may  have  resulted  from  circumstances  over 
which  he  had  absolutely  no  control.  Every  averment 
of  the  declaration  may  be  true  and  still  the  appellee 
may  have  been  entirely  free  from  any  evil  intent  or 
purpose.** 

So  in  the  instant  case,  for  aught  that  appears  in  the 
statement  in  the  Municipal  Court,  the  appellee  may 
have  been  unable  through  no  actual  fault  of  her  own 
to  return  the  property  in  question*  The  judgment 
should  be  affirmed. 

Affirmed. 


Anna  Przybylskl,  Defendant  in  Error,  t.  John   P. 

Bemus,  Plaintiff  in  Error. 

Gen.  No.  22,617.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
Taylor,  Jr.,  Judgre,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  without  remanding.  Opinion  filed  July  2, 
1917.    Rehearing  denied  July  16,  1917. 

Statement  of  the  Case. 

Action  of  trespass  on  the  case,  prosecuted  by  leave 
of  court  in  forma  pauperis,  by  Anna  Przybylski, 
plaintiff,  against  the  Eagle  Brewing  Company,  a  cor- 
poration, Anton  J.  Cermak,  bailiff  of  the  Municipal 
Court  of  Chicago,  Stanley  S.  Walkowiak,  Thomas 
Wardenskiy  Vincent  Zwiefka  and  John  F*  Bemus,  de- 
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fendants.  By  direction  of  the  trial  judge,  all  of  the 
defendants  except  John  P.  Bemus  were  eliminated 
frond  the  case  before  it  was  finally  submitted  to  the 
jury  as  to  defendant  Bemus.  Plaintiflf  had  a  verdict 
against  Bemus  for  $2,195,  upon  which,  after  a  remit- 
titur of  $945,  judgment  for  $1,250  was  entered.  Bemus 
prosecutes  this  writ  of  error  in  which  he  made  his  co- 
defendants  parties.  On  motion,  his  codefendants  not 
having  appeared  after  service,  a  judgment  of  sever- 
ance was  entered,  and  thi^  writ  of  error  is  prosecuted 
solely  by  defendant  Bemus. 

Habby  a.  Biossat  and  Nels  H.  Olson,  for  plaintiff  in 
error. 

E.  M.  Seymoub,  for  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract   of  the  Deeision. 

1  Shebitfs  and  constables,  S  46* — tohen  officer  U  protected  hy 
wit  of  reatUutUm.  A  writ  of  restitution  protects  the  officer  execut- 
ing it  in  aU  that  he  lawfully  does  in  virtue  of  it,  and  the  proceed- 
ings in  which  it  was  issued  cannot  he  attacked  as  against  him. 

2.  SHSRim  AND  coNSTABifs,  {  46* — whcn  officer  may  disregard 
private  arrangements  ae  to  poaMcaaUm  in  aerving  torit  of  reatitution. 
Private  arransements  between  a  defendant  in  possession  and  an- 
other by  which  the  character  of  the  possession  is  changed  are  not 
to  be  inquired  into  by  an  officer  who  comes  with  a  writ  of  restitu- 

*  tion  and  finds  defendant  in  possession,  and,  therefore,  such  an 
arrangement  cannot  be  set  up  as  overcoming  the  writ,  in  an  action 
of  trespass  on  the  case  growing  out  of  the  execjation  of  the  writ 

3.  FoKciBLE  ENTBT  AND  DETAiNBB,  f  105* — wHat  carc  required  of 
officer  executing  writ  of  reatitution.  In  removing  goods  in  execut- 
ing a  writ  of  restitution  in  forcible  entry  and  detainer  proceedings, 
the  officer  is  not  required  to  look  for  money  in  unexpected  and  unu- 
•oal  places,  such  as  between  the  springs  and  mattress  of  a  bed. 

4.  FosciBUE  ENTBT  AND  DBTAiNEB,  f  105* — wHot  ia  duty  of  pcraon 

•Bm  IIUdoU  NfttM  DIsert,  Tolp.  XI  to  XT,  aad  Cvmvlattr*  Qowtoriy,  mub« 
lapie  mad  Mcttoa  Bomber. 
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to  safeguard  his  goods  'being  removed  under  Morit  of  restitution. 
It  Is  the  duty  of  one  whose  goods  are  being  removed  froQi  premises 
under  a  writ  of  restitution,  in  forcible  entry  and  detainer  proceed- 
ings, to  take  steps  to  safeguard  his  valuables  when  Instructed  by 
the  officer  to  do  so. 

6.  Conspiracy,  §  12* — what  constitutes  material  variance  be- 
tween pleading  and  proof.  Where  a  declaration  pontains  in  each 
count  a  charge  of  conspiracy  to  do  the  things  complained  of  and 
there  is  no  evidence  of  conspiracy,  there  is  a  material  variance 
between  the  pleading  and  the  proof. 

6.  CoNSPiEACT,  S  12* — what  will  not  support  charge  of,  A  Judg- 
ment against  one  of  the  alleged  co-conspiratorg  will  not  support  a 
charge  of  conspiracy. 

7.  CoNSPiBACY — what  constitutes.  A  conspiracy  is  a  combination 
of  two  or  more  persons  for  the  purpose  of  accomplishing  a  crim- 
inal or  unlawful  act  or  an  object  either  criminal  or  unlawful  by 
unlawful  means,  or  a  combination  of  two  or  more  persons  to  do 
something  unlawful  as  a  means  to  an  ultimate  end. 

8.  Sheriffs  and  constables,  $  40* — what  is  duty  of  officer  as  to 
execution  of  %orit.  It  is  the  duty  of  an  officer  receiving  a  writ  of 
restitution  regular  on  its  face  to  execute  it,  and  he  has  no  power 
to  review  the  action  of  the  court  issuing  it. 

9.  Forcible  entry  and  detainer,  §  105* — what  is  duty  of  owner 
to  protect  goods  being  removed  under  writ  of  restitution.  It  is 
the  duty  of  one  whose  goods  have  been  removed  under  a  writ  of 
restitution  in  forcible  entry  and  detainer  proceedings  to  use  his 
best  efforts  to  protect  it  from  damage. 

10.  Forcible  entry  and  detainer,  S  105* — when  officer  removing 
goods  under  a  writ  of  restitution  is  not  liable  for  damage.  The 
officer  removing  goods  under  a  writ  of  restitution,  in  forcible 
entry  and  detainer  proceedings,  is  in  no  way  responsible  for  dam- 
age occurring  to  the  goods  after  their  removal  from  the  premises. 

11.  Instructions,  §  110* — when  instruction  erroneous  as  inappli- 
cable to  pleading.  An  instruction  which  is  not  applicable  to  the 
claim  set  up  in  the  declaration  is  faulty. 

12.  Sheriffs  and  constables,  §  83* — when  ir^truction  in  action' 
for  damage  against  officer  serving  writ  is  erroneous.  In  an  action 
against  an  officer  to  recover  for  damage  to  property  through  the  ex- 
ecution of  a  writ  of  restitution,  an  instruction  which  fails  to  in- 
form the  jury  of  the  protection  which  the  writ  afTorded  those  acting 
under  it,  and  informs  the  jury  that  if  they  believe  the  plaintiff  was 
the  owner  of  the  property  and  was  in  peaceable  possession  at  the 
time,  they  should  find  the  officer  executing  the  writ  guilty,  is 
erroneous. 


•See  lUinole  Notes  Direst,  Vols.  XI  to  XV,  and  CnmttlatlTO  Qoarterly.  Muno 
topic  Mid  Motion  number. 


Chicago — Fibst  Distbiot — July,  1917.         109 

Przybylski  t.  Eagle  Brewing  Co.,  207  111.  App.  109. 


Anna  Przybjlskl,  Plaintiff  in  Error,  y.  Eagle  Brew- 
ing Company  et  a!..  Defendants  in  Error. 

een.  No.  28,987.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Clrcalt  Court  of  Cook  county;  the  Hon.  Thomas 
Tatlob,  Jb^,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1917.  Afflrmed.  Opinion  filed  July  2,  1917.  Rehearing  denied 
July  16.  1917. 

Statement  of  the  Case. 

Action  by  Anna  Przybylski,  plaintiflf,  against  the 
Eagle  Brewing  Company,  a  corporation,  and  others 
(impleaded,  etc.),  defendants.  This  cause  was  consol- 
idated for  hearing  with  Przyhylski  v.  Remus,  ante,  p. 
106,  which  is  decisive  of  this  case. 

Hakby  a.  Biossat  and  Nels  H.  Olson,  for  plaintiff 
in  error, 

S.  S.  Walkowiak  and  0.  A.  Arnston,  for  defendants 
in  error ;  James  D.  Po web,  of  counsel. 

Me.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Beeision. 

1.  Appeal  and  erboe,  f  788^ — necessity  of  hill  of  exceptions. 
Where  there  Is  no  hill  of  exceptions,  the  court  cannot  rerlew  the 
record. 

2.  Appeal  and  ebbob,  |  788* — right  to  plaintiff  in  error  to  avail 
Kimself  of  Mil  of  exceptions  in  another  case,  A  plaintiff  In  error 
In  one  case  cannot  avail  himself  of  the  bill  of  exceptions  tendered 
by  a  plaintiff  In  errer  In  another  case. 

^  •See  njliMis  N«tM  Dlg««t,  Tttla.  XI  to  XV.  Mid  CmvbittT*  Qutfterlj, 
tople  and  mcUmi •"" 
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Henry  J.  Thomssen,  Defendant  In  Error,  t.  Herman 
T.  Melnersmann,  Plaintiff  In  Error. 

Gen.  No.  22,609.    (Not  to  be  reported  In  fnlL) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hoxl  John  A. 
BfAHONBT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Reversed  with  Judgment  of  nil  capiat  and  for  costs.  Opinion 
filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Henry  J.  Thomssen,  plaintiff,  against 
Herman  T.  Meinersmann,  defendant,  to  recover  rent 
and  attorney's  fees.  To  reverse  a  judgment  for  $100 
for  plaintiff,  defendant  prosecutes  this  writ  of  error. 

Paul  A.  F.  Wabnholtz,  for  plaintiff  in  error; 
Chablbs  a.  Fitch,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  i  68* — when  evidence  thowa  failure  to 
comply  uHth  covenant  to  furnish  heat.  Where  the  evidence  shows 
that  the  temperature  of  a  flat  used  as  a  dwelling,  for  which,  under 
the  lease,  the  landlord  covenants  to  furnish  heat,  was  as  low  as  46' 
Fahrenheit  and  that  as  a  result  the  lessee's  wife  and  child  became 
sick  and  the  flat  was  rendered  uninhabitable,  is  sufficient  to  show 
a  failure  to  comply  with  the  covenant 

2.  Landlord, and  tenant,  |  262* — what  conttitutea  consimctive 
eviction.  The  failure  of  a  landlord  to  furnish  heat  in  accordance 
witn  the  provisions  of  the  lease  constitutes  a  constructive  eviction 
which  Justifles  the  tenant  in  moving  from  the  premises  and  releases 
him  from  the  payment  of  the  rent  thereafter  accruing. 

•8c«  Illlnolc  KotM  IHSMt,  Vols.  XI  to  XV,  and  CvmiiliitlT«  Qwurtetljr,  mmm 
iople  Mid  lactittn  BBmber. 
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The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror, T.  Melvln  Lester,  Plaintiff  In  Error. 

Gen.  No.  22,717.    (Not  to  be  reported  In  falU) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  H. 
BowLBS,  Judge,  presiding.  Heard  in  this  court  at  the  Blarch  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Melvin  Lester,  defendant,  on  the 
charge  of  being  a  vagabond.  To  reverse  a  sentence  of 
imprisonment  for  six  months  in  the  house  of  correc- 
tion, defendant  prosecutes  this  writ  of  error, 

(jEOBOB  W.  Blackwbll,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  John  F. 
Cashen,  Jr.,  of  counsel. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  Criminal  law,  $  502* — when  information  presumed  to  he 
tuUicient.  In  the  absence  of  a  motion,  preliminarily  made,  to  quash 
an  information,  after  judgrment,  it  will  be  presumed  on  review  that 
the  information  was  sufficient  in  law,  unless  it  appears  from  the 
infornuitlon  Itself  that  it  failed  to  charge  defendant  with  the  com- 
mission of  a  crime. 

2.  Vagrancy,  §  4* — when  inform^ion  is  sufficient.  An  informa- 
tion which  charged  that  defendant  heretofore,  to  wit,  on  the  18th 
day  of  October,  A.  D.  1915,  at  the  City  of  Chicago,  "was  an  idle  and 
dissolute  person"  and  "was  habitually  neglectful  of  his  employment 
and  calling,  and  did  not  lawfully  provide  for  himself  and  for  the  ^ 
support  of  his  family";  that  he  "was  an  idle  and  dissolute  person 

*Se«  nilBolii  Note*  Dlirert.  Vols.  XI  to  XV,  aad  Cwnvlalivo  ^vsrtorlj,  sftOM 
mm  aod  icotloB  aiimbec  . 
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and  neglected  all  lawful  business,  and  did  habitually  misspend  his 
time  by  frequenting  houses  of  ill  fame,  gaming  houses  and  tipplinsf 
shops,  without  giving  a  good  account  of  himself,"  and  that  he  was 
a  "thief,  having  no  lawful  means  of  support,  and  is  habitually 
found  prowling  around  crowded  thoroughfares  and  lounging  about, 
and  found  in  houses  of  ill  fame,  gambling  houses  and  tippling 
shops,"  contrary  to  the  statute,  etc.,  held  sufllcient  to  charge  de- 
fendant with  vagabondage  and  to  inform  him  of  the  nature  and 
quality  of  the  charge,  even  though  defendant  is  termed  a  vagrant 
in  the  information.  , 


Gideon  A.  Priee,  Plaintiff  in  Error,  v.  George  J.  Marie 
and  Eatherine  Marie,  Defendants  in  Error. 

Gen.  No.  82,979. 

1.  Judgment,  |  286* — what  is  ground  for  v<ication  of.  Where,  on 
a  motion  to  vacate  a  judgment,  the  return  of  the  sheriff  on  the  pluries 
writ  issued  against  the  defendant  shows  that  it  had  not  been  served 
upon  him,  it  is  the  duty  of  the  court  to  vacate  the  Judgment 

2.  Judgment,  §  196* — when  is  valid  against  one  of  two  defend- 
ants, A  Judgment  against  one  of  two  defendants  in  an  action  on, 
a  promissory  note  is  valid  although  it  is  also  against  his  codpfend- 
ant,  of  whom  the  court  had  not  Jurisdiction  because  of  lack  of 
service. 

3.  Judgment,  S  80* — what  constitutes  laches  in  moving  to  vacate 
default  judgment,  A  delay  of  more  than  a  year  and  a  half  on  the 
part  of  a  defendant  who  had  defaulted  after  pleading  to  the  action 
in  moving  to  vacate  the  default  Judgment  is  such  laches  as  will 
preclude  relief  being  afforded  him. 

4.  Pleading,  §  232* — what  does  not  affect  discretion  of  trial 
court  to  allow  amendments.  The  discretion  of  the  trial  court  to 
rUlow  amendments  to  pleadings  is  in  no  way  curtailed  because  one 
of  the  parties  is  not  personally  or  by  counsel  before  the  court. 

6.  Pleading,  f  258* — when  defendant  cannot  complain  of  amend- 
ment increasing  ad  damnum.  Defendant  cannot  complain  on  the 
ground  of  surprise  of  the  action  of  the  court  in  allowing  an  amend- 
ment increasing  the  ad  damnum  in  an  action  on  a  promissory  note, 
where  it  appeared  from  plaintiff's  statement  of  claim  that  there 


•Sm  nilnoto  Notes  Digest,  Vols,  XI  to  XV,  and  CumolsaTO  Qwurioriy, 
loplc  uid  tectloii  mimbor. 
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was  more  due  on  the  note  at  the  time  of  trial  than  the  amount  of 
the  ad  damnum, 

6.  Plbabiitg,  I  258* — when  amendment  increasing  ad  damnum 
may  not  he  complained  of.  Defendant  has  no  cause  to  complain 
of  the  aUowance  of  an  amendment  increasing  the  ad  damnum  where 
it  was  allowed  to  save  rights  and  advance  Justice  and  is  not  against 
any  positive  rule  of  law. 

7.  Appkai.  and  ebbob,  8  1802* — when^  case  remanded  with  direc- 
Horn  to  expunge  erroneous  order.  Where  it  appears  on  appeal  that 
the  trial  court  was  without  Jurisdiction  to  enter  an  order  vacating 
a  default  Judgment,  the  order  will  be  reversed  and  the  cause  re- 
manded with  directions  to  expunge  the  order  from  the  record. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Reversed  and  remanded  with  directions.  Opinion  filed  July 
2,  1917.  Rehearing  denied  July  16,  1917.  Certiorari  denied  by 
Supreme  Court  (making  opinipn  final). 

Geobgb  p.  Talty,  for  plaintiff  in  error. 

A,  D.  Gash  and  A.  G.  Dicus,  for  defendants  in  error. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  vacating  and  set- 
ting aside  a  judgment  for  $3,570  in  favor  of  plaintiff 
and  against  the  defendant  George  J.  Marie.  The 
action  was  upon  a  promissory  note  in  which  both  de- 
fendants were  makers  and  plaintiff  the  payee.  The 
od  danmum  in  the  statement  of  claim  was  $3,000.  The 
snit  was  commenced  April  21, 1908.  Defendant  George 
J.  Marie  appeared  and  filed  a  plea  of  the  general  issue 
and  a  special  plea  setting  up  his  discharge  in  bank- 
ruptcy. There  was  neither  service  nor  appearance  of 
the  defendant  Katherine  Marie.  The  defendants  fail- 
ing to  appear  when  the  case  was  called  for  trial,  the 
jnry  were  called  and  assessed  the  plaintiff's  damages 
against  both  defendants  at  $3,570,  upon  which  verdict 
there  was  a  judgment  entered  on  the  same  day. 
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On  the  trial  of  the  case  plaintiff  was  allowed  to  in- 
crease the  (id  damnum  to  $4,000.  The  amount  of  the 
judgment  is  for  the  principal  and  interest  due  upon  the 
note  set  forth  in  the  statement  of  claim  at  the  time 
the  judgment  was  entered.  On  October  13,  1915,  an 
execution  was  issued  and  a  demand  made  for  payment 
on  the  defendant  George  J.  Marie  on  October  22, 1915. 
This  execution  was  returned  nulla  bona  with  a  schedule 
of  George  J.  Marie  claiming  his  property  as  exempt. 
On  May  22,  1916,  on  notice  given  and  petition  filed  by 
the  defendant  Katherine  Marie^  the  judgment  as  to 
her  was  vacated  and  set  aside  on  the  ground,  as  alleged 
by  Katherine  Marie,  that  she  was  not  served  with 
process,  and  at  the  same  time  the  court  ordered  the 
judgment  as  against  the  defendant  George  J.  Marie 
to  stand  in  full  force  and  effect.  On  July  29, 1916,  de- 
fendant George  J.  Marie  moved  to  vacate  the  judg- 
ment as  to  himself  on  the  principal  grounds  that  he 
had  received  no  notice  of  the  motion  to  increase  the 
ad  damnum,  that  the  note  was  given  without  consider- 
ation, and  that  he  had  been  discharged  in  bankruptcy. 
On  August  18,  1916,  plaintiff  moved  the  court  to  deny 
the  motion  to  vacate  the  judgment  as  to  George  J. 
Marie,  and  on  the  14th  day  of  October,  1916,  the  mo- 
tion of  defendant  George  J.  Marie  to  vacate  the  judg- 
ment as  to  him  was  allowed  and  the  judgment  vacated, 
from  which  order  this  Review  is  prosecuted. 

It  will  be  observed  that  from  the  day  the  judgment 
was  entered  until  the  defendant  George  J.  Marie  moved 
to  vacate  the  judgment,  more  than  one  year  and  a 
half  had  elapsed  and  the  order  before  us  for  review 
was  entered  one  year  and  nine  months  after  the  judg- 
ment was  entered.  There  is  no  fact  stated  in  the  peti- 
tion of  George  J.  Marie  to  vacate  the  judgment  in  an 
attempt  to  excuse  the  delay  in  making  the  motion.  At 
the  time  Katherine  Marie  made  her  motion  to  vacate 
the  judgment  as  to  her,  the  return  of  the  sheriff  upon 
the  pluries  summons  issued  against  her  showed  that 


Chicago — First  Disteict — July,  1917.         115 

Price  V.  Marie  et  al.,  207  111.  App.  112. 

it  had  not  been  served  upon  her.  Therefore  the  court 
in  entering  the  judgment  against  Katherine  Marie  was 
without  jurisdiction  so  to  do,  hence  it  became  the  duty 
of  the  coyrt  to  vacate  the  judgment  as  to  her. 

The  judgment  against  the  defendant  George  J.  Marie 
was  valid  notwithstanding  it  was  also  against  his  co- 
defendant,  of  whom  the  court  had  not  jurisdiction. 

In  Pardon  v.  Dtvire,  23  IlL  573,  a  judgment  against 
the  defendants  in  an  ejectment  suit  where  one  of  them 
had  not  been  served,  it  was  held  that  the  judgment  was 
proper  as  against  the  one  served,  who  appealed,  and 
simply  void  as  to  the  other  defendant,  and  that  if  the 
jndgment  had  been  rendered  against  defendant  in  the 
singular  number,  it  would  have  been  held  applicable 
to  the  defendant  who  was  served  and  who  was  making 
defense. 

In  Gardner  v.  Hall,  29  111.  277,  a  case  against  four 
defendants,  one  of  whom  was  not  served,  the  clerk  re- 
cited in.  the  final  order  that  the  defendants  appeared, 
and  it  was  held  that  this  entry  referred  to  those  only 
who  had  been  served. 

In  Dawson  v.  Bridges,  19  111.  App.  280,  in  a  suit 
against  five  defendants,  two  of  whom  were  not  served 
and  did  not  appear,  and  the  judgment  was  against  the 
defendants,  it  was  held  that  the  judgment  was  only 
against  those  who  by  their  own  act  or  by  the  act  of  the 
law  had  been  made  the  subjects  of  jurisdiction. 

The  judgment  being  proper  as  against  the  defend- 
ant George  J.  Marie,  the  Municipal  Court  was  without 
jurisdiction  to  vacate  it  after  a  lapse  of  thirty  days 
from  its  entry.  Defendant  George  J.  Marie  attempts 
to  bring  himself  within  the  exception  clause  of  section 
21  of  the  Municipal  Court  Act  (J.  &  A.  If  3333),  which 
provides  that  a  judgment  may  be  vacated  where  a  peti- 
tion to  the  court  states  grounds  for  vacating,  setting 
aside  or  modifying  the  judgment  which  would  be  suffi- 
<^6nt  to  cause  such  judgment  to  be  set  aside  or  modi- 
fied by  bill  in  equity,  etc. 
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In  Gallay  v.  Mathis,  195  111.  App.  170,  it  was  held 
that  where  a  petition  to  vacate  a  default  judgment  does 
not  account  for  the  failure  of  defendant  to  file  an  affi- 
davit of  merits  within  the  time  allowed,  and  does  not 
explain  why  a  motion  to  vacate  the  judgment  was  not 
made  within  the  statutory  period  of  thirty  days,  the 
court  is  without  jurisdiction  to  enter  an  order  vacat- 
ing the  judgment. 

While  the  defendant  George  J.  Marie  had  pleaded 
to  the  action,  he  defaulted  at  the  trial,  and  with  his 
presumptive  knowledge  of  the  entry  of  the  judgment 
he  waited  more  than  a  year  and  a  half  before  moving 
to  vacate  it.  This  was  laches  of  the  grossest  kind, 
against  which  even  a  court  of  conscience  could  not  af- 
ford relief. 

Upon  a  trial  it  is  within  the  sound  discretion  of  the 
court  to  allow  amendments  to  pleadings,  and  such  dis- 
cretion is  in  no  way  curtailed  because  one  of  the  par- 
ties is  not  personally  or  by  counsel  before  the  court. 
Defendant  could  not  have  been  taken  by  surprise,  be- 
cause from  plaintiflF's  statement  of  claim  it  appeared 
that  there  was  more  due  on  the  note  at  the  time  of  trial 
than  the  amount  of  the  ad  damfiAim.  The  amendment 
was  allowed  to  save  rights  and  advance  justice  and  is 
not  against  any  positive  rule  of  law;  consequently, 
defendant  has  no  cause  for  complaint.  Miller  v.  Metz- 
ger,  16  111.  390. 

The  Municipal  Court  was  without  jurisdiction  to 
enter  an  order  vacating  the  judgment  against  George 
J.  Marie  on  October  14,  1916,  and  that  order  vacating 
the  judgment  entered  against  George  J.  Marie  for 
$3,570  is  reversed  and  the  cause  is  remanded  with  di- 
rections to  expunge  the  order  of  October  14, 1916,  from 
the  record. 

Reversed  a/nd  remanded  with  directions. 
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Ed.  E.  Bath,  Defendant  in  Error,  y.  City  of  Chicago, 

Plaintiff  in  Error. 

Gen.  No.  22,985. 

1.  PATiffWT,  S  44* — tchen  may  he  recovered.  To  entitle  one  to 
recover  money  paid  under  an  illegal  statute  or  ordinance,  the  pay- 
ment mast  haye  been  made  under  both  duress  and  protest. 

2.  Payment,  §  44* — when  made  under  duress.  Where  a  person 
might  have  been  arrested  unless  the  payment  exacted  for  a  license 
bj  an  unlawful  ordinance  is  made,  and,  if  not  arrested  but  pro- 
ceeded against  by  summons,  might  have  been  fined,  imprisonment 
to  follow  nonpayment  of  fine,  duress  Is  present. 

3.  DiOTATioN  OF.  ACTIONS,  |  11* — What  are  not  written  contracts 
within  statute.  Neither  statutes  nor  ordinances  are  written  con- 
tracts within  the  meaning  of  the  Limitation  Act  (J.  ft  A.  T  7211). 

4.  Limitation  of  actions,  §  24* — when  cause  of  action  to  recover 
money  paid  under  invalid  ordinance  accrues.  The  cause  of  action 
to  recover  money  paid  under  an  Illegal  licensing  ordinance  accrues 
at  the  time  of  the  payment,  and  the  statute  of  limitations  begins 
to  run  from  that  time,  even  though  the  illegality  may  not  have  been 
known  then. 

5.  IiTTEBEBT,  f  24* — what  does  not  constitute  vexatious  withhold- 
ing of  money  wrongfully  collected.  Where  the  only  demand  made 
of  a  city  for  the  return  of  money  collected  under  an  illegal  ordi- 
nance is  the  commencement  of  an  action  to  recover  the  money,  it 
cannot  be  claimed  that  it  was  vexatiously  withheld  up  to  the  com- 
mencement of  the  action. 

6.  Taxation,  $  340* — when  demand  is  unnecessary  to  recover 
^h  illegal  taxes.  In  the  absence  of  statute,  demand  is  not  neces- 
sary before  bringing  suit  to  recover  back  illegal  taxes. 

7-  Ixtebest — when  city  not  liable  for  in  excess  of  amount  al- 
Ioto€d  on  judgment.  Where  the  only  demand  made  on  a  city  for 
money  paid  to  it  under  an  illegal  ordinance  is  by  bringing  suit  to 
recoTer  such  money  and  a  Judgment  is  entered  against  the  city  soon 
thereafter  drawing  the  legal  rate  of  interest,  the  city  is  not  further 
liable  for  interest 

S-  L^TEBEST — necessity  of  demand.  Interest  is  recoyerable  from 
tbe  date  of  demand  and  not  before. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Pkteb  C.  Wai^ 

^■^i  Judge,  presiding.    Heard  in  this  court  at  the  March  term,  1917. 

Affirmed.    Opinion  filed  July  2,  1917.     Rehearing  denied  July  16, 
1917, 

iJ?f«  niiBob  NotM  IHs6«l,  You.  XI  to  XV,  oad  CvmulaOTo  Qiurtorly,  hub* 
**'^  *w  NctloB  Bombor. 


118         '     Appellate  Coubts  of  Illinois, 

Rath  ▼.  City  of  Chicago,  207  111.  App.  117. 

Samuel  A.  Ettblson,  for  plaintiff  in  error;  Donald 
P.  Vail,  Wilbub  F.  Habtman  and  Habby  L.  Bbin,  of 
counsel. 

Samuel  G.  Hamblen,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  action  by  plaintiff  as  assignee  of  Frank 
H.  Smiley  and  the  Mooney-Boland  Detective  Agency 
to  recover  from  the  City  of  Chicago  money  paid  as 
detective  license  fees  under  an  ordinance  of  defendant, 
which  ordinance  was  held  in  City  of  Chicago  v. 
O'Brien,  268  111.  229,  to  have  been  enacted  without 
authority.  There  was  a  trial  before  the  court  under  a 
stipulation  of  facts  supplemented  by  oral  evidence  on 
the  part  of  plaintiff  and  a  finding  and  judgment  for ' 
$300. 

Frank  H.  Smiley  made  one  payment  of  $100'without 
protest,  claim  for  which  was  disallowed.  The  Mooney- 
Boland  Detective  Agency  made  four  annual  payments, 
the  first  being  March  6, 1911,  and  the  remainder  in  the 
three  succeeding  years.  The  suit  was  instituted  April 
5,  1916.  The  court  held  that  the  Five-Year  Statute  of 
Limitations  was  a  bar  to  the  1911  payment.  The  trial 
judge  declined  to  allow  interest.  Plaintiff  assigns 
cross  errors,  contending  that  there  should  have  been 
a  judgment  for  the  Smiley  payment  and  that  the  1911 
payment  by  the  Mooney-Boland  Detective  Agency 
should  have  been  included  in  the  judgment,  on  the 
theory  that  the  Ten- Year  and  not  the  Five-Year  sec- 
tion of  the  Statute  of  Limitations  applied;  also  that 
plaintiff  was  entitled  to  interest.  The  City  of.  Chi- 
cago contends  that  the  payments  were  voluntary  and 
therefore  cannot  be  recovered. 

It  appears  that  at  the  time  of  the  O'Brien  suit  four- 
teen other  suits  against  fourteen  different  detectives 
were  pending  and  the  O'Brien  suit  was  by  agreement 
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made  a  test  case,  the  decision  in  which  was  to  control 
the  others. 

It  likewise  appears  from  the  evidence  that  police- 
men visited  the  offices  of  both  Smiley  and  the  Mooney- 
Boland  Detective  Agency  and  threatened  legal  proceed- 
ings unless  payment  was  made.  The  payments  by  the 
Mooney-Boland  Detective  Agency  were  made  under 
protest 

It  is  axiomatic  that  to  entitle  a  party  to  recover 
money  paid  under  an  illegal  statute  or  ordinance,  both 
duress  and  payment  under  protest  must  be  present. 
The  city  insists  that  duress  does  not  exist  here,  because 
all  that  the  police  officers  threatened  was  .a  summons 
and  not  arrest.  The  ordinance  in  question  made  it 
unlawful  for  any  person  to  act  or  to  hold  himself  out 
as  a  special  or  private  detective  for  hire,  etc.,  without 
being  Ucensed  as  required  by  the  ordinance.  The  pen- 
alty for  violating  the  ordinance  was  fixed  at  a  fine  of 
not  less  than  $25  nor  more  than  $200  for  each  ofiFense. 
While  the  ordinance  was  invalid,  as  subsequently  held 
in  the  O'Brien  case,  supra,  a  person  doing  business 
without  complying  with  the  ordinance  and  paying  $100 
each  year  for  a  license  might  be  summarily  dealt  with 
by  being  arrested,  notwithstanding  an  officer  may  have 
only  threatened  to  summon  such  person;  for  as  dis- 
closed by  the  evidence  of  a  police  officer,  whatever 
might  be  done  would  be  at  the  direction  of  the  captain 
of  this  particular  police  officer,  who  must  give  direc- 
tions, and  who  up  to  that  time  had  not  laid  out  any 
plan  of  dealing  with  those  maintaining  detective  offices 
without  paying  the  license  required  by  the  ordinance. 

It  is  not  so  much  a  question  of  what  the  city  author- 
ities might  do  as  to  what  they  had  the  power  of  doing. 
An  officer  might  arrest  one  not  complying  with  the  or- 
dinance, making  a  complaint  after  the  arrest.  Fear  of 
the  exercise  of  such  power  would  constitute  duress  in 
law,  because  such  fear  would  be  well  grounded,  as  the 
power  to  make  an  arrest  existed,    Furthermorei  it  is 
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well  known  even  to  those  who  are  not  versed  in  the 
law  that  failure  to  pay  a  fine  imposed  for  a  violation 
of  a  city  ordinance  is  met  with  imprisonment  in  the 
house  of  correction.  The  fact  that  the  city  had  pro- 
ceeded by  summons  against  fifteen  persons  who  had 
failed  to  comply  with  the  ordinance  was  no  guarantee 
that  the  power  of  arrest  might  not  be  exercised  in  the 
cases  of  Smiley  and  the  Mooney-Boland  Detective 
Agency. 

We  think  Harvey  v.  Town  of  Olney,  42  HI.  336,  is 
controlling  of  our  decision,  and  while  it  is  true,  so 
far  as  we  have  been  able  to  ascertain,  that  this  case 
has  not  been  cited  by  the  Supreme  Court,  yet  it  has 
never  been  modified,  distinguished  against  or  reversed 
by  that  tribunal  in  any  subsequent  case,  and  it  has  con- 
cededly  been  cited  and  followed  in  several  cases  in  this 
court.  The  Supreme  Court  in  the  Harvey  case,  supra, 
said  that  the  Town  of  Olney  could  not  ''after  extorting 
a  large  sum  of  money  for  a  pretended  license  by 
threats  of  prosecution,  be  allowed  to  come  into  court 
and  resist  repajonent  by  saying:  'Although  we  did 
this  thing,  we  had  no  right  to  do  it,  and  the  ordinance 
that  we  pretended  was  a  law  was  really  no  law,  and 
these  persons  should  have  known  better  than  to  have 
paid  us  the  money.'  It  is  only  necessary  to  say,  that 
the  town  cannot  be  permitted  to  defend  its  wrong  by 
this  species  of  self -stultification.  A  person  to  whom  a 
town  offers  the  alternative  of  paying  for  a  license,  or 
undergoing  a  prosecution  before  the  police  magistrate, 
which  would  result  in  fine  and  imprisonment,  if  the 
ordinance  under  which  the  city  acts  should  be  held 
valid,  may  certainly  pay  his  money  under  protest, 
without  losing  his  rights,  and  cannot  be  required  to 
incur  the  hazard  of  the  magistrate's  decision  upon 
the  validity  of  the  ordinance,  and  possibly  be  driven 
to  a  writ  of  habeas  corpus,  to  relieve  himself  from  im- 
prisonment. Such  pajTnent  would  not  be  voluntary." 
And  the  court  further  held  that  if  the  money  was  paid 
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under  threats  of  prosecution,  or  under  a  belief,  in- 
duced by  the  officers  of  the  town,  that  only  by  payment 
could  prosecution  be  escaped,  and  the  money  was  paid 
under  protest,  then  such  payment  could  in  no  sense 
be  called  voluntary. 

We  have  in  the  instant  case  one  in  which  the  persons 
involved  might  have  been  arrested  unless  the  payment 
exacted  for  a  license  by  an  unlawful  ordinance  was 
made,  and  if  not'  arrested  but  proceeded  against  by 
summons,  might  have  been  fined,  imprisonment  to  fol- 
low nonpayment  of  such  fine.    This  was  clearly  duress. 

The  cases  of  Illinois  Glass  Co.  v.  Chicago  Tel.  Co., 
234  111.  536;  Conkling  v.  City  of  Springfield,  132  111. 
420,  and  Rendlenum  v.  Rendleman,  156  111.  568,  are  not 
controlling,  as  the  element  of  the  power  to  imprison 
was  not  present  in  any  of  these  cases. 

Neither  statutes  nor  ordinances  are  written  con- 
tracts within  the  meaning  of  the  Limitation  Act  (J. 
&  A.  If  7211).  Plaintiff  is  not  suing  upon  the  ordinance, 
but  for  the  illegal  exaction  of  money  paid  under  it, 
and  we  think  the  rule  is  correctly  stated  in  volume  2, 
Cooley  on  Taxation,  page  1508,  thus : 

**The  proper  action  against  a  municipality  in  these 
cases  is  assumpsit  for  money  had  and  received,  the 
liabiUty  not  attaching  until  the  money  is  paid  over,  and 
being  then  based  upon  the  receipt  of  the  money  and 
not  npon  the  illegalities  which  preceded  it.  As  the 
canse  of  action  accrues  at  the  time  of  payment,  the 
statute  of  limitations  begins  to  run  from  that  time 
even  though  the  illegality  may  not  then  have  been 
known.'*  W.  A.  Fraser  Co.  v.  Chicago,  B.  £  Q.  R. 
Co,,  189  111.  App.  96;  Handtoffski  v.  Chicago  Consol. 
Traction  Co.,  274  111.  282. 

In  N.  K.  Fairhank  Co.  v.  City  of  Chicago,  153  111. 
App.  140,  it  was  held  that  a  city  ordinance  did  not  of 
itself  render  the  contractual  relation  existing  between 
the  city  and  the  citizen  written  in  character,  and  that 
therefore  the  five-year  period  of  limitation  was  appli- 
cable. 
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The  only  demand,  ii^e  judge  from  the  record,  made 
upon  the  city  to  refund  the  license  money  paid  under 
the  invalid  ordinance  was  the  commencement  of  this 
action.  It  cannot  therefore  be  said  that  the  money  was 
vexatiously  withheld  up  to  the  time  of  the  commence- 
ment of  the  suit.  While  the  city  should  have  paid 
upon  demand  without  suit  (and  the  commencement  of 
the  suit  was  in  effect  a  demand)  or  after  suit  com- 
menced without  contest,  still,  a  judgment  for  the 
amount  due  having  been  soon  thereafter  entered,  and 
that  judgment  drawing  interest  at  the  statutory  rate, 
satisfies  the  city's  liability  for  interest.  A  demand  is 
not  necessary  before  bringing  suit  to  recover  back 
illegal  taxes  unless  made  so  by  statute,  and  there  is 
no  such  statutory  provision  in  Illinois.  Look  v.  In- 
dustry,  51  Me.  375.  Interest  is  recoverable  from  the 
date  of  demand  and  not  before.  Boston  £  8.  Glass  Co. 
V.  Boston,  4  Mete.  (Mass.)  181.  As  Smiley  paid  with- 
out protest,  the  payment  was  voluntary  and  cannot  be 
recovered  in  an  action  against  the  city  notwithstanding 
the  presence  of  duress.  The  judgment  of  the  Munici- 
pal Court  is  affirmed. 

Affirmed. 


I 
t 
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Kronopolos  t.  O'Byrne,  207  111.  App.  123. 


James  Kronopolos,  Defendant  in  Error^  t.  P.  O'Byrne, 

Plaintiff  in  Error. 

Oen.  No.  23,084.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
&  David,  Judge,  preeMing.  Heard  in  this  court  at  the  March  term, 
1917.  Reversed. and  remanded  with  directions.  Opinion  filed  July 
t,  1917. 

Statement  of  the  Case. 

Action  by  James  Kronopolos,  plaintiff,  against  P. 
0 'Byrne,  defendant.  To  reverse  a  judgment  for  plain- 
tiff for  $1,700,  defendant  prosecutes  this  writ  of  error. 

Louis  A.  Keile,  for  plaintiff  in  error;  C.  E.  Heck- 
ler, of  counsel. 

Joseph  E.  Winterbotham,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court 

Abstract  of  the  Becision. 

1  Plbadino,  I  466^ — when  declaraiUm  U  sufficient  to  support 
HAmewt.  While  many  inferences  are  indulged  after  verdict,  in 
determining  whether  a  declaration  states  a  good  cause  of  action,  if 
it  does  not  from  its  context,  with  all  legal  intendments  in  its  favor, 
>tate  a  cause  of  action,  it  will  he  insufficient  to  support  a  Judgment 

2.  Appial  AifD  KBBOB,  |  1184* — What  U  reviewable.  The  question 
whether,  or  not  a  declaration  states  a  good  cause  of  action  is  re- 
viewable. 

'•  Appeal  and  buob,  §  1802* — when  judgment  reversed  with 
^irecfiofw  to  permit  defendant  to  demur  or  plead  to  declaration, 
^ere  a  declaration  is  so  defective  that  it  cannot  be  determined 
from  any  averment  of  fact  contained  in  it  whether  it  is  a  declara- 
tion in  tort  or  in  /issumpsit  or  is  a  criminal  indictment  and  no  fact 
^▼eiTed  nor  all  of  the  facts  averred  constitute  a  cause  of  action,  a 
Hgment  for  plaintiff  will  be  reversed  with  directions,  to  permit 
defendant  to  demur  or  plead  if  he  shall  so  move. 

tJS^  nilBols  Note*  DlffMt.  Vols.  XI  to  XV,  and  CwnaUHiT*  QwtftoHy,  tMM 
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Ziemann  y.  Sychowski,  2C7  111.  App.  124. 


Frank  J.  Ziemann^  Plaintiff  In  Error,  t.  Bernard  Sy- 

ehowski,  Defendant  in  Error. 

Gen.  No.  33,038.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBtjy,  Judge,  presiding.  Heard  in  this  court  at  the  March  term» 
1917.  Reversed  and  judgment  here  for  1130.15.  Opinion  filed  Jifly 
2,  1917. 

Statement  of  the  Case. 

Action  by  Frank  J.  Ziemann,  plaintiff,  against  Ber- 
nard Sychowski,  defendant,  to  enforce  payment  of  cer- 
tain instalments  on  a  promissory  note.  To  reverse  a 
judgment  of  nil  capiat,  plaintiff  prosecutes  this  writ 
of  error. 

Edwabd  E.  Shinnick,  for  plaintiff  in  error. 

Winston,  Payne,  Strawn  &  Shaw,  for  defendant  in 
error;  Rupert  D.  Donovan  and  Leslie  M.  O'Connor, 
of  counsel. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the   Decision. 

Bills  and  notes,  §  443* — when  evidence  insufficient  to  sustain 
finding  of  failure  of  consideration.  In  an  action  to  enforce  the 
payment  of  instalments  on  a  promissory  note,  evidence  examined 
and  held  to  show  a  finding  and  judgment  for  defendant,  on  the 
ground  of  failure  of  consideration,  to  be  contrary  to  the  probative 
force  of  the  evidence. 


•See  Ullnoia  Note*  Dlseat.  Vols.  XI  to  JLY,  sad  Cumolattve  Qiuuierlj.  Mme 
tople  and  oection  number. 
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B.  F.  McDonald  k  Co.  y.  Drexel  Motor  Livery  Co..  207  111.  App.  125. 


E.  F.  McDonald  &  Company,  Appellee,  t.  Drexel  Motor 

Liyery  Company  et  al. 
On  Appeal  of  W.  J.  Kalus. 

Gen.  No.  23,046.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stele,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Affirmed.  Opinion  filed  July  2,  1917.  Rehearing  denied  July 
16,  1917.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Action  of  replevin  by  E.  F.  McDonald  &  Company, 
a  corporation,  plaintiff,  against  the  Drexel  Motor 
Livery  Company,  a  corporation,  W.  J.  Kalus  and  John 
Doe,  defendants.  From  a  judgment  finding  the  right 
to  the  replevined  property  in  the  plaintiff,  defendant 
Ealns  appeals. 

William  H.  Fish,  for  appellants. 

NiNDB,  Potter  &  Rigby,  for  appellee. 

Mr.  Presiding  Justice  Holdom  deli\sered  the  opinion 
of  the  court. 

Abstract   of  the   Decision. 

1.  Appkal  awd  error,  §  864* — when  record  not  searched  for  mat- 
ten  not  in  abstract.  The  abstract  is  the  pleading  of  the  party,  and 
the  record  will  not  be  searched  for  any  matter  not  appearing  in  the 
Bbstract 

2.  Appkal  and  error,  §  1284* — when  presvmed  that  trial  court 
Mded  that  notes  and  mortgage  were  sufficient  to  give  plaintiff  in 
rtplevin  possession.  In  an  action  of  replevin,  where  plaintifT  claims 
ttw  right  of  possession  by  virtue  of  the  "insecurity  clause"  in  a 
chattel  mortgage  given  by  one  of  the  defendants  upon  the  property 
taken  under  the  writ,  and  neither  the  mortgage  nor  the  notes 
K<^red  by  it  appear  in  the  record,  it  will  be  assumed  that  the  trial 


^J8m  minols  Notes  Dlireat,  Tols.  XI  to  XT.  and  Ciimul»t|y«  Quarterly,  aame 
^^"^  nd  MctkNi  Dnmber. 
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Heizer  v.  Heizer,  207  111.  App.  126. 


court,  which  had  the  notes  and  mortgage  before  it,  decided  that 
they  were  sufficient  to  give  plaintiff  possession  under  the  "inse- 
curity clause." 

3.  Replevin,  f  123* — when  evidence  sufficient  to. sustain  finding 
for  plaintiff.  Evidence,  in  an  action  of  replevin,  examined  and  held 
sufficient  to  support  a  finding  for  plaintiff. 


Alma  Heizer  et  al..  Defendants  In  Error,  t.  John  W. 

Heizer,  Plaintiff  In  Error. 

Oen.  No.  33,051.    (Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablbs 
BL  Thomson,  Judge,  presiding.  Heard  in  this  couit  at  the  Bfarch 
term,  1917.  Reversed  and  remanded  with  directions.  Opinion  filed 
July  2,  1917.    Rehearing  denied  July  16,  1917. 

Statement  of  the  Case. 

Bill  for  divorce  by  Alma  Heizer,  complainant, 
against  John  W.  Heizer,  defendant.  By  an  order  en- 
tered therein  defendant  was  directed  to  pay  $100  as 
solicitors'  fees  to  F.  A.  Woodbnry  and  Otto  Schuster- 
roan,  complainant's  solicitors,  for  services  in  defend- 
ing a  writ  of  error  in  the  Appellate  Court  in  Heizer  v. 
Heizer,  204  111.  App.  200,  which  was  sued  out  to  re- 
verse the  order  for  alimony  made  in  the  divorce  suit, 
in  which,  prior  thereto,  a  decree  of  divorce  had  been 
entered.  To  reverse  the  order  allowing  solicitors'  fees, 
defendant  prosecutes  this  writ  of  error. 

Q-.  A.  BuBESH  and  Otto  Wadewitz,  for  plaintiff  in 
error. 

P.  A.  WooDBUBY,  for  defendants  in  error. 

•8c«  IlllBoifl  Notes  Dig««t,  Vols.  XI  to  XV,  and  CwnaliUlve  Qaartorly.  «mm 
tople  and  ■octton  aambor. 
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Heizer  v.  Heizer,  207   111.  App.   127. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  DnroBCB,  |  142* — what  does  not  affect  allowance  of  aolicitora^ 
fee  ioT  defending  decree  on  review.  The  fact  that  the  measure 
adopted  by  the  trial  court  to  ascertain  the  amount  of  alimony  was 
held  erroneous  on  appeal  does  not  deprive  that  court  of  Jurisdic- 
tion to  allow  to  a  wife  solicitors'  fees  to  defend  on  review  the  in- 
tegrity of  the  alimony  decreed. 

2.  DivoBCE,  f  143* — who  may  hfiLve  allowance  of  tolicitors*  fees. 
Tbe  allowance  of  solicitors'  fees  in  a  divorce  suit  must  be  made 
to  the  wife  and  not  to  her  solicitors. 


/ 


Alma  Heizer  et  aL,  Defendants  In  Error,  y.  Jolin  W. 

Heizer,  Plaintiff  In  Error. 

Gen.  No.  23,063.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablbs 
M.  Thomson,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Reversed  and  remanded  with  directions.  Opinion  filed 
July  2,  1917.    Rehearing  denied  July  16,  1917. 

Statement  of  the  Case. 

Bill  for  divorce  by  Alma  Heizer,  complainant, 
against  John  W.  Heizer,  defendant.  By  this  writ  of 
error  complainant  seeks  to  reverse  a  decree  allowing 
solicitors'  fees.  This  case  is  similar  in  every  material 
respect  to  Heizer  v.  Heizer,  ante,  p.  126. 

G.  A.  BuBESH  and  Otto  Wadbwitz,  for  plaintiff  in 
error. 

*8et  minols  Notes  Differt,  Vols.  XI  to  XV,  and  CvmnlatlTo  Qmuiarlr. 
teple  Md  Mctlon  Bomber. 
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Verbitzky  y.  Cunningham,  207  111.  App.  128. 

No  appearance  for  defendants  in  error. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  DivoBcx,  f  142* — when  defendant  not  prosecuting  appeal  re- 
quired to  pay  toUdtorB'  fees  for  defending  appeal.  The  nonproae- 
cutlon  of  an  appeal  taken  by  and  allowed  a  defendant  In  a  divorce 
case  will  not  relieve  him  from  the  payment  of  solicitore'  fees  al- 
lowed complainant  to  defend  such  appeal,  his  proper  course  being 
to  withdraw  his  appeal  before  the  chancellor  and  to  move  for  the 
vacation  of  the  order  allowing  such  fees. 

2.  Divorce,  f  143* — tcho  may  have  allotoance  of  solicitora'  fees. 
The  allowance  of  solicitors'  fees  in  a  divorce  suit  must  be  made 
to  the  wife  and  not  to  her  solicitors.  Following  Heizer  v.  Heizer, 
ante,  p.  126. 


Charles  Yerbltzky,  Jr.,  by  Charles  Terbltzky,  Appellee, 
T.  Daniel  H.  Cunningham,  Appellant. 

Oen.  No.  23,060.    (Not  to  be  reported  In  full.) 

Appeal  ffom  the  Municipal  Court  of  Chicago;  the  Hon.  Shekidait 
E.  Fby,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  with  a  finding  of  fact.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Charles  Verbitzky,  Jr.,  a  minor,  by 
Charles  Verbitzky,  his  father  and  next  friend,  plain- 
tiff, against  Daniel  H.  Cunningham,  defendant,  to  re* 
cover  damages  for  personal  injuries  to  plaintiff  by 
negligence.  From  a  judgment  for  plaintiff  for  $200, 
defendant  appeals. 

It  appeared  that  plaintiff,  then  between  two  and 

•See  nilnols  Notes  Dlyest,  Vols.  XI  to  XV,  and  CamulAtlTe  Qnarterlj, 
topic  and  Mellon  number. 
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three  years  of  age,  suflFered  from  hernia ;  that  defend- 
ant was  consulted  by  plaintiflF's  father;  that  hernia 
was  not  easily  located  in  a  child  of  that  age  and  there 
was  some  doubt  as  to  which  side  it  was  on.  It  further 
appeared  that  the  father  decided  that  it  was  on  the 
left  side  and  directed  an  operation,  which  was  success- 
fully performed,  a  hernia  being  found.  Two  weeks 
later  the  defendant  was  called  again  to  see  the  child, 
who,  he  was  informed,  manifested  pain,  but  failed  to 
discover  anything.  He  told  the  parents  to  inform  him 
if  there  was  any  evidence  of  hernia  on  the  right  side, 
as  he  thought  that  might  be  the  trouble.  Three  weeks 
later  the  father  called  on  defendant  and  demanded  a 
return  of  the  money  paid  for  tho  operation  on  the 
ground  that  it  had  been  performed  on  the  wrong  side 
and  informed  defendant  that  a  lump  had  appeared  on 
the  right  side.  Defendant  offered  to  operate  again 
^without  charge,  but  the  father  would  not  agree. 

BoBERT  J.  FoLONiB,  f  or  appellant. 

No  appearance  for  appellee. 

Mb.  Pbesiding  Justicb  Holdom  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision, 

Prtsicianb  AiTD  BUBGBONs,  |  22* — when  evidence  insufficient  to 
nutain  verdict  for  plaintiff  in  action  for  negligence.  In  an  action 
against  a  physician  to  reooYor  damages  for  negligence  in  perform- 
ing an  operation  on  plaintiff,  a  minor,  for  hernia,  evidence  examined 
and  held  insufficient  to  support  a  verdict  for  plaintiff. 


8«e  nUnota  N«les  Dlffc*!,  Tola.  XI  to  XY,  and  OnmnUllva  QuMterljr,  mum 
"^  '"''  MctkMi  noflilMr. 
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The  Pebple  y.  Shapiro  et  al.,  207  lU.  App.  130. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror,  y.  Abe  Shapiro  and  Jack  La  Bow,  Plaintiffs  in 
Error. 

Gen.  No.  33,063.    (Not  to  he  reported  in  full.) 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Chabixb 
M.  Thomson,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1917.^  Affirmed  as  to  La  Bow  and  reversed  and  remanded  as 
to  Shapiro.     Opinion  filed  Julj  2,  1917. 

Statement  of  the  Case. 

Indictment  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Abe  Shapiro,  Jack  La  Bow,  Frank 
Eipplinger  and  George  Boggs,  defendants,,  for  con- 
spiracy. Defendants  Eipplinger  and  Boggs  were  ac- 
quitted. Defendants  Shapiro  and  La  Bow  were  found 
guilty  and  sentenced  to  pay  a  fine  of  $1,500  each  with 
costs  taxed  at  $49.35,  to  reverse  which  judgment  they 
prosecute  this  writ  of  error. 

McEwBN,  Weissenbach  &  Shbimski,  for  plaintiff 
in  error  Shapiro. 

Michael  E.  Maher,  for  plaintiff  in  error  La  Bow. 

Maclat  Hoynb,  for  defendant  in  error;  Alexandeb 
E.  Abkin,  of  counsel. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Conspiracy,  §  35*— io?ien  indictment  for  is  correct.  An  indict- 
ment for  conspiracy,  each  of  the  six  counts  of  which  charges  all 
of  the  defendants  with  conspiring  to  do  unlawful  acts  in  each 
count  particularly  set  forth,   two  counts  charging  conspiracy   to 

•See  niinoto  Notes  DIsest,  Vols.  XI  to  XT,  and  CmralatlTo  Qoarterlj, 
toplo  and  necilon  nomber. 
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obtain  money  by  false  pretenses,  two  to  obtain  money  by  means 
of  confidence  game  and  each  count  involving  the  obtaining  from 
two  named  women  money  to  protect  them  from  being  molested 
by  the  police  in  conducting  a  disorderly  house  and  relating  to  the 
same  transactions  stated  in  varying  forms,  charges  defendants  with 
committing  a  misdemeanor  and  is  sufficient 

2.  iNDiCTMKNT  AND  INFORMATION,  $  53* — tohcn  toithin  discretion 
of  court  to  aUaw  or  deny  motion  to  compel  election  of  counts.  It  is  in 
the  discretion  of  the  trial  court  to  allow  or  deny  a  motion  to  require 
the  State  to  elect  upon  which  counts  of  an  indictment  it  will  elect 
to  prosecute,  and  the  exercise  of  this  discretion  will  not  be  dis- 
turbed upon  review  unless  it  is  apparent  that  it  was  exercised  to 
the  manifest  injury  of  the  defendants. 

S.  Indictment  and  infdbmation,  S  50* — when  joinder  of  offenses 
of  same  character  does  not  vitiate  indictment.  In  the  case  of  mis- 
demeanors, the  Joinder  of  several  offenses  of  the  same  character 
win  not  in  general  vitiate  the  indictment  in  any  stage  of  the  pro- 
ceedings. 

4.  Indictment  and  information,  %  50* — when  not  quashed  for 
joinder  of  offenses  of  same  character.  In  the  case  of  misdemeanors, 
the  practice  of  quashing  the  indictment  or  information  for  the 
joinder  of  several  offenses  of  the  same  character,  or  of  calling  on 
the  prosecution  to  elect  on  which  charge  it  will  proceed,  does  not 
exist 

5.  Cbiminal  law,  S  124* — what  evidence  defendant  m>ay  give 
where  witness  testifies  to  incriminating  fact.  Where  a  witness  has 
testified  in  a  criminal  prosecution  to  a  fact  incriminating  defend- 
ant defendant  should  be  permitted,  in  testifying  on  his  own  behalf, 
to  state  whether  or  not  such  fact  was  testified  to  by  the  witness  at 
a  preliminary  hearing  at  which  defendant  was  present  and  heard 
the  witness  testify. 

6.  WrrNKSSES,  |  224* — what  is  proper  eross-examination  of  wit- 
neu  testifying  to  fact  incriminating  defendant.  Where  a  witness 
has  testified  in  a  criminal  prosecution  to  a  fact  incriminating 
defendant  the  latter's  counsel  is  entitled  to  ask  him  on  cross- 
examination  whether  he  did  not  on  a  preliminary  hearing  testify 
differently,  and  in  so  asking  it  is  not  necessary  as  a  preliminary  to 
repeat  to  the  witness  verbatim  the  question  put  and  the  answer  on 
SQch  preliminary  hearing. 

7.  Cbiminal  law,  f  557* — when  oral  instructions  not  reversibly 
erroneous.  It  is  not  ground  for  reversal  that  on  a  criminal  prose- 
cution the  court  gave  the  Jury  oral  Instruction  as  to  the  form  of  the 
verdict,  such  an  instruction  not  being  as  to  the  law  of  the  case. 

8.  CoN^PiRACT,  §  54*-— 407tcn  instructions  not  reversibly  erroneous. 

*8««  miMls  Note*  DIarett,  Tola.  XI  to  XY,  and  CnmiiUitlTe  Quartorlj,  Mme 
topk  Md  Mctloa  number. 
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On  an  indictment  for  conspiracy,  InatructionB  examined  and  held 
not  ground  for  reversal. 

9.  Criminal  law,  |  372* — when  judgment  U  Meveral.  A  judg- 
ment against  two  defendants,  on  an  indictment  for  conspiracr, 
which  assesses  the  fines  and  costs  against  each  defendant,  the 
exact  amount  being  written  in  the  judgment,  is  not  joint  but  aev- 
eral,  even  though  the  judgments  are  written  together  and  are  one 
judgment 

10.  Criminal  law,  i  690* — when  improper  argument  of  counsel 
is  cured.  Improper  argument  of  counsel  for  the  State  in  referring 
to  the  demeanor  in  the  court  room  of  the  defendant  in  a  criminal 
case,  held  corrected  by  a  voluntary  withdrawal  of  the  remark. 

11.  Criminal  law,  |  234* — when  reference  1>y  State  to  demeanor 
of  defendants  is  error.  While  counsel  for  the  State  may.  In  a  crlml- 
nal  prosecution,  refer  to  the  demeanor  on  the  witness  stand  of  a  de- 
fendant who  testified,  such  reference  should  not  be  made  to  the 
demeanor  of  defendants  In  the  court  room. 

12.  Criminal  law,  (  553* — when  improper  argument  of  counsel 
is  not  ground  for  reversal.  Improper  argument  of  counsel  for  the 
State  in  a  criminal  prosecution  Is  not  ground  for  reversal  where 
the  verdict  could  not  have  been  otherwise  had  the  remark  not  been 
made. 

13.  Criminal  law,  f  525* — when  error  in  procedure  is  not 
ground  for  reversal.  On  a  criminal  prosecution,  where  the  evi- 
dence in  the  record  so  conclusively  establishes  the  guilt  of  the 
accused  that  there  is  no  room  for  reasonable  doubt,  harmless  error 
in  procedure  will  not  work  a  reversal 

14.  Conspiracy,  i  43* — when  indictment  is  sufficient  to  support 
judgment  against  one  defendant.  An  Indictment  for  conspiracy 
which  charges  several  defendants  with  conspiring  with  persons  to 
the  grand  jury  unknown  is  sufllcient  to  support  a  judgment  against 
one  of  such  defendants. 

•See  Illinois  Notet  Dlsest,  Vols.  XI  to  XY.  aad  CnmalstlTw  Qurterij; 
toplo  and  ■eotlon  nambor. 
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Wniiam  Borothj,  Trnstee,  Defendant  in  Error,  y. 
Ethel  Salzberg,  Plaintiff  in  Error. 

Gen.  No.  88,676.    (Not  to  be  reported  in  fnll.) 

EiiTor  to  the  Municipal  Court  of  Chicago;  the  Hon«  John  A. 
Mahoiikt,  Judge,  presiding.  Heard  in  this  court  at  the  Octobei' 
term,  1916.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  of  replevin  by  William  Dorothy,  trustee  in 
bankruptcy  of  the  estate  of  R.  K.  Maynard  Piano  Com- 
pany, plaintiff,  against  Ethel  Salzberg,  defendant,  to 
recover  the  possession  of  a  piano  which  had  been  de- 
livered by  the  bankrupt  company .  to  her.  From  a 
judgment  for  plaintiff,  defendant  brings  error. 

WnjjAM  A.  Jennings,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Devbb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  F^UDUUBiTT  coNVETANCEs,  i  271* — When  evidence  i»  sufflcieht 
to  9hov>  fraudulent  conveyance  to  father.  In  an  action  of  replevin 
br  the  trustee  in  bankruptcy  of  the  estate  of  a  company  to  recover 
a  piano  sold  under  a  conditional  sale  contract  to  an  employee  of  the 
bankrupt  providing  that  title  should  remain  in  the  seller  until  pay- 
ment was  made  and  that  the  piano  might  be  retaken  without 
notice  if  sold  without  consent  of  the  seller,  where  it  appeared  that 
the  defendant  was  a  minor  sixteen  years  of  age  at  the  time  of 
making  the  contract;  that  she  lived  at  her  father's  home  until  her 
marriage;  that  prior  to  her  marriage  she  executed  a  bill  of  sale  to 
ker  father;  that  following  the  marriage  she  lived  in  four  rooms  In 
the  rear  of  the  building  occupied  by  her  father,  and  that  the  piano 
was  not  moved  from  the  premises,  evidence  held  sufficient  to  show 
that  the  biU  of  sale  was  fraudulently  executed. 


•Sm  nilnoto  VUet  Dirert,  VoU.  XI  to  XV,  and  CiimiilatlT«  Qmwtvljr, 


134  Appellate  Courts  op  Illinois. 

Warren  Jewelry  Co.  t.  Kaul,  207  111.  App.  134. 

2.  Infants,  S  12* — when  person  may  not  take  advantage  of  mi- 
nority to  commit  fraud  by  making  conveyance  of  property.  Al- 
though a  person  could  refuse  to  perform  a  contract  for  the  pur- 
chase of  a  piano  on  instalments  because  she  was  a  minor  at  the 
time,  still  she  cannot  take  advantage  of  the  fact  that  the  contract 
is  not  binding  to  commit  a  fraud  on  the  seller  bj  making  a  sale 
of  the  instrument  to  a  third  person. 


Warren  Jewelry  Company,  Appellee,  t.  Leo  Kanl,  trad- 
ing as  The  Llpman  Supply  House,  Appellant. 

Oen.  No.  82,984.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  BCarch 
term,  1917.    Affirmed.    Opinion  filed  July  2,  1917. 

t  Statement  of  the  Case. 

Action  by  Warren  Jewelry  Company,  plaintiff, 
against  Leo  Kaul,  trading  as  The  Lipman  Supply 
House,  defendant,  to  recover  for  goods  sold  and  de- 
livered. From  a  judgment  for  plaintiff  for  $669.88, 
defendant  appeals. 

Telleb,  Habt  &  Pennish,  for  appellant ;  Cabboll  A. 
TeujEb,  of  counsel. 

MosES^  Rosenthal  ft  Kennedy,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Beeision. 

1.  Municipal  Ck>u]iT  of  Chicago,  f  6* — when  Appellate  Court  will 
not  take  judicial  notice  of  rules  of.  The  Appellate  Court  will  not 
take  Judicial  notice  of  the  rules  of  the  Municipal  Court  of  Chicago, 

•8«e  nilnolfl  N<ttM  DIgMt.  Tola.  XI  to  XY,  and  CwBvlatlT*  Qnartorfar,  mmm 
tople  and  Mctkn  mimbar. 
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and  no  ^ect  can  be  given  such  rules  unless  they  be  preserved  In  a 
bill  of  exceptions. 

2.  Appeal  and  ebbob,  {  27* — what  must  he  preserved  hy  hill  of 
exceptions^  The  action  of  the  trial  court  in  striking  an  affidavit 
of  merits  from  the  files  cannot  be  reviewed  unless  the  motion  to 
strike  such  affidavit  of  merits  from  the  flies  is  preserved  by  the 
bill  of  exceptions. 

3.  Municipal  Court  of  Chicago,  |  13* — when  affidavit  of  merits 
in  action  to  recover  for  goods  sold  and  delivered  is  insufficient. 
In  an  action  in  the  Municipal  Court  of  Chicago  to  recover  for 
jewelry  sold  and  delivered  where  the  statement  of  claim  stated  that 
defendant  was  indebted  to  plaintiff  for  goods  sold  and  delivered 
during  a  certain  period,  an  affidavit  of  merits  stating  that  the 
goods  delivered  to  defendant  were  worthless  to  him,  that  he  could 
collect  nothing  for  the  same  from  his  customers,  and  that  "the 
crosses  were  causing  him  considerable  trouble,"  etc.,  held  to  be 
insufficient  « 

4.  Municipal  Court  of  Chicago,  §  13* — when  statement  of  set-off 
in  action  for  goods  sold  and  delivered  is  insufficient.  In  an  action 
in  the  Municipal  Court  of  Chicago  to  recover  for  goods  sold  and 
delivered  during  a  certain  period,  a  statement  of  set-off  relating 
to  several  items  of  damage  to  defendant  by  reason  of  the  alleged 
inferior  quality  of  the  goods  sold  to  him  by  plaintiff  and  which 
did  not  appear  to  be  in  any  way  connected  with  or  the  result  of 
the  transaction  with  plaintiff,  held  to  be  insufficient 


•See  Illlnete  Note*  Digest,  Vols.  XI  to  XV,  and  Cnmiilaave  Qoarterlj, 
tople  Mid  eBrttMi  bvmbe*. 
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Lange  et  aL  v.  Busse  et  al.,  207  IlL  App.  136. 


Edward  Lange  and  Charles  Witthaeger,  Appellants^  t. 
George  Busse  and  Charles  Boeske^  Appellees. 

Oen.  No.  22^998.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Harbt 
C.  MoBAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  July  2,  1917. 

•   Statement  of  the  Case. 

Action  of  trespass  by  Edward  Lange  and  Charles 
Witthaeger,  plaintiffs,  against  George  Busse  and 
Charles  Roeske,  defendants,  to  recover  for  the  destruc- 
tion of  a  gate  placed  by  plaintiffs  on  land  which  was 
claimed  by  defendants  to  be  a  public  highway,  but 
which  plaintiffs  asserted  was  owned  by  them.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 

Walter  J.  Milleb  and  Henby  J.  Habz^  for  appel- 
lants. 

Bathje,  Lawlob  &  CoNNOB,  for  appellees ;  Edwin  D. 
Lawlob,  of  counsel. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Roads  and  bridges,  f  21* — what  U  important  in  determining 
estahlishment  of  way  hy  prescription.  Where  It  is  claimed  that  a 
public  highway  has  been  established  by  -prescription  and  it  is 
doubtful  whether  the  user  over  the  land  has  been  adverse,  it  is  im> 
portant  to  ascertain  how  the  public  authorities  have  treated  the 
roadway  generally. 

2.  Roads  and  bridges,  |  21* — when  fact  of  shifting  in  roadway  is 
not  decisive  in  determining  establishment  of  prescriptive  way.  The 
fact  that  there  has  been  some  shifting  in  a  roadway  over  private 
land  to  avoid  holes  therein,  growing  trees  and  the  like.  Is  not 

'  'Sm  nilnois  Note*  DUrest,  ToU.  XI  to  XY,  uid  CiimiilAttT«  Qiuwtorij,  mm* 
tople  and  Mctlim  namlMr. 
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decisive  in  determining  the  establishment  of  a  way  hy  prescription 
where  at  the  particular  point  in  question  the  use  has  been  con- 
tinoouB. 

3.  Roads  and  bbidoes,  |  11* — when  public  highway  is  entablithed 
hy  preseriptUm,  Before  a  public  highway  Is  established  by  prescrip- 
tion, its  public  use  must  be  shown  to  have  been  adverse,  uninter- 
rupted, exclusive,  continuous  and  under  claim  of  right. 

4.  Roads  and  bridges,  f  23* — when  evidence  i»  suJSMent  to  show 
user  of  highway  to  he  adverse,  uninterrupted^  exclusive,  continuous 
and  under  claim  of  right.  Evidence  held  sufficient  to  show  that  the 
permissive  use  for  over  fifteen  years  of  a  way  over  private  land 
for  the  purpose  of  frequently  hauling  gravel  from  a  gravel  pit  and 
for  access  to  two  farms  at  a  point  where  a  gate  had  been  erected 
had  been  adverse,  uninterrupted,  exclusive,  continuous  and  under 
a  claim  of  right,  even  though  the  use  of  other  portions  of  the  way 
had  not  been  continuous  and  the  road  had  been  shifted  from  point 
to  point 


Louis  Lowentlialy  Plaintiff  In  Error,  t.  Teresa  Wil- 
liams, Defendant  In  Error. 

Gen.  No.  23,008.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Stelk, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1917. 
AlBrmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  in  replevin  by  Louis  Lowenthal,  plaintiff, 
against  Teresa  Williams,  defendant.  From  a  judg- 
ment for  defendant,  plaintiff  brings  error. 

Shxtlhan  &  Shulman  and  Meyeb  Abbams,  for  plain- 
tiff in  error. 

Miles  J.  Devinb,  for  defendant  in  error. 

■      I  I  ■■^■■■■1  ^1  ■■■■■—■■»■  .1  ■  ■     ■■■  I  ■  ■     ■    ^, ,^ ^i^^,^,,^^^^,,,,^,^^^,^^^^^,^^ 

*8ee  nilBoii  Notes  Dlg««t,  Vol«.  XI  to  XV,  and  CumnUtlTO  Qaartorlj.  mmbo 
•We  ud  Metion  nmnbor. 
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Muschelewlcz  y.  Kamradt,  207  IlL  App.  138. 


Mb.  Justice  Devee  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Municipal  Coubt  of  Chicago,  |  31* — when  judgment  afflrmed.  In 
the  absence  of  a  bill  of  exceptions  preserving  the  questions  relied 
upon  for  a  reversal,  a  judgment  of  the  Municipal  CSourt  of  Chicago 
must  be  aflirmed. 


Fan!  L  Mnschelewicz,  Defendant  in  Error,  t.  Panl 
M.  Kamradt  et  al.,  PlaintiflTs  in  Error. 

Gen.  No.  23,029.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Daniel  W. 
Maddox,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  and  remanded.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Petition  for  writ  of  mandamus  by  Paul  I.  Musche- 
lewicz,  petitioner,  against  Paul  M.  Kamradt,  the  City 
of  West  Hammond,  its  city  clerk  and  board  of  local 
improvements,  to  compel  the  issue  of  vouchers  to  peti- 
tioner against  the  first  instalment  of  certain  special 
assessment  funds  for  services  in  spreading  assess- 
ments. From  an  order  granting  a  peremptory  writ 
of  mandamus,  defendants  bring  error. 

Shepard,  MoCormick,  Thomason,  Kibkland  &  Pat- 
terson, for  plaintiffs  in  error ;  Pbrby  S.  Pattebson,  of 
counsel. 

SAMtnfiL  K.  MabkmaN;  for  defendant  in  error. 

Mb.  Justice  Dbvbb  delivered  the  opinion  of  the  court. 

•See  nilDoto  Notes  DlsMt.  YoU.  XI  to  XT,  SDd  CvmiiUitlT^  Qnartorly.  ummm 
tople  and  tectloii  nviiibor. 
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Abstraet  of  the   Deelsion. 

1.  Mandamus,  |  1* — when  writ  of,  will  not  isaue.  A  writ  of  man- 
damiiB  will  not  issue  where  the  party  seeking  such  writ  has  not 
proved  his  right  thereto  by  clear  and  satisfactory  evidence. 

2.  Municipal  cobpobations,  S  1^^* — when  illegality  of  appoint- 
ment precludes  recovery  of  compentation.  Where  a  city  attorney 
illegally  appoints  a  person  to  spread  assessments  even  though  such 
appointment  is  ratified  by  the  city,  there  is  no  legal  contract 
existing  under  which  there  can  be  a  recovery  for  any  specific  sum 
Tor  services  rendered. 


Joseph    Binehart^    Appellee,    t.    William    J.    Shedd, 

Appellant. 

Gen.  No.  28,032.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
Stebuno  Pomjoiot,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Joseph  Einehart,  plaintiff,  against  Wil- 
liam J.  Shedd,  defendant,  to  recover  the  sum  of  $180 
alleged  to  be  due  under  a  contract  of  employment  as 
farm  superintendent.  From  a  judgment  for  plaintiflf 
for  $180,  defendant  appeals. 

John  C.  Teainob,  for  appellant 

A.  B.  Dunning  and  Abel  L.  At.TiEn,  for  appellee. 

Mb.  Justice  Devbb  delivered  the  opinion  of  the  court. 

*8c«  nitaoto  NotM  Digest,  YoU.  XI  to  XV,  and  ComuUiUTe  Quarterly,  muho 
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Herfartli  et  aL  y.  Corigan,  207  IlL  App.  140. 

Abstract  of  the  Becislon. 

L  Appeal  Ain>  ebbob,  f  1414* — when  decitUm  of  trial  court  on 
controverted  queBtiona  of  fact  %Dill  not  he  disturbed.  The  decision 
of  the  trial  court  on  controverted  questlona  of  fact,  in  view  of  the 
fact  that  the  trial  Judge,  who  has  had  an  opportunity  to  aee  and 
hear  the  wltnessea  who  have  teetified  in  the  caae,  is  better  able  to 
determine  such  questiona,  will  not  be  disturbed  on  appeal. 

2.  KCabteb  avd  bkbyant,  §  84* — when  evidence  sufficient  to  show 
tliat  contract  woe  to  go  into  effect  immediately.  In  an  action  by  a 
farm  superintendent  to  recover  for  services  under  an  oral  contract, 
where  the  evidence  was  conflicting,  evidence  held  sufficient  to  show 
that  the  contract  was  to  go  into  effect  immediately  upon  the  making 
thereof. 

3.  I^KAiTDS,  Statute  or,  f  89* — when  not  defense  in  action  an  oral 
contract  of  emplcyment.  Where  an  oral  contract  of  employment  has 
been  fully  performed  and  nothing  remains  to  be  done  except  the 
payment  of  money  by  the  employer,  the  Statute  of  Frauds  cannot 
be  interposed  as  a  defense  to  an  action  on  the  contract 


Alma  Herf  nrth  and  Esther  M.  Connor,  Plaintiffs  In  Er- 
ror, T.  Mrs.  B.  E.  Corlgan,  Defendant  In  Error. 

Oen.  No.  83,042.    (Not  to  be  reported  In  fnll.) 

Brror  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  WnxiAic  N. 
OKMimx,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  ani  Judgment  here.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Alma  Herfurth  and  Esther  M.  Connor, 
plaintiffs,  against  Mrs.  B.  E.  Corigan,  defendant,  to 
recover  rent  for  the  period  during  which  the  premises 
remained  vacant,  between  the  date  defendant  vacated 
the  premises  and  the  day  they  were  rented  to  another 
during  the  term  of  the  lease.  From  a  Judgment  for 
plaintiffs,  defendant  brings  error. 

•See  IlllnolB  Notes  Digest,  VoU.  XI  to  XV,  and  CokniihitlTo  Quartorly.  HUMe 
tople  And  eectlon  number. 
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Peirce  y.  C.  H.  Morgan  Grocery  Co.,  207  111.  App.  141. 

William  English^  for  plaintiffs  in  error* 

Joseph  B.  Bubbes,  for  defendant  in  error;  Edwabd 
H.  BosENBEBG,  of  counsel. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Decision* 

Landlord  ahd  tenant,  |  279* — when  tenant  l«  not  warranted  in 
vacating  premiees  teoauee  of  failure  of  landlord  to  properly  heatj 
Even  thongh  a  lease  did  contain  a  provision  whereby  the  lessor  of 
an  apartment  was  bound  to  furnish  heat  for  the  premises,  the  lessee 
was  not  warranted  In  vacating  them  where  the  only  complaints 
made  were  relative  to  the  heating  during  the  previous  winter  and 
he  had  continued  In  possession  and  paid  rent  until  the  next  suo- 
ceedlng  October. 


Dantel  N.  Felree,  trading  as  The  Sales  Information 
Bureau^  Appellee^  y.  G.  H.  Morgan  Grocery  Com- 
pany^ Appellant. 

Gen.  No.  23,049.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edicund 
K.  Jakecki,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1917.  Reversed  and  judgment  here.  Opinion  filed  July  2,  1917. 
Rehearing  denied  July  16,  1917.    , 

Statement  of  the  Case. 

Action  by  Daniel  N.  Peirce,  trading  as  The  Sales  In- 
formation Bureau,  plaintiff,  against  C.  H.  Morgan 
Grocery  Company,  a  corporation,  defendant,  to  recover 
on  a  yearly  contract  for  the  supplying  by  plaintiff  to 
defendant  of  the  names  of  new  residents  within  a  cer- 


•See  nibioto  Note*  Digest,  Yola.  XI  to  XV.  mod  CumvlaUve  Quarterly, 
topic  Mid  Mctloii  Bvmter. 
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tain  district.    From  a  judgment  for  plaintiff  for  $92, 
defendant  appeals.  ^ 

Winston  &  Lowy,  for  appellant. 

Habbis  F.  Wiluams,  for  appellee;  Llotd  D.  Heth, 
of  counsel. 

Mb.  Justice  Devbb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  CoNTEACTS,  S  215* — what  construction  given  contract  to  supply 
grocery  company  with  ndmea  of  new  residents,  A  contract  for  the 
supplying  of  a  grocery  company  with  the  names  of  new  residents 
within  certain  districts  in  a  city  must  be  construed  as  requiring  the 
use  of  reasonable  efforts  to  deliver  the  names  of  all  new  residents 
within  the  designated  districts. 

2.  WITNESSES,  f  224* — what  is  proper  cross-examination  of  plain- 
tiff in  action  to  recover  on  contract  for  supplying  names  of  new 
residents.  In  an  action  to  recover  on  a  contract  for  the  supplying 
by  plaintiff  to  defendant,  a  grocery  company,  the  names  of  all  new 
residents  within  designated  districts  in  a  city,  it  is  proper  for 
defendant  to  elicit,  by  crossi>examination  of  plaintiff.  Information  as 
to  what  he  did  by  way  of  procuring  the  names  of  new  residents,  as 
to  his  system  of  doing  work,  and  as  to  whether  he  in  fact  knew  any 
new  residents  had  moved  into  the  districts,  for  the  purpose  of  de- 
termining whether  plaintlflF  had  In  fact  complied  with  the  terms  of 
the  contract 

3.  Contracts,  (  387* — when  evidence  insufficient  to  show  perform-' 
ance  of  contract  for  supplying  names  of  new  residents.  In  an  action 
to  recover  on  a  contract  for  the  supplying  by  plaintifT  to  defendant, 
a  grocery  company,  the  names  of  new  residents  within  designated 
districts  in  a  city,  where  It  appeared  that  the  Information  sent  to 
plaintiff  was  derived  solely  from  lists  of  new  telephone  subscribers, 
evidence  held  insufficient  to  show  performance  of  the  services  re- 
quired by  the  contract. 

•See  nilnoU  Notes  DIffe'st,  Vols.  XI  to  XY,  Mid  CnmnlattY*  QoArtcrlj, 
tople  and  Mctlon  niimlwr. 
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Mechling  t.  Meyers,  207  IlL  App.  143. 


Edward  A.  Mechling,  Appellant,  y.  Henry  F.  Meyers 

et  aL,  Appellees. 

Oen.  No.  23,057.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  SuLLivAiT,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Bill  by  Edward  A.  Mechling,  complainant,  against 
Henry  P.  Meyers,  Lonis  H.  Berkes,  Charles  W.  Bas- 
sett,  Jessie  M.  Madison  and  Francis  Eoy  Bassett,  a 
minor,  defendants,  for  partition  of  certain  real  estate 
in  which  defendant  Meyers  had  a  life  estate  and  the 
complainant  and  other  defendants  a  tenancy  in  com- 
mon in  the  remainder.  From  a  decree  dismissing  com- 
plainant 's  bill  for  want  of  equity,  complainant  appeals. 

Fbank  0.  Campe  and  Max  C.  Liss,  for  appellant. 

John  S.  Hummeb,  for  appellees. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the  court. 

Abstraet   of  the   Decision. 

1.  Pabtition,  i  9* — what  is  rule  as  to  partition  of  land  in  which 
infant  is  interested.  In  proceedings  to  partition  land,  the  right  to 
such  partition  is  imperative  and  binding  upon  courts  of  equity,  sub- 
ject, however,  to  the  duty  which  the  law  imposes  upon  such  courts 
to  protect  the  interests  of  infants  who  may  be  parties  to  such  pro- 
tceedings,  and  to  determine  whether  the  best  interests  of  such  infants 
may  be  conserved  by  allowing  or  denying  the  partition  of  lands  in 
which  such  infants  have  an  Interest,  and  it  is  immaterial  whether 
the  infant  Is  a  party  defendant  or  complainant. 

2.  Infants,  §  25* — what  is  duty  of  court  as  to  protection  of 
rights  of.    Infants  are  peculiarly  the  wards  of  a  court  of  chancery, 

•8m  nilBoLi  Notes  Digest,  Vols.  XI  *a  XY,  and  Cmnalatlye  Qwurterly,  miim 
topic  mod  Mctlon  Bumbcr. 
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and  It  is  the  duty  of  that  court  to  protect  the  rights  of  such  infants 
wheneyer  their  interests  are  presented  to  the  court  for  adjudication. 
3.  Pabtition — when  evidence  sufficient  to  ihoto  to  be  against 
hest  interests  of  minor  to  partition  land.  In  a  suit  to  partition  a 
remainder  in  real  estate,  evidence  held  sufficient  to  show  that  it 
would  be  against  the  best  interests  of  the  minor  defendant  to  par- 
tition the  land. 


The  People  of  the  State  of  Illinois  ex  rel.  Yictoria 
Zajae,  Appellee^  r.  Anthony  Ostrowskl^  Appellant. 

Oen.  No.  28,061.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosxa. 
W.  Wells,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Bastardy  proceedings  by  the  People  of  the  State  of 
Illinois  on  the  relation  of  Victoria  Zajac,  plaintiflF, 
against  Anthony  Ostrowski,  defendant.  From  a  judg- 
ment against  him,  defendant  appeals. 

Abnold  M.  Ehrlioh  and  Thomas  E.  Swanson,  for 
appellant. 

Maclay  Hoynb,  for  appellee;  John  P,  Cashen,  Jb,, 
of  counsel. 

Mb.  Justice  Dever  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  bsbob,  i  866* — when  abstract  is  insufficient.  An 
abstract  in  bastardy  proceedings  which  was  silent  as  to  what  pro- 
ceedings were  brought  against  defendant  and  as  to  what  verdict 

•See  nilnolt  Note*  Divest,  Vols.  XI  to  XV,  and  CumulaUTe  quarterly, 
topio  and  sectloB  niimber. 
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or  Judgment  was  entered  against  him,  and  was  otherwise  a  mere 
Index  of  the  proceedings,  held  InBafficlent 

2.  Appeal  and  ebbob,  §  1752* — when  judgment  affirmed.  The 
judgment  of  the  trial  court  in  bastardy  proceedings  should  be  af- 
flnned  where  the  appellant  files  an  Insufficient  abstract. 

S.  BA6TABD8,  |  22* — When  evidence  supports  inference  that  rela- 
trk  was  unmarried.  In  bastardy  proceedings,  evidence  held  suffi- 
d^t  to  warrant  an  inference  that  relatriz  wa§  in  fact  an  unmar- 
ried woman  at  the  time  of  her  relations  with  the  defendant 


F.  C.  Pennington  for  nse  of  L  Y.  Edgerton,  Defendant 
in  Error,  y.  Grand  Trnnk  Western  Railway  Com- 
pany, Plaintiff  in  Error. 

Oen.  No.  22,061.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mashh,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  July  2,  1917.  Rehearing  denied  July 
16. 1917. 

Statement  of  the  Case. 

• 

Action  by  F.  C.  Pennington  for  nse  of  I.  V.  Edger- 
ton,  plaintiff,  against  Grand  Trunk  Western  Railway 
Company,  defendant,  an  intermediate  carrier,  to  re- 
cover damages  for  loss  sustained  due  to  delay  in  trans- 
porting a  carload  of  poultry  which  plaintiff  had 
planned  should  arrive  in  New  York  City  by  a  particu- 
lar time  because  of  Jewish  holidays.  From  a.  judg- 
ment for  $424.95,  a  writ  of  error  was  prosecuted  to  the 
Appellate  Court.  A  decision  was  rendered  (see  199 
DL  App.  479)  reversing  the  judgment  of  the  trial  court 
^^i  a  certificate  of  importance  and  appeal  was  granted 
to  the  Supreme  Court  which,  in  277  HI.  39,  reversed 
the  jndgment  and  held  that  plaintiff  could  pursue  his 

^.!?—  nUnois  Notcc  Divert.  Vols.  XI  to  XV,  and  ComoUaT*  Qoartorly, 
**i*  iad  wctloD  Dumber. 
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Pennington  y.  Grand  Trunk  Western  Ry.  Co.,  207  111.  App.  145. 

action  against  defendant,  an  intermediate  carrier,  and 
remanded  the  case  to  the  Appellate  Conrt  for  further 
consideration. 

Kbetzinqeb  &  Kbetzingeb  and  L.  L.  Smpth,  for 
plaintiff  in  error. 

Walteb  H.  Eckebt,  for  defendant  in  error. 

Mb.  Justice  McSubelt  delivered  the  opinion  of  the 

court. 

■« 

Abstract  of  the  Beeisloii. 

1.  Cabbikbs,  I  96* — MOihoX  are  righU  of  Mhipper  om  to  lime  for 
transporting  goodi.  A  shipper  of  goods  Is  entitled  to  haye  his  goods 
transported  by  the  carrier  with  reasonable  dispatcl)  and  within  the 
usual  and  ordinary  time  that  such  goods  are  transported. 

2.  Cabbiebs,  S  98* — when  carrier  liable  for  failure  to  tranefH>rt 
goodM  icith  reasonable  dispatch.  Where  a  car  of  poultry  is  ready 
before  the  first  of  four  sections  of  a  train  that  ordinarily  stops  to 
take  up  such  shipments  passes  through  and  the  car  is  not  taken 
by  any  of  sudi  sections  and,  as  a  result  of  delay,  it  arrives  at  its 
destination  twelve  hours  late  and  too  late  for  the  market  for  which 
it  was  intended,  the  carrier  is  liable  for  failure  to  transport  goods 
with  reasonable  dispatch. 

3.  Appeal  and  ebbob,  i  867* — when  defenses  are  not  available 
on  appeal,  A  defendant  cannot  avail  himself  on  appeal  of  points 
relating  to  his  defense  which  are  not  included  in  his  affidavit  of 
defense. 

*See  nilnois  Notes  IMs««i,  Vols.  ZI  U  XV,  Mid  CnmiilatfT*  <|aartcvly, 
topic  mod  MctfcMi  Bwnbor. 
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Wineberg  v.  Telzer  U.  Verein,  207  111.  App.  147. 


Beulah  8.  Wineberg,  Defendant  in  Error,  t.  Telzer 
Unterstitzungg  Yereln,  Plaintiff  in  Error. 

Gen.  No.  22,232.    (Not  to  be  reported  in  full.) 

EiiTor  to  the  Municipal  Court  of  Chicago;  the  Hoiji.  John  Stelk, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Benlah  S.  Wineberg,  plaintiff,  against  Tel- 
zer Dnterstitznngs  Verein,  a  corporation,  defendant, 
to  recover  for  a  death  benefit  and  funeral  expenses 
because  of  the  death  of  her  husband,  J  oe  Wineberg,  a 
member  of  defendant  order.  From  a  judgment  for 
plaintiff  for  $135,  defendant  brings  error. 

Charles  L.  Cohns  and  Zounb  &  Levinson,  for  plain- 
tiff in  error ;  Morris  K.  Levinson,  of  counsel. 

Jesse  Lowenhaupt  and  Charles  Leviton,  for  de- 
fendant in  error. 

Mr.  Justice  McSurelt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  §  782* — when  notice  U  necessary  to  render  mem- 
her  of  benefit  society  in  arrears.  The  sending  of  notice  by  a 
mutual  benefit  society  to  a  member  that  he  is  in  arrears,  under  a  by- 
law providing  that  if  a  member  has  failed  to  pay  his  dues  for  three 
months  the  secretary  shall  give  him  notice  and  if  he  does  not  pay 
up  at  the  next  meeting  he  shall  be  deemed  to  be  in  arrears,  is  a 
condition  precedent  to  a  member  being  in  arrears. 

2.  IKBUBANCE,  |  1S2*-^'^hat  may  not  he  considered  in  determin- 
UHf  whether  memher  of  benefit  society  is  in  arrears.  Items  charged 
against  a  member  of  a  benefit  society,  one  of  which  had  been  car- 

•Sm  DUboIs  NotM  DisMt,  Tola.  XI  to  XY,  mad  ComnlatlTo  Quarterly, 
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""         '  •  ~ 

ried  over  from  some  previous  time,  and  the  nature  of  which  is 

not  disclosed,  also  an  assessment  the  nature  of  which  is  not  ex- 
plained nor  its  regularity  proven,  and  an  item  for  ball  tickets, 
cannot  be  considered  in  determining  whether  the  member  is  in 
arrears  under  a  by-law  providing  that  a  member,  who  shall  fail  to 
pay  his  monthly  dues  for  three  months,  shall  after  certain  notice 
and  failure  to  pay  such  dues,  be  deemed  to  be  in  arrears. 


Jacob  P.  Maihofer,  Plaintiff  In  Error,  t.  Elizabeth 

Maihofer,  Defendant  In  Error. 

Gen.  No.  22,592.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Geobgb 
Kebsten,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Bill  by  Jacob  P.  Maihofer,  complainant,  against 
Elizabeth  Maihofer,  defendant,  for  divorce  on  the 
ground  qf  desertion,  and  cross-bill  by  defendant  for 
divorce  on  ground  of  desertion.  From  a  decree  dis- 
missing the  bill  and  cross-bill,  complainant  brings 
error. 

Francis  E.  Cboarkin,  for  plaintiff  in  error. 

Joseph  C.  Pisha,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

DivoBCE,  S  48* — when  evidence  insufficient  to  ahoto  desertion  of 
husband  by  wife  without  cause.    On  a  bill  by  a  husband  for  divorce 


•See  nilnoli  Notes  Dlff««t,  Vols.  XI  to  XV.  and  CvmnlattTO  <)iiMt«Hj. 
topie  and  Mctlon  amnber. 
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Hayes  ▼.  Oresens,  207  111.  App.  149. 

on  the  ground  of  desertion,  where  there  was  evidence  that  defend- 
ant believed  that  complainant  suhstituted  a  powder  for  Bome  med- 
icinal tablets  with  the  intention  of  poisoning  her;  that  defendant 
was  Bent  by  complainant,  on  advice  of  a  physician,  to  a  detention 
hoepital,  and  the  evidence  was  conflicting  whether,  on  her  return, 
she  or  he  was  willing  to  resume  marital  relations,  evidence  held 
inanffldent  to  show  that  defendant  had  wilfully  and  without  Just 
caose  deserted  complainant  and  had  refused  to  live  with  him  any 
longer,  without  any  fault  on  his  part 


William  Hayes,  by  his  next  friend,  Defendant  in  Er- 
ror, T.  U.  €.  W.  Gresens,  Plalntllf  in  Error. 

Gen.  No.  22,669.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rurus  F. 
RosmsoN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1918.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  "William  Hayes,  a  minor,  by  William 
Hayes,  his  father  and  next  friend,  plaintiff,  against 
H.  C.  W.  Gresens,  defendant.  From  a  judgment  for 
plamtiff,  defendant  brings  error. 

Bbosius  &  Mabee^  for  plaintiff  in  error. 

Benjamin  P.  Ackebman,  for  defendant  in  error; 
Jacob  Levy  and  Josiah  Bubnham^  of  counsel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deelslon. 

Appial  and  xrbob,  I  1762* — tohen  judgment  affirmed  for  in^uffi- 
c<«ncy  of  ab9tract.  A  Judgment  will  be  affirmed  on  appeal  where 
the  abstract  of  record  falls  to  Inform  the  court  of  the  character  of 
the  case  and  of  the  issue  Involyed. 

^  *Bm  DUboIs  M«»tof  DlgMl,  ToU.  XI  to  XT,  and  Cuinnlattv  Qnarierly,  Mun« 
<w  aad  MetiMi  mnmhn. 
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Hayes  ▼.  Gresens,  207  111.  App.  150. 


John  Hayes,  by  his  next  friend,  Defendant  in  Error, 
y.  H.  C.  W.  Gresens,  Plaintiff  In  Error. 

Gen.  No.  22fi6l.    (Not  to  be  reported  In  fnll.) 

'Error  to  tbe  Municipal  Court  of  Chicago;  the  Hon.  Rurus  F. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  John  Hayes,  a  minor,  by  William  Hayes, 
his  father  and  next  friend,  plaintiff,  against  H.  C. 
W.  Gresens,  defendant,  for  personal  injuries.  From 
a  judgment  for  plaintiff,  defendant  brings  error. 

This  case  was  consolidated  with  Hayes  v.  Oresens, 
Gen.  No.  22,659,  ante,  p.  149,  and  is  governed  by  the 
decision  in  that  case. 

Bbosius  &  Mabeb^  for  plaintiff  in  error. 

Benjamin  P.  Ackebman,  for  defendant  in  error; 
Jacob  Levy  and  Josiah  Bubnham^  of  counsel. 

Mb.  Justiob  McSubbly  delivered  the  opinion  of  the 
court. 
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Resan  v.  Gresens,  207  IIL  App.  151. 


Thomas  Began,  by   his  next  friend.  Defendant   in 
Error,  j.  H.  €•  W.  Oresens,  Plaintiff  in  Error. 

Oen.  No.  23,660.     (Not  to  be  reported  In  full.) 

'Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufub  F. 
RoBmeov,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term.  1916.    Affirmed.    Opinion  filed  July  2»  1917. 


Statement  of  the  Case. 

Action  by  Thomas  Regan,  a  minor,  by.  his  father 
and  next  friend,  plaintiff,  against  H.  C.  W.  Gresens, 
defendant,  for  damages  for  personal  injuries  due  to 
defendant's  automobile  running  into  a  grocery  wagon 
in  which  plaintiff  and  two  other  children  were  play- 
ing, causing  the  horse  to  run  aw^y  and  throw  the  chil- 
dren out.  From  a  judgment  for  plaintiff,  defendant 
brings  error. 

This  case  was  consolidated  with  Hayes  v.  Gresens, 
Gen.  No.  22,659,  cmte,  p.  149,  and  is  governed  by  the 
decision  in  that  case. 

Bbosius  &  Mabee,  for  plaintiff  in  error. 

Benjamin  P.  Aokbbman,  for  defendant  in  error; 
Jacob  Levy  and  Josiah  Bubnham,  of  counsel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 
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Chicago  Record-Herald  Co.  y.  Fred  Bender  S,  F.  Co.»  207  111.  App.  162. 


Chicago  Becord-Herald  Companyy  Defendant  in  Error^ 
T.  Fred  Bender  Store  Fixture  Company^  PlaintiflT 
in  Error. 

Gen.  No.  2399S0.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
jABECKi,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Chicago  Record-Herald  Company,  a  cor- 
poration, plaintiff,  against  Fred  Bender  Store  Fix- 
ture Company,  a  corporation,  defendant,  to  recover 
the  sum  of  $294.75  for  advertising  alleged  to  have 
been  furnished  according  to  and  by  virtue  of  certain 
contracts.  From  a  judgment  for  plaintiff  for  $294.75, 
defendant  brings  error. 

ViCTOB  B.  Scott,  for  plaintiff  in  error. 

Leon  A.  Bebezniak,  for  defendant  in  error;  Wbnt- 
woBTH,  Cavendbb  &  Kaiseb,  of  couusel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  fi  866* — what  are  requiHtet  of  abstract. 
The  abstract  is  the  pleading  of  the  parties,  and  must  be  sufficient 
to  apprise  the  court  of  the  points  which  It  Is  claimed  necessitate  a 
reversal. 

2.  Appeal  and  ebbob,  §  1752* — when  judgment  afflrmed,  A  Judg- 
ment will  be  affirmed  on  appeal  when  a  sufficient  abstract  is  not 
filed. 

8.  Appeal  and  ebbob,  {  866* — when  abstract  is  insufficient.  An 
abstract  which  is  merely  an  index,  and  does  not  give  a  suggestion 
as  to  what  the  action  is  about,  is  insufficient 


•8«e  lUlnoU  Notes  INveit,  YoU.  XI  to  XY,  and  Cinnol«ttT»  Qnarterly. 
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National  Truat  A  Credit  Co.  ▼.  Elmes;  207  111.  App.  153. 


National    Trust    A    Credit    Company,    Appellant,    t. 

Charles  W.  Elmes,  Appellee. 

Gen.  No.  22,873.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir 
SnxK,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1917.  Reversed  and  Judgment  here.  Opinion  filed  July  2,  1917. 
Rehearing  denied  July  16,  1917. 

Statement  of  the  Case. 

Action  of  garnishment  by  National  Trust  &  Credit 
Company,  plaintiff,  against  Charles  W.  Elmes,  de- 
fendant. From  an  order  entering  a  finding  for  the 
garnishee  and  discharging  him  from  liability,  the  Na- 
tional Trust  &  Credit  Company  appeals. 

John  W.  Cbeekmub  and  D.  J.  Db  Wolfe,  for  appel- 
lant. 

Edwabd  L.  Engiand,  for  appellee. 

Mb.  Justice  MoSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

GABinsHiccfT,  I  24* — when  goods  aold  in  violation  of  Sulk  Sales 
Ad  maf  he  reached  hy,  A  stock  of  merchandise  obtained  by  a 
rendee  by  a  sale  contrary  to  the  Bulk  Sales  Act,  and  consequently 
TOld  as  to  creditors  of  the  vendor,  may  be  reached  by  creditors  in 
garnishment  proceedings  when  the  vendee  stlU  retains  possession 
of  the  property. 

___^^ ^ __^  • 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Albert  B.  Stern,  Plaintiff  in  Error. 

Oen.  No.  22,990.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  ETdwabo  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March,  term, 
1917.    Reversed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Albert  B.  Stern,  defendant,  for  liv- 
ing in  an  open  state  of  adultery  with  one  Marion  May. 
From  a  judgment  sentencing  defendant  to  the  county 
jail  for  a  term  of  one  year,  defendant  brings  error. 

Chables  E.  Erbstbin,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Geobgb  C. 
Bliss,  of  counsel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Adttltebt,  f  5* — what  evidence  is  essential  to  sustain  convic- 
tion. Evidence  that  the  accused  is  a  married  man  is  essential  to 
sustain  a  conylction  of  adultery. 

2.  Adultebt,  S  6* — what  eiHdence  is  insufficient  to  sustain  con- 
viction.  Proof  of  a  single  offense  is  insufficient  to  support  a  charge 
of  adultery. 

3.  Adultebt,  f  3* — what  constitutes.  In  order  to  constitute  the 
crime  of  adultery,  the  parties  must  dwell  together  openly  and  no- 
toriously upon  terms  as  if  conjugal  relations  exist;  they  must 
cohabit  together  and  there  must  be  an  habitual  illicit  intercourse 
between  them. 


•8e«  Illinois  Notes  Direst,  Vols.  XI  to  XV,  mnd  CumoliOlTo  Qaarterly, 
tople  and  section  number. 
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4.  Criminal  law — when  hill  of  exception$  is  iufffdent.  A  bill 
of  exceptions  in  a  criminal  prosecution  for  adultery,  held  sufflcient 
as  purporting  to  contain  all  of  the  evidence. 

6.  Cbiminal  law,  f  432* — when  objections  or  exceptions  are  un- 
neceuary  to  preserve  questions  for  review.  Under  section  81  of 
the  Practice  Act,  as  amended  in  1911  (J.  A  A.  T  8618),  it  is  un- 
necessary that  the  record  in  a  criminlil  case  show  any  objections 
or  exceptions  to  the  finding  or  entry  of  Judgment  or  exceptions  to 
a  ruling  denying  a  motion  to  vacate  the  judgment  in  order  to  pre- 
senre  such  questions  for  review. 


Braender  Bnbber  &  Tire  Company,  Plaintiff  in  Error, 
¥.  Buetli-Henes  Corporation  and  A.  J.  L.  Dneth, 
Defendants  in  Error. 

Gen.  No.  23,996.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Prrss  C. 
W4LTEBS,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.   Reversed  and  remanded  with  directions.    Opinion  filed  July 

2, 1917. 

Statement  of  the  Case. 

Action  of  replevin  by  Braender  Rubber  &  Tire  Com- 
pany, a  corporation,  plaintiff,  against  Dueth-Henes 
Corporation  and  A.  J.  L.  Dueth,  defendants,  to  recov- 
er a  stock  of  rubber  tires  left  by  plaintiff  with  defend- 
ants under  a  contract  whereby  defendants  were  to  act 
as  distributors  and  sales  agents  within  designated  ter- 
ritory and  were  to  keep  the  tires  in  stock  in  their 
store.  From  a  judgment  for  defendants,  plaintiff 
brings  error. 

Grossbero  &  Haffenbebg,  for  plaintiff  in  error; 
MoiiRis  K.  Levinson,  of  counsel, 

.  *^  lUlnolii  Notes  DI«Mt,  Vols.  XI  to  XV.  a^d  Cvmvbittvo  Qwrloiiy.  Mao 
lopic  iiHt  ftectloa  numbor. 
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Chablbs  p.  B.  MaCjaulay,  for  defendants  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Seeision. 

1.  AcnoN,  8  68* — when  action  of  replevin  is  prematurely  brought 
An  action  of  replevin  by  a  manufacturer  to  recover  a  stock  of 
rubber  tires  left  with  distributing  agents  under  a  contract  whereby 
the  agents  were  to  keep  such  tires  in  stock  in  their  store,  and  the 
manufacturer  had  the  option  of  terminating  the  contract  on  thirty 
days*  notice,  is  prematurely  brought  where  brought  before  the  serv- 
ice of  such  notice,  as  the  right  to  possession  would  not  accrue 
until  the  expiration  of  the  thirty-day  period. 

2.  Action,  i  71* — when  judgment  should  he  rendered  for  plain- 
tiff although  action  prematurely  brought.  It  is  error  for  the  trial 
court  to  refuse  to  render  a  judgment  for  the  plaintift  in  an  action 
of  replevin,  where  it  appears  that,  although  the  action  was  pre- 
maturely brought,  the  contract  under  which  the  goods  were  held 
had  been  terminated  by  the  expiration '  of  the  thirty-day  period 
limited  by  the  contract  for  the  termination  thereof  at  the  time  of 
trial  and  entry  of  judgment,  and  the  title  was  at  all  times  in  the 
plaintiff. 


Samuel  Grossman^  Defendant  in  Error,  y.  Abe  Cohen, 

Plaintiff  in  Error. 

Gen.  No.  23,001.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    AlBrmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  of  debt  on  an  appeal  bond  by  Samuel  Gross- 
man, plaintiff,  against  Abe  Cohen,  defendant.    From 

•See  niinoit  Not««  Digest,  Vol*.  XI  to  XV,  aoa  CnaiiibUlY*  Qoartorly. 
lople  Mid  tectioa  nwrnbor. 
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a  judgment  for  plaintiff  for  $2,000,  and  $1,646  dam- 
^ages,  the  debt  to  be  discharged  upon  the  payment  of 
damages,  costs  and  interest,  defendant  brings  error. 

E.  F,  Mastebson,  for  plaintiff  in  error. 

Max  M.  Gbossman,  for  defendant  in  error. 

Mb,  Justice  McSubbly  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Municipal  Coubt  op  Chicago,  |  27* — what  must  he  preserved 
Inf  5i0  of  exceptions.  While,  under  section  38  of  the  Municipal 
Court  Act  (J.  ft  A.  If  3350),  it  is  unnecessary  that  formal  exceptions 
be  taken,  the  party  complaining  is  not  relieved  from  the  duty  of 
preserving,  by  the  bill  of  exceptions,  orders  of  the  court  striking 
various  al&davlts  of  defense  made  against  his  objection. 

2.  Apfsal  and  erbob,  §  1872* — what  is  effect  of  assignment  of 
judffnent  on  appeal  bond.  The  assignment  of  the  Judgment  which 
a  statutory  appeal  bond  was  given  to  secure  carries  the  bond  with 
It 

3.  Appeal  and  ebbob,  §  1860* — what  constitutes  an  affirmance 
of  judgment  within  appeal  bond.  The  dismissal  of  an  appeal  con- 
stitutes an  affirmance  of  the  judgment  of  the  trial  court  within 
the  provisions  of  an  appeal  bond. 

4.  Damages,  §  221* — when  jury  is  unnecessary.  It  is  not  error 
for  the  court  to  assess  damages  in  an  action  on  an  appeal  bond, 
where  no  objection  is  made  thereto  and  no  request  is  made  to 
Impanel  a  jury  to  assess  damages  before  they  are  assessed  by  the 
court 

5.  Municipal  Coubt  op  Chicago,  S  13* — when  affidavits  of  defense 
ore  properly  stricken  from  files.  Affidavits  of  defense,  in  an  action 
lu  the  Municipal  Court  of  Chicago,  which  present  no  allegations  of 
fttts  but  mere  argument,  or  alternative  statements,  are  properly 
itricken  from  the  files. 

*8ee  nuaois  Notes  DIsMt,  Vols.  XI  to  XT.  and  CvmuUitlve  Quarterly,  same 
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Zaucha  y.  SmolinBky,  207  111.  App.  168. 


Helen  Zaueha,  Defendant  In  Error,  t.  Fred  Smolinsky, 

Plaintiff  in  Error. 

Oen.  No.  28,017.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  Helen  Zaucha^  plaintiff,  against  Fred 
Smolinsky,  defendant,  to  recover  damages  for  the 
utterance-  of  slanderous  words  concerning  plaintiff. 
From  a  judgment  for  plaintiff  for  $200,  defendant 
brings  error. 

FfiANK  PlBSKA,  for  plaintiff  in  error. 

A.  F.  W.  SiEBEii,  for  defendant  in  error. 

Mb.  Justice  MoSubelt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MumciPAL  CouBT  OF  Chicago,  |  13a* — what  does  not  constitute 
variance  between  statement  of  claim  and  proof  4n  action  of  slander. 
In  an  acticm  for  slander  in  the  Municipal  Court  of  Chicago,  where 
the  statement  of  claim  alleged  that  defendant  had  used  words  con- 
cerning plaintiff,  intending  thereby  to  charge  that  she  had  com- 
mitted 'fornication  with  a  married  man,  and  did  not  purport  to 
confine  the  defamatory  utterances  to  a  discourse  between  plaintiff 
and  defendant,  held  that  it  was  proper  to  show  not  only  utterances 
by  the  defendant  in  the  presence  of  the  phiintift,  but  also  those 
made  to  other  parties  in  her  absence. 

2.  Libel  and  slandbb,  i  68* — when  remarks  are  not  privileged. 
In  an  action  of  slander  for  charging  plaintiff  with  fornication  with 
a  married  man,  held  that  the  contention  that  the  remarks  were 


•See  niteoie  Moiee  DIgeet,  Vela.  XI  to  XV.  mmd  CwBolMlve  Ooavtoclj. 
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priTileged,  because  made  to  defendant's  employer,  was  without  mer- 
it where  it  appeared  that  the  statements  were  made  simply  as  an 
excuse  for  defendant's  own  misconduct  and  that  the  remarks  were 
made  to  other  employees. 

3.  LiBix  AND  sLANDEB,  |  145* — When  evidence  is  sufficient  to  sus- 
tain verdict.  In  an  action  of  slander  to  recover  damages  for  the 
utterance  of  slanderous  words,  charging  plaintiff  with  having  com- 
mitted fornication  with  a  married  man,  evidence  held  sufficient 
to  sustain  a  verdict  for  plaintiff. 

4.  Libel  and  slander,  (  142* — when  evidence  that  plaintiff  was 
not  ffuilty  of  charge  of  fornication  is  admissible.  In  an  action  to 
recover  damages  for  the  utterance  of  slanderous  words,  charging 
plaintiff  with  having  committed  fornication  with  a  married  man, 
where  defendant  pleaded  the  truth  as  a  defense,  held  that  it  was  not 
error  to  admit  testimony  that  plaintiff  did  not  commit  fornication 
with  the  party  named  by  defendant 

5.  LiBKL  AND  slandeb,  %  37* — What  is  slanderous  per  se.  A  charge 
of  fornication  is  slanderous  per  se. 

6.  LdBEL  and  slandeb,  t  21* — when  malice  presumed^  Bialice  will 
be  preeumed  by  the  use  of  words  actionable  per  se. 


MeCormlck  Theologleal  Seminary  of  the  Presbyterian 
Chnreh,  Defendant  in  Error,  t.  E.  F.  Thompson, 
Plaintiff  in  Error. 

Oen.  No.  28,081.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sul- 
livan, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917. 

Statement  of  the  €ase. 

Action  by  McConnick  Theological  Seminary  of  the 
Presbyterian  Church,  a  corporation,  plaintiff,  against 
E.  F.  Thompson,  defendant,  to  recover  rent  for  the 
months  of  November  and  December,  1915,  and  for  at- 

nunols  NotM  Dlsest.  Vols.  ZI  to  XY,  mad  ComoUitfTe  Qnartorljr, 
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tomeys^  fees  incurred  in  collecting  rent  for  the  fonr 
previous  months  under  the  terms  of  a  written  lease. 
From  a  judgment  for  plaintiff  for  $143.50,  including 
$12  for  attorneys'  fees,  defendant  brings  error. 

Thompson,  Moobe  &  Clabk,  for  plaintiff  in  error. 

Matheb  &  Htjtbok,  for  defendant  in  error. 

Mb.  Justice  MoSubelt  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  LA2n>L0BD  AND  TKNANT,  §  827* — When  attomeys*  fees  and  ex-- 
penses  are  allowable  under  lease.  Under  a  lease  In  which  the  lessor 
agrees  to  pay,  in  addition  to  rent  and  other  matters,  "all  reasonable 
costs,  attorneys'  fees  and  expenses  that  shall  be  made  and  incurred 
by  the  lessor  in  enforcing  the  covenants  and  agreements  of  this 
lease/'  attorneys'  fees  and  expenses  incurred  In  collecting  rent  for 
prior  months  are  allowable  as  part  of  the  Judgment  for  rent. 

2.  Landlobd  and  tenant,  %  327* — when  lease  containing  provision 
for  attorneys*  fees  is  not  unilateral.  In  an  action  on  a  lease  to 
recover  rent  and  attorneys'  fees  and  expenses  in  collecting  rent  for 
prior  months,  held  that  a  lease  by  which  the  tenant  agreed  to  pay, 
in  addition  to  rent  and  other  matters,  all  reasonable  costs,  includ- 
ing attorneys'  fees  and  expenses  incurred  by  the  landlord  in  en- 
forcing the  covenants  and  agreements  of  the  lease,  was  not  unilat- 
eral for  want  of  mutuality. 

8.  Landlord  and  tbnant,  |  827* — when  provision  in  lease  for 
payment  of  attorneys^  fees  is  valid,  A  provision  in  a  lease  for  the 
payment  by  a  tenant  of  attorneys'  fees  and  expenses  incurred  by 
the  landlord  in  enforcing  the  covenants  and  agreements  of  the  lease 
is  valid  as  constituting  an  indemnity  to  the  landlord  against  actual 
loss  resulting  from  a  failure  of  the  tenant  to  keep  his  agreement. 

4.  Action,  i  68* — when  action  for  rent  is  not  prematurely 
brought.  The  contention  that  an  action  to  recover  rent  and  attor- 
neys' fees  and  expenses  incurred  in  collecting  previous  instalments 
of  rent  was  prematurely  brought,  held  to  be  without  merit  where 
the  rent  was  payable  in  advance  on  the  first  day  of  each  month  and 
the  rent  for  the  months  for  which  the  action  was  brought  was 
long  past  due. 


•Sm  iniDolfl  Note*  Dlniit,  YoU.  XI  to  XV,  and  CwbhUUIto  Qurtorly. 
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Alfrei  E.  Barron^  Appellant,  t.  Templeton,  Kenly  & 

Company,  Ltd.,  Appellee. 

Oen.  No.  28,036.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Leo  J. 
DoTLE,  Judge,  presiding.  Heard  in  this  court  at  th<j  March  term, 
1917.    Affirmed.    Opinion  filed  July  2,  1917 

Statement  of  the  Case. 

Action  by  Alfred  E.  Barron,  plaintiff,  against  Tem- 
pleton,  Kenly  &  Company,  defendant,  to  recover  an 
alleged  balance  of  salary  of  $323.27.  From  a  judg- 
ment for  defendant,  plaintiff  appeals. 

BuLKLBT,  MoBE  &  Tallmabge,  f or  appellant. 

HoAG  &  XJllmann,  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deeision. 

HAim  AND  BEBYAKT,  |  4* — whot  con9titute$  Qocepiancc  of  new 
tertii  of  employment.  The  continuance  of  an  employee  at  work 
for  thirteen  months  after  notice  by  letter  from  his  employer  that 
it  will  be  necessary  for  those  remaining  in  its  employ  to  accept  a 
Btipulated  reduction  in  salary  and  that,  unless  otherwise  advised, 
the  reduction  will  go  into  effect  on  a  certain  date,  must  be  deemed 
•a  acceptance  of  the  conditions  stated,  even  though  the  employee 
it  the  time  he  receiyes  the  notice  writes  the  employer  that  if  he 
does  not  continue  at  the  same  salary  he  has  been  getting,  or  at  an 
Increased  salary,  his  resignation  may  be  asked. 
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Fowler  y.  Chicago  Daily  News  Oo.  et  aL,  207  111.  App.   162. 


Henry  Ades  Fowler,  Administrator  of  the  Estate  of 
Jean  B.  Meyer,  Deceased,  Plaintiff  in  Error,  y. 
Chicago  Daily  News  Company,  Chicago  Railway 
Company  and  Chicago  City  Railway  Company,  De- 
fendants in  Error. 

Gen.  No.  28,040. 

DlSMISSAI^  NONSUIT  AND  DIS00NTINT7ANCB,  fi  37* — Whot  COnstrUCHon 

given  words  ^'second  term  of  court"  in  Practice  Act,  The  phrase 
"second  term  of  court"  In  Hurd's  Rev.  St.  eh.  110,  see.  82  (J.  ft  A. 
K.8569),  providing  that  If  the  declaration  shall  not  be  filed  ten  days 
before  the  second  term  of  court  after  the  first  term  at  which  the 
summons  is  made  returnable,  the  defendant  shall  be  entitled  to  a 
Judgment  as  in  case  of  a  nonsuit,  means  the  next  term  after  the 
term  to  which  the  process  which  became  effective  by  service  is  re- 
turnable. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
HoNOBB,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  and  remanded.    Opinion  filed  July  2,  1917. 

.   Earl  J.  Walker,  for  plaintiff  in  error. 

John  J.  Symbs,  for  defendant  in  error  Chicago  Daily 

News  Company. 

Frank  L.  Krietb,  for  defendants  in  error  Chicago 
Railways  Company  and  Chicago  City  Railway  Com- 
pany ;  W.  W.  GuRLEY  and  J.  R.  Guilliams,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

By  this  writ  of  error  it  is  sought  to  have  reversed 
a  judgment  dismissing  plaintiff's  suit  for  failure  to 
file  his  declaration  by  the  second  term  of  court  after 

the  summons  was  returnable. 

-  -  -  *^ 
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The  prcBcipe  was  filed  July  30,  1915,  and  summons 
issued  by  the  clerk  on  that  day.  It  was  not  served 
on  any  of  the  defendants.  On  October  16,  1915,  an 
attorney  was  given  leave  to  enter  his  appearance  for 
the  defendant  Chicago  Daily  News  Company,  and 
upon  his  motion,  without  notice  to  plaintiff,  the  action 
was  dismissed  as  to  this  company  for  failure  of  the 
plaintiff  t6  file  his  declaration  '* pursuant  to  statute." 
On  October  13,  1916,  before  service  of  any  summons 
on  the  defendants  Chicago  Eailways  Company  and 
Chicago  City  Railway  Company,  the  court  of  its  own 
motion  ordered  that  as  the  suit  had.  been  dismissed 
as  to  the  Chicago  Daily  News  Company  for  failure  to 
file  declaration  as  required  by  statute,  suit  also  should 
be  dismissed  as  to  the  Chicago  Railways  Company 
and  the  Chicago  City  Railway  Company  * '  for  plain- 
tiff's failure  to  file  declaration  herein  within  the  time 
provided  by  law." 

Impressed'  as  we  are  by  the  able  and  earnest  briefs 
of  counsel  for  the  respective  defendants,  who  present 
forcibly  the  potential  harm  in  the  practice  of  com- 
mencing a  suit  but  making  no  effort  to  serve  summons 
for  a  long  period  thereafter,  and  however  desirable 
it  might  be  to  bring  an  end  to  such  conditions,  we  have 
no  recourse  except  to  follow  what  we  conceive  to  be 
a  clear  statement  of  the  law. 

The  statute  provides  that  if  the  declaration  shall 
not  be  filed  ten  days  before  the  second  term  of  court 
after  the  first  term  at  which  the  summons  is  made  re- 
turnable, the  defendant  shall  be  entitled  to  a  judgment 
as  Ln  the  case  of  nonsuit.  Section  32,  ch.  110,  Kurd's 
Rev.  St.  (J.  &  A.  If  8569),  It  has  been  settled  beyond 
controversy  by  our  Supreme  Court  that  the  **  second 
term  of  courf  means  the  next  term  after  the  term  to 
which  the  process  which  became  effective  by  actual 
service  is  returnable.  In  English  v.  Wilkins,  163  111. 
542,  the  language  of  the  court  is:    *'We  are  satisfied 
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that  by  the  phrase  *  second  term  of  the  court'  the  stat- 
ute means  the  next  term  after  the  term  to  which  the 
process  which  becomes  effective  by  service  is  return- 
able''; and  further,  in  construing  the  decision  in 
Herring  v.  Quimby,  31  HI.  153,  the  court  said  in  the 
Englishr-WUkins  case,  supra:  *'In  other  words,  the 
^  summons '  mentioned  in  said  section  of  the  statute  was 
construed  to  mean  the  summons  which  was  served, 
and  not  any  prior  process  which  had  not  been  served. ' ' 

Peculiarly  applicable  as  expressing  our  view  is  the 
language  in  English  v.  WUkins,  supra,  as  follows : 

"The  argument  of  counsel  might  be  sufficient  to 
induce  a  change  in  the  statute  by  the  department  hav- 
ing the  power  to  make  such  change,  but  we  regard  the 
statute,  and  the  interpretation  of  it  by  previous  de- 
cisions of  this  court,  as  too  plain  to  authorize  a  differ- 
ent construction  than  the  one  here  given  to  it." 

For  the  reason  above  given  the  judgment  of  the 
trial  court  as  to  each  defendant  is  reversed  and  tbe 
cause  is  remanded* 

Reversed  and  remanded. 
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In  re  Estate  of  Celia  Lynch,  Deceased. 
W.  I.  Weller  &  Sons,  Plaintiff  in  Error,  t.  Benjamin 
M.  Berry  and  Daniel  Lynch,  Administrators,  De- 
fendants in  Error. 

Gen.  No.  23,048.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Stebuno 
POMEBOT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Reyeraed  and  remanded  with  directions.  Opinion  filed  July 
2, 1917. 

Statement  of  the  Case. 

Claim  by  W.  L.  Weller  &  Sons,  a  corporation,  claim- 
ant, against  Benjamin  M.  Berry  and  Daniel  Lynch, 
administrators  of  the  estate  of  Celia  Lynch,  deceased. 
Prom  an  order  of  the  Circuit  Court  vacating  a  pre- 
vious judgment  dismissing  an  appeal  from  the  Pro- 
bate Court,  taken  by  the  administrators  from  an  al- 
lowance of  the  claim,  claimant  brings  error. 

GoLDziER^  BoDOERS  &  Froehlich,  foT  plaintiff  in 
error. 

Daniel  M.  Healy,  for  defendants  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract   of  the  Decision. 

1.  Afpeal  and  ebbor,  S  292* — what  is  a  final  order.  An  order 
Tacatlng  a  previous  judgment  of  the  Circuit  Court  dismissing  an 
appeal  by  administrators  from  an  allowance  of  a  claim  against 
an  estate  in  the  Probate  Court  is  a  final  order. 

2.  ExECUTOBS  AND  ADMINISTRATORS,  §  282* — What  U  cffcct  of  fail- 
ure of  apptllee  to  enter  appearance  in  Circuit  Court  on  appeal.    The 
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fact  that  the  appellee,  the  claimant,  does  not  enter  Its  appearance 
In  the  Circuit  Ck>urt  on  an  appeal  from  the  allowance  of  a  claim  in 
the  Probate  Court  does  not  deprive  the  Circuit  Court  of  Jurisdiction, 
as  the  appellee  is  bound  to,  and  in  the  eye  of  the  law  does*  follow 
the  appeal  and  is  taken  along  with  it. 

3.  Judgment,  |  298* — when  ^ay  f^t  he  net  aside  at  tubMequent 
term.  An  order  of  the  Circuit  Court  dismissing  an  appeal  by  ad- 
ministrators from  an  allowance  of  a  claim  against  an  estate  in  the 
Probate  Court  becomes  final  at  the  expiration  of  the  term  and 
cannot  be  set  aside  on  motion  at  a  subsequent  term. 

4.  Judgment,  §  273* — what  do  not  constitute  errors  of  fact.  The 
absence  of  an  appearance  by  claimant  at  the  time  of  the  making 
of  a  motion  by  its  attorneys  for  the  dismissal  of  an  appeal  by  ad- 
ministrators from  the  allowance  of  a  claim  in  the  Probate  Court 
to  the  Circuit  Court  and  certain  misunderstandings  on  the  part  of 
the  attorneys  for  the  administrators  which  gave  rise  to  their  fail- 
ure to  be  present  at  the  time  the  cause  was  called  for  trial, 
held  not  to  be  errors  of  fact  within  the  Practice  Act,  sec.  S9  (J.  ft  A. 
Y  8626),  providing  that  errors  in  fact  which  could  have  been 
corrected  by  the  writ  of  error  coram  nol)is  at  common  law  may 
be  corrected  by  the  court  in  which  the  errors  were  committed, 
upon  motion  in  writing,  made  at  any  time  within  five  yearA 
after  rendition  of  the  final  Judgment,  so  as  to  not  warrant  the 
granting  of  the  motion  to  vacate  a  Judgment  of  dismissal  of  the 
appeal. 

6.  ExBCUTOBS  AND  ADMiNisTBATOBS,  |  282* — When  appeal  should 
be  dismissed  btf  court  on  its  own  motion.  It  is  the  duty  of  the 
court,  on  the  call  of  a  case  for  trial  which  had  been  appealed  to  the 
Circuit  Court  from  the  Probate  Court  by  the  administrators  of  an 
estate,  in  the  absence  of  appellants,  to  dismiss  the  appeal  whether 
the  appellee  so  moves  or  not 

•8m  nilnoto  No«M  DitMi,  Vols.  XI  »•  XV.  wmd  CmaamlMUw  Qnrtocly,  mmt 
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Arehitcetural  Tile  Company,  Appellee,  y.  Israel  S. 

Spiro,  Appellant. 

Gen.  No.  23,064.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  WuxiAvs,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term.  1917.    Reyersed  and  remanded.    Opinion  filed  July  2,  1917. 

Statement  of  the  Case. 

Action  by  the  Architectural  Tile  Company,  a  cor- 
poration, plaintiflF,  against  Israel  S.  Spiro,  defendant, 
to  recover  for  goods  sold  and  delivered.  From  a 
judgment  for  plaintiff  for  $240.79,  defendant  appeals, 

Habold  J.  FiNBEB,  for  appellant. 

W.  J.  Lbsbman,  for  appellee. 

Mb.  Justics  McSubelt  delivered  the  opinion  of  the 
cortrt. 

Abstract  of  the  Decision. 

1.  MuNiciPAi.  Coxnrr  of  Chicago,  |  13* — when  Mtatement  of 
elaifn  in  action  to  recover  for  goods  sold  and  delivered  is  insu^- 
dent,  A  statement  of  claim,  in  an  action  to  recover  for  goods  sold 
and  delivered,  which  contains  a  number  of  items,  but  no  description 
whatever  as  to  the  kind  and  character  of  the  goods,  the  items 
charged  being  "to  invoice,"  is  insufficient,  and  a  motion  for  a  more 
specific  statement  of  claim  is  improperly  denied. 

2.  Sales,  f  323* — tohen  portion  of  affidavit  of  merits  in  action 
to  recover  for  goods  sold  is  improperly  stricken  from  files.  In  an 
action  to  recover  for  goods  sold  and  delivered,  held  that  the  portion 
of  an  affidavit  of  merits  alleging  that  there  were  errors  in  the 
account  stated  by  the  plaitftiff  and  that  it  included  the  price  of 
certain  tile  which  defendant  claimed  was  to  be  of  a  specific  kind, 
bat  after  the  tile  was  delivered  under  the  contract  and  set  up  it 
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developed  that  it  was  not  of  the  kind  and  character  as  specified 
in  the  contract,  and  that  it  was  impossible  to  discover  this  from 
inspection  before  setting*  was  improperly  stricken  from  the  files. 

S.  Sales,  i  310* — what  is  condition  precedent  to  right  to  recover 
purchase  price  of  goods  sold  by  description.  Where  a  contract  is 
executory  and  the  seller  agrees  to  sell  an  article  by  a  particular 
description,  it  is  a  condition  to  his  right  to  recover  the  price  that 
the  thing  which  is  delivered  shall  answer  such  description,  and 
in  a  suit  for  the  price  brought  by  the  seller,  the  defendant  may 
give  in  evidence  the  diminution  in  value  on  account  of  the  goods 
not  answering  the  description,  or,  if  they  be  in  fact  worthless,  may 
defeat  the  action. 


The  People  of  the  State  of  Illinois  ex  rel.  City  Coun- 
cil of  the  City  of  Chicago,  Appellee,  y.  Board  of 
Education  of  the  City  of  Chicago,  Appellant. 

Gen.  No.  23,104.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Kick- 
ham  ScANLAN,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  July  9,  1917. 

Statement  of  the  Case. 

Petition  for  mandamus  by  the  People  of  the  State 
of  Illinois,  on  relation  of  the  City  Council  of  the  City 
of  Chicago,  petitioner,  against  the  Board  of  Educa- 
tion of  the  City  of  Chicago,  respondent,  praying  that 
said  board  be  commanded  to  give  to  the  city  council 
full  and  complete  access  to  all  books,  records,  docu- 
ments and  information  concerning  the  receipt  and  ex- 
penditure of  moneys  in  possession  of  the  board.  An 
appeal  was  taken  to  the  Appellate  Court  and  as  de- 
cided in  the  Supreme  Court  improvidently  sent  to  the 
Supreme  Court  by  a  certificate  of  importance  and  the 

•Sm  nilnote  Notes  IMvett,  Tola.  XI  to  XV,  and  CumiiUtive  i^iuurterljr,  hubo 
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appeal  dismissed.  See  198  HI.  App.  195  and  275  111. 
195.  Under  the  Appellate  Court's  mandate  the  case 
was  redocketed  in  the  trial  court.  Prom  a  judgment 
sustaining  demurrers  to  the  answer,  respondent  ap- 
peals. 

Angus  Eoy  Shannon,  for  appellant ;  Chauncby  M. 
MiLUE  and  John  E.  Poster,  of  counseL 

Donald  E.  Richberg,  for  appellee. 

Mb.  Presiding  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  erbor,  S  1094* — ichen  reply  brief  is  defective.  It  is 
the  duty  of  the  Appellate  Court  to  review  the.  record  as  made  In  the 
trial  coart,  and  a  reply  brief  Is  defective  where  it  injects  new  mat- 
ter into  the  case. 


Cliarles  Brnhl  for  use  of  Martin  D.  Jones,  Defendant 
in  Error,  v.  W.  J.  Anderson.  Intervening  Petition 
of  Earl  Burton,  Plaintiif  in  Error. 

Gen.  No.  22,091.       • 

1.  ExECiTTioN,  I  256* — when  evidence  i8  insufficient  to  impeach 
sheriffs  return  of  nulla  hona  in  county.  Evidence,  including  an 
answer  of  a  garnishee  that  the  creditor's  attorney  filed  a  mem- 
orandum that  he  was  advised  that  the  debtor  had  no  property 
in  the  county  subject  to  execution;  that  a  demand  would  be  un- 
ataiUng;  that  if  the  sheriff,  ki  the  exercise  of  his  discretion,  should 
conclude  to  return  the  execution  nulla  bona  the  creditor  would 
waive  any  damages  that  might  result  therefrom,  and  that  a  return 

ao  property   found  was  made,   held   insufflcient  to   overcome  the 
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prima  fode  evidence  that  there  was  no  property  subject  to  execa- 
tion  in  the  county  arising  from  the  return  of  the  execution. 

2.  Appeal  and  bbbob,  |  1698* — tohen  failure  to  traverse  afuioer 
fnay  not  be  taken  advantage  of.  The  failure  to  traverse  an  answer 
of  the  garnishee  in  garnishment  proceedings  cannot  be  taken  ad- 
vantage of  on  appeal  where  the  parties,  without  objection,  proceeded 
with  the  trial  of  the  case  as  though  the  issues  had  been  properly 
Joined. 

Error  to  the  Circuit  Court  of  €ook  county;  the  Hon.  Richabd  S. 
TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  July  11,  1917. 
Rehearing  denied  July  23,  1917. 

Max  M.  Grossman  and  Bobebt  S.  Cook,  for  plaintiff 
in  error. 

Boyle  &  Mott,  for  defendant  in  error. 

Mb.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

The  plaintiff  in  error,  who  was  the  intervening  peti- 
tioner below,  seeks  to  set  aside  a  judgment  in  favor  of 
the  defendant  in  error,  who  was  the  plaintiff  below, 
obtained  against  one  Anderson  in  a  certain  garnish- 
ment proceeding.  The  parties  will  be  referred  to  as 
plaintiff,  defendant,  garnishee  and  intervening  peti- 
tioner, as  in  the  court  below. 

The  record  discloses  that  the  plaintiff  took  judgment 
by  confession  against  the  defendant,  sued  out  execu- 
tion, and  immediately  thereafter  the  sheriff  of  Cook 
county  returned  the  execution  no  property  found.  At 
the  time  it  was  placed  in  the  hands  of  the  sheriff,  plain- 
tiff's  attorney  gave  him  a  memorandum  to  the  effect 
that  he  was  advised,  and  so  stated,  that  the  defendant 
had  no  property  in  the  county  subject  to  execution,  and 
that  a  demand  would  be  unavailing,  and  that  if,  in  the 
exercise  of  his  discretion,  the  sheriff  returned  tiie  exe- 

•See  nitnoli  Note*  Dise^i,  Vols.  XI  to  XV,  and  CnmvUittTv  Quutcriy, 
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cntion  nulla  bona,  the  plaintiff  would  waive  any  dam- 
ages that  might  accrue  as  the  result  of  his  doing  so. 
Thereafter,  upon  the^making  of  the  statutory  aflSdavit, 
garnishment  proceedings  were  begun  against  the  gar- 
nishee, who  answered  that  a  judgment  had  been  ob- 
tained against  him  by  defendant,  but  that  an  appeal 
had  been  taken.  The  garnishee  further  set  up  the 
facts  already  stated  in  regard  to  the  manner  in  which 
the  sheriff  ^s  return  had  been  made.  Shortly  before 
the  cause  came  on  for  trial,  the  intervening  petitioner 
filed  his  petition,  apparently  by  leave  of  court,  setting 
up  the  facts  concerning  the  suing  out  and  return  of  the 
execution,  and  alleging  that  on  a  day  subsequent  to 
the  institution  of  the  garnishment  proceedings  he  ob- 
tained  from  the  defendant  an  assignment  of  the  judg- 
ment against  the  garnishee,  that  he  was  entitled  to  the 
full  benefit  of  that  judgment,  and  that  plaintiff  wai; 
entitled  to  no  relief  because  the  execution  was  returned 
without  any  bona  fide  attempt  to  discover  assets  be- 
longing to  the  defendant  subject  to  the  execution. 
When  the  case  was  called  for  trial,  the  court,  after 
hearing  evidence,  entered  an  order  reducing  the 
amount  of  the  judgment  upon  a  remittitur ;  thereupon 
it  was  brought  to  the  attention  of  plaintiff  ^s  attorney 
that  an  intervening  petition  had  been^  filed.  He  ob- 
jected to  proceeding  with  the  trial  until  he  had  had 
a  reasonable  time  to  answer.  The  court  overruled 
the  objection,  entered  an  order  permitting  the  plain- 
tiff to  answer  the  intervening  petition  within  five  days, 
and  directed  the  parties  to  proceed  with  the  hearing. 
There  was  on  file  an  answer  by  the  defendant  admit- 
ting the  assignment  of  the  judgment  in  question  to 
the  intervening  petitioner,  and  it  appeared  that  the 
judgment  against  the  garnishee  in  favor  of  the  de- 
fendant had  been  affirmed  by  this  court,  and  was  then 
absolute.  The  court,  after  hearing  the  evidence,  en- 
tered a  judgment  in  favor  of  the  plaintiff  for  $1,101.97, 
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and  in  favor  of  the  intervening  petitioner  for  the  bal- 
ance of  the  judgment. 

It  is  objected  that,  as  there  was  an  answer  on  file 
on  behalf  of  the  garnishee  which  had  not  been  tra- 
versed, the  answer  must  be  taken  as  true.  If  it  be 
assumed,  for  the  purpose  of  argument,  that  this  con- 
tention is  correct,  the  question  arises  as  to  whether 
the  answer  constituted  a  bar  to  the  garnishment  pro- 
ceedings. This  answer,  as  already  indicated,  stated, 
in  substance,  that  immediately  upon  the  suing  out  of 
the  execution,  the  attorney  placed  it  in  the  hands  of 
the  sheriff,  but  did  not  pay  the  statutory  fee  for  serv- 
ing the  same  or  for  making  demand,  but  only  fifty 
cents  for  the  sole  purpose  of  having  a  return  made 
upon  the  summons;  that  plaintiff's  attorney  filed  a 
memorandum  to  the  effect  that  he  was  advised  that  de- 
fendant had  no  property  in  the  county  subject  to  execu- 
tion, and  that  a  demand  would  be  unavailing,  and  that 
if  the  sheriff,  in  the  exercise  of  his  discretion,  should 
conclude  to  return  the  execution  nulla  bona,  the  plain- 
tiff would  waive  any  damages  that  might  result  there- 
from, and  that  a  return  no  property  found  was  there- 
upon made. 

There  is  not,  however,  the  slightest  suggestion  in 
the  answer,  or  elsewhere  in  the  record  as  abstracted, 
that  the  defendant  had  any  property  within  the  county 
subject  to  execution.  While  it  may  be  true  that  the 
return  of  an  execution  nulla  bona  is  only  prima  facie 
evidence  of  the  fact,  there  is  nothing  in  the  record  to 
overcome  the  case  thus  made  out.  If  it  had  been 
shown  that  there  was  at  the  time  property  of  the  de- 
fendant within  the  county  which  a  reasonable  effort  on 
the  part  of  the  sheriff  would  have  disclosed,  or  that 
a  demand  upon  the  defendant  would  have  been  avail- 
ing, a  different  question  would  arise ;  but  we  are  clear- 
ly of  the  opinion  that  nothing  shown  in  the  answer  or 
by  the  evidece  impeaches  the  regularity  or  propriety 
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of  the  return.    The  sheriff  may  well,  and  usually  does, 
thus  gain  his  knowledge  of  property  subject  to  execu- 
tion, and  we  see  no  reason  for  saying  that  the  course 
pursued  in  the  case  at  bar  was  improper.    But  so  far 
as  the  failure  to  traverse  the  answer  is  concerned,  we 
think  that  in  any  event  no  advantage  could  be  taken 
of  it  here,  since  the  parties,  without  objection,  pro- 
ceeded with  the  trial  as  though  issues  had  been  prop- 
erly joined.  \  Moreover,  the  garnishee  is  the  only  party 
who  would  be  entitled  to  any  advantage  on  account  of 
a  failure  to  answer  his  petition,  and  the  only  person 
objecting  to  the  judgment  is  the  intervening  petitioner. 
So  far  as  the  latter 's  petition  is  concerned,  it  clearly 
appears  from  the  portions  of  the  bill  of  exceptions  ap- 
pearing in  its  abstract  that  it  objected  to  a  continu- 
ance of  the  cause,  acquiesced  in  the  action  of  the  court 
in  compelling  the  plaintiff  to  proceed  without  an  op- 
portunity to  answer  the  petition,  and  made  no  objec- 
tion to  the  order  of  the  court  permitting  an  answer  to 
^  filed  at  a  subsequent  date.    We  are  further  of  the 
opinion,  for  the  reasons  already  given,  that  nothing 
set  out  in  the  intervening  petition,  itself,  impeached 
fbe  regularity  of  any  step  in  the  garnishment  proceed- 

^€>jr  the  reasons  stated,  the  judgment  of  the  Circuit 
^ixirt  is  affirmed. 

Affirmed. 
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€ity  of  Chicago,  Defendant  In  Error,  y.  Merrltt  0. 

Hoover,  Plaintiff  in  Error. 

Gen.  No.  22,130.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  July  11,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiflf,  against 
Merritt  0.  Hoover,  defendant,  for  driving  an  automo- 
bile while  intoxicated  in  violation  of  section  2013  of 
the  Revised  Municipal  Code  of  Chicago.  From  a 
judgment  of  conviction,  defendant  brings  error. 

Ea£l  J.  Walkeb,  for  plaintiflf  in  error. 

« 

Samuel  A.  Ettelson  and  Hakry  B.  Miixeb,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  MtmiciPAL  coRPOBATioNS,  f  864* — what  proof  required  to  aus- 
tain  conviction  for  violation  of  ordinance.  Where  an  ordinance 
provides  for  a  fine  or  imprisonment,  a  conviction  cannot  be  sus- 
tained unless  supported  by  a  clear  preponderance  of  the  evidence. 

2.  Municipal  corpobations,  S  864* — when  evidence  sufficient  to 
sustain  conviction  for  driving  automobile  while  intoxicated.  On 
a  prosecution  for  the  violation  of  section  2013  of  the  Revised  Mu- 
nicipal Code  of  Chicago,  prohibiting  any  intoxicated  person  from 
driving  an  automobile,  evidence  held  suflicient  to  sustain  the  con- 
viction of  defendant. 

•S«e  Illinois  Notea  Digest.  Vols.  XI  to  XY»  mnd  Cvmiilstlv*  Qiuurt«rljr, 
topic  and  sectloii  number. 
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Samnel   Belfman,   Pefendant   In   Error^   t.   Samuel 

MIeon,  Plaintiff  In  Error. 

Gen.  No.  82,198.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Hajionet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Reversed.    Opinion  filed  July  11,  1917. 

Statement  of  the  Case. 

Action  for  money  had  and  received  by  Samuel  Reif- 
man, plaintiff,  against  Samuel  Micon,  defendant,  to 
recover  the  sum  of  $200  which  defendant  had  received 
from  his  clients,  and  which,  pursuant  to  a  contract 
between  intending  purchasers  for  whom   defendant 
vas  agent  and  intending  sellers  for  whom  plaintiff 
was  agent,  was  to  be  deposited  in  a  bank  with  the  con- 
tract, which  contract  was  to  be  deposited  by  plaintiff 's 
attorney,  but  which  sum  defendant  had  returned  to 
his  clients,  due  to  a  disagreement  between  defend- 
ant and  plaintiff ^s  attorney.    From  a  judgment  for 
plaintiff  for  $200,  defendant  brings  error. 

Abthtjb  W.  Dixon,  for  plaintiff  in  error. 

'  WtLLiAM  M.  Tannbbaum,  f or  defendant  in  error. 

Mb.  Pbesbdino  Justicb  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Peelsion. 

^"  ABsuMPsrr,  Action  or,  {  44* — nature  of  action  for  money  had 
wd  received  lor  use  of  another.  An  action  for  money  had  and 
received  for  the  use  of  another  is  equitable  in  its  nature. 

^*  VftNDOB  AWD  FUBCHASEB — whcn  evidence  insufficient  to  show 
Qi^^lateral  contract  toith  agents  of  respective  parties.    Evidence 

tflil^.^i^ols  Note*  Dtsest,  YoU.  XI  to  XY.  and  CmnaUitfTe  Quarterlj,  Mune 
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held  insufficient  to  establish  a  quadrilateral  contract  between  the 
owner  of  land,  his  agent,  the  purchasers,  and  their  agent  concern- 
ing the  deposit  of  a  certain  sum  in  a  certain  bank  by  the  purchasers* 
agent,  where  the  sellers  and  purchasers  agreed  in  the  contract 
which  they  signed  as  parties  that  their  agents  should  deposit,  one 
the  contract,  and  the  other,  the  initial  payment,  simultaneously  with 
the  bank  where  defendant  was  merely  acting  under  the  instructions 
of  his  principal. 

3.  Assumpsit,  Acnon  of,  ^  56* — iDhen  agent  not  deemed  to  have 
received  money  for  the  use  of  another.  An  agent  for  the  purchasers 
of  land  who  receives  the  initial  payment  from  his  clients  cannot  be 
deemed  to  have  received  money  for  the  use  of  the  sellers  under 
a  contract  for  the  sale  of  land,  where'  he  received  it  for  the  purpose 
of  depositing  it  with  a  certain  bank,  which,  in  turn,  was  to  hold 
it  for  the  mutual  benefit  of  the  parties  concerned,  and  the  agent 
returned  the  money  to  the  principaL 


Pennsylyania  Company,  Plaintiff  in  Error,  t.  M,  Pio- 
waty  &  Sons,  Defendant  in  Error. 

6en.  No.  82,224. 

1.  Cabsids,  I  186* — wh<U  does  not  constitute  waiver  of  jnvvi- 
sion  in  bill  of  lading  as  to  time  for  filing  claim  for  damages.  The 
receipt  and  investigation  of  a  claim  for  damages  by  a  carrier  after 
the  expiration  of  the  four  months  after  delivery  limited  In  the  bill 
of  lading  for  presenting  it  does  not  constitute  a  waiver  of  the  de- 
fense aftorded  by  such  provision,  especially  where  the  claim  does 
not  give  the  date  when  the  shipment  was  received. 

2.  Cabbiers — iohat  evidence  required  to  establish  a  waiver  of 
time  limit  for  filing  claims  for  damages.  The  question  of  waiver 
of  a  provision  in  a  bill  of  lading  limiting  the  time  within  which 
claims  for  damages  may  be  filed  after  delivery  of  the  goods  must 
be  established  by  a  preponderance  of  evidence. 

3.  Cabbixbs — when  evidence  is  insufficient  to  establish  a  waiver 
of  time  limit  for  filing  claim  for  damages  in  bill  of  lading.  In  an 
action  by  a  carrier  to  recover  a  balance  of  freight  charges  from  the 
shipper,  and  set-off  by  defendant  claiming  damages  for  failure  of 


•See  nilnolB  Note*  DIsfNit.  VoU.  XI  to  XY,  and  Gvmalatir*  Qmrtcrly, 
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carrier  to  notify  consignee  of  the  arriyal  of  the  goods  at  their  des- 
tination, evidence  held  insufficient  to  show  a  waiver  by  the  carrier 
of  the  provision  in  the  bill  of  lading  requiring  claims  for  damages 
to  be  made  within  four  months  after  the  date  of  delivery  of  the 
goods. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sul- 
UTAir,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  liarch  term»  1916.  Reversed  and  judgment  here.  Opinion  filed 
July  11,  1917.    Rehearing  denied  July  23,  1917. 

LoBsoH,  ScoFiBiiD  &  LoEscH,  toT  plaintiff  in  error. 

Sabath^  Stafford  &  Sabath,  for  defendant  in  error; 
Charles  B.  Stafford,  of  counsel. 

Mb.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

In  this  case,  the  plaintiff  in  error  seeks  to  reverse 
a  jndgment  in  favor  of  the  defendant  in  error  for 
$145.50.  The  facts  in  the  case  are  substantially  as 
follows :  Plaintiff  in  error,  who  will  be  referred  to  as 
the  carrier,  brought  suit  against  the  defendant  in 
error,  who  will  hereafter  be  referred  to  as  the  shipper, 
for  $19.50,  for  the  balance  of  certain  freight  charges 
due  on  a  shipment  of  onions  from  Hanna,  Indiana,  to 
Montreal,  Canada.  As  there  were  no  scales  at  Hanna, 
they  were  billed  at  a  minimum  weight  and  charges  as- 
Bessed  at  $72.  It  subsequently  appeared  that  the  proper 
charge  was  $91.50,  and  this  suit  was  brought  for  the 
difference. 

The  regularity  of  the  charges  was  not  denied.  No 
affidavit  of  merits  was  filed  by  the  shipper,  but  it  filed 
a  statement  of  set-off  claiming  damages  on  account 
of  the  failure  of  the  carrier  to  notify  the  consignee 
upon  the  arrival  of  the  shipment  at  Montreal,  Canada. 
It  appeared  that  the  shipment  arrived  there  on  Octo- 
ber 28,  1912,  and  the  shipper  filed  its  claim  for  dam- 
ages March  26,  1913.     One  of  the  defenses  to  this 
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claim,  set  out  in  the  affidavit  of  defense,  was  that  by 
the  terms  of  the  contract  it  was  agreed  that  claims  by 
the  shipper  for  loss,  damage  or  delay  must  be  made 
in  writing  within  four  months  after  the  delivery  of 
the  shipment.  It  is  not  denied  that  no  claim  was  filed 
within  that  time,  but  it  is  insisted  that  fhis  stipulation 
in  the  contract  was  waived  by  the  carrier.  The  car- 
rier, however,  strenuously  insists  that  it  is  not  legally 
possible  for  a  carrier  to  waive  such  a  provision  in  a 
bill  of  lading.  We  feel,  however,  it  is  not  necessary  to 
discuss  this  or  any  of  the  points  raised  by  the  carrier, 
except  its  claim  that  the  record  contains  no  evidence 
which  justified  the  trial  court  in  finding  that  such 
waiver  had,  in  fact,  been  made.  The  mere  physical 
act  of  receiving  a  claim  and  investigating,  it,  after 
the  expiration  of  the  four  months  limited  in  the  bill 
of  lading  for  presenting  it,  would  not,  in  itself,  con- 
stitute a  waiver  of  the  defense.  If  we  assume  that  the 
carrier  has  power  to  waive  such  a  defense,  then,  of 
necessity,  it  may  make  a  thorough  investigation  of  the 
merits  of  the  claim  before  it  decides  whether  or  not 
it  will  interpose  the  defense  of  a  failure  to  notify  it  in 
apt  time.  In  other  words,  if  we  are  to  assume  that  the 
carrier  has  power  to  waive  the  defense,  we  are  obliged 
to  say  that  the  courteous  receipt  and  investigation  of 
a  claim  will  not,  in  itself,  estop  it  from  deciding,  after 
a  thorough  investigation  of  the  merits  of  the  claim,  to 
avail  itself  of  its  legal  defense.  Moreover,  the  claim 
did  not  give  the  date  when  the  shipment  was  received, 
and  consequently  did  not  advise  the  carrier  that  it  had 
not  been  filed  in  apt  time.  While  the  question  of 
waiver,  if  a  defense  of  this  kind  can  be  legally  waived, 
would  be  a  question  of  fact,  it  is  one  which  must  be 
established  by  the  claimant  by  a  preponderance  of  the 
evidence,  and,  upon  a  careful  examination  of  all  the 
evidence  in  this  case,  we  are  compelled  to  say  that  such 
a  finding,  if  supported  by  any  evidence  at  all,  is  clearly 
contrary  to  the  manifest  weight  of  the  evidence. 
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^h  judgment  of  the  Municipal  Court  is  reversed, 
p  judgment  will  be  entered  here  in  favor  of  the 
^^tiff  in  error  for  $19.50. 

Reversed  and  judgment  here. 


Ausust  JaeobSy  Defendant  in  Error,  t.  Henry  T.  Jor- 
fieusen  and  John  F.  Jnrgensen,  Plaintiffs  in  Error. 

Oen.  No.  22,268.    (Not  to  be  reported  In  fall.) 

^ror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hobea  W. 
Wqxb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
Ui%  March  term,  1916.    Affirmed.    Opinion  filed  July  11,  1917. 

,  Statement  of  the  Case. 

Action  by  August  Jacobs,  plaintiff,  against  Henry 
T.  Jurgensen  and  John  F.  Jurgensen,  defendants,  to 
recover  on  a  lease  of  premises  occupied  by  the  Jur- 
gensen Tea  Company.  From  a  judgment  for  plaintiff 
for  $765,  defendants  bring  error. 

The  lease  recited  that  the  indenture  was  made  ' '  be- 
tween August  Jacobs,  party  of  the  first  part,  and  Jur- 
gensen Tea  Company,  party  of  the  second  parf  The 
lease  referred  to  the  party  of  the  second  part  in  the 
plural  and  was  signed,  '*  Jurgensen  Tea  Co.,  John  F. 
Jurgensen,  (Seal)  H.  T.  Jurgensen,  (Seal).'* 

James  B.  Glass  and  John  C.  Tbaikob,  for  plaintiffs 
in  error. 

Isaiah  Campbell,  for  defendant  in  error.  * 

Me.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Deelsion. 

1.  Pabtnebship,  f  52* — when  evidence  is  sufjUcient  to  show.  In 
an  action  for  rent  under  a  lease,  where  it  appeared  that  the  lease 
was  signed  by  a  certain  company  and  by  the  defendants  and  there 
was  nothing  on  the  face  of  the  lease  to  Indicate  whether  it  was  a 
corporation  or  partnership  obligation;  that  defendants  had  per- 
mitted the  forfeiture  of  the  charter  of  the  corporation  before  the 
execution  of  the  lease;  that  the  defense  that  the  obligation  was  a 
corporate  obligation  was  not  raised  until  two  successive  aflSdavlts 
of  merits  on  other  grounds  had  been  overruled;  that  one  of  the 
defendants,  who  was  defendant  in  a  prior  ejectment  action  by  piain- 
tiff,  prosecuted  an  appeal  to  the  Appellate  Court  without  claiming 
that  he  was  not  a  lessee,  and  that  the  evidence  was  conflicting  as 
to  whether  defendants  claimed  that  they  were  doing  a  partnership 
business  at  the  time  of  the  execution  of  the  lease,  evidence  held 
sufficient  to  show  that  the  lease  was  a  partnership  obligation. 

2.  Corporations,  §  368* — what  evidence  is  inadmissible  to  show 
corporate  liability  on  lease.  In  an  action  for  rent  under  a  lease, 
in  which  the  issue  was  whether  defendants  signed  the  lease  as 
members  of  a  partnership  or  as  officers  of  a  corporation,  evidence 
that  defendants  put  up  a  sign  after  the  execution  of  the  lease 
with  the  words  of  the  company  name  under  which  they  did  business, 
held  inadmissible,  where  the  concern,  whether  a  partnership  or  cor- 
poration, was  admittedly  doing  business  under  such  name. 

3.  Corporations,  S  368* — when  checks  and  condition  of  hank 
account  are  not  admissible  to  show  corporate  liability  on  lease. 
In  an  action  to  recover  rent  under  a  lease,  in  which  the  issue 
was  whether  defendants  signed  the  lease  as  members  of  a  partner- 
ship or  as  officers  of  a  corporation,  evidence  as  to  the  manner  in 
which  checks  were  drawn  and  the  bank  account  was  kept  several 
years  subsequent  to  the  signing  of  the  lease,  held  inadmissible. 

4.  Corporations,  f  368* — when  evidence  that  defendants  intended 
to  attach  their  names  to  lease  as  officers  is  properly  excluded.  In 
an  action  to  recover  rent  under  a  lease,  in  which  defendants  con- 
tended that  they  signed  the  lease  as  officers  of  a  corporation  and 
not  as  members  of  a  partnership,  evidence  that  defendants  intended 
to  attach  their  names  to  the  lease  as  officers  of  the  corporation 
held  properly  excluded  where  defendants  had  already  testified  that 
the  company  was  a  corporation  and  that  they  so  advised  the  lessor 
before  the  lease  was  signed. 

5.  Appeal  and  ebrob,  f  1491* — when  exclusion  of  evidence  is 
harmless  error.  In  an  action  to  recover  rent  under  a  lease,  in 
which  defendants  contended  that  they  signed  the  lease  as  officers 
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of  a  corporation  and  not  as  members  of  a  partnership,  the  exclusion 
of  evidence  that  one  of  the  defendants  was  president  of  the  com- 
pany was  harmless  error^  where  it  appeared  that  he  was  an  officer 
of  the  company  and  that  defendants  were  in  active  and  exclusive 
control  of  the  concern,  whether  a  corporation  or  a  partnership. 


Randall  W.  Burns  and  Amos  H.  Case,  Trustees,  and 
Noel  McTIeker,  Defendants  in  Error,  y.  William  J. 
Tnrnes  and  Eleanor  K.  Turnes,  PlaintifFs  in 
Error. 

Oen.  No.  2S,128. 

1.  MoBTQAGCS,  I  175* — When  mortgagors  have  no  equities  against 
assignee  of  first  mortgage.  On  a  bill  for  foreclosure  by  the  assignee 
of  a  first  mortage  on  premises  on  which  a  building  was  erected  by 
a  building  construction  company,  held  that  the  mortgagor  had  no 
equities  against  the  enforcement  of  the  indebtedness  which  could 
be  interposed  against  the  first  mortgagee,  where  the  sale  of  two 
mortgages  was  effected  by  a  construction  company  as  agent,  even 
though  it  failed  to  expend  the  proceeds  on  the  building^  especially 
where  the  mortgagors  approved  of  expenditures  made  on  improve- 
ments for  more  than  the  face  value  of  the  first  mortgage. 

2.  Mortgages,  S  661* — when  second  mortgagee  not  entitled  to  at' 
tomeys'  fees.  A  second  mortgagee  Is  not  entitled  to  attorneys'  fees 
where  such  mortgagee,  who  is  made  a  defendant  in  a  suit  for  the 
foreclosure  of  the  first  mortgage,  files  an  answer  praying  that.  In 
case  of  a  sale,  any  surplus  remaining  after  payment  of  the  first 
mortgage  should  be  applied  towards  the  payment  of  the  amount 
due  him. 

3.  Mortgages,  |  667* — when  allowance  of  attorneys*  fees  for 
foreclosure  is  not  excessive.  An  allowance  of  $1,000  attorneys'  fees 
for  the  foreclosure  of  a  mortgage  of  $9,000,  held  not  excessive  where 
it  appeared  that  the  attorneys  appeared  before  the  master  seventeen 
times  and  also  were  required  to  appear  several  times  before  the 
chancellor  in  settling  the  pleadings,  and  there  was  expert  evidence 
on  complainants'  behalf  that  such  fees  were  recusonable  and  no 
evidence  to  the  contrary. 
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Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Fredkeick 
A.  Smith,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed  In  part  and  reversed  In  part. 
Opinion  filed  July  11,  1917.  . 


Geoboe  V.  McIntybb,  for  plaintiflFs  in  error. 
Gabdneb,  Foote  &  BuBNS,  for  defendants  in  error. 

Mb.  Justice  O^Connob  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  to  reverse  a  decree 
entered  in  a  foreclosure  suit.  The  record  discloses 
that  William  J.  Turnes  and  his  wife  entered  into  a 
contract  with  the  Guaranty  Construction  Company,  a 
corporation,  whereby  the  construction  company  agreed 
to  construct  a  building  to  cost  $12,500.  To  raise  the 
funds  necessary,  Turnes  and  his  wife  executed  two 
notes,  one  for  $9,000  and  one  for  $3,750,  secured  by 
trust  deeds  on  the  premises  on  which  the  building  was 
to  be  constructed.  The  contract  provided  that  the 
construction  company  should  negotiate  the  notes  and 
trust  deeds.  The  $9,000  note  and  trust  deed  were  sold 
to  the  complainants,  Randall  W.  Bums  and  Amos  H. 
Case,  trustees  under  the  last  will  and  testament  of 
Randall  H.  White,  deceased.  The  note  for  $3,750  and 
trust  deed  were  also  disposed  of,  and,  prior  to  the 
filing  of  the  bill,  were  owned  by  the  defendant,  Noel 
McVicker.  Both  of  the  notes  were  sold  for  their  face 
value  and  the  money  turned  over  to  the  construction 
company,  or  to  Seney  Rogers  &  Company,  a  firm  of 
brokers,  who  also  appear  to  control  the  construction 
company.  The  interest  on  the  notes  was  payable  semi- 
annually, evidenced  by  interest  notes  or  coupons^  and 
default  being  made  in  the  payment  of  a  part  of  the 
fifth  coupon  on  the  $9,000  note,  and  also  default  in  pay- 
ment of  taxes  and  special  assessments,  the  bill  in  this 
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case  was  filed  to  foreclose  the  $9,000  trust  deed.  The 
ovner  of  the  second  mortgage  was  made  a  party  de- 
feadaiit. 
The  defendant  Noel  McVicker  answered  setting  up 
jiis  ownership  of  the  second  mortgage,  and  prayed  that 
in  case  of  sale  of  the  premises  any  surplus  remaining 
^Iter  the  satisfaction  of  the  first  mortgage  should  be 
paid- to  him. 

The  defendants  Turnes  filed  their  answer,  which 
admitted  the  execution  of  the  notes  and  trust  deeds, 
and  averred  that  the  construction  company  had  agreed 
to  construct  a  building  on  the  premises  and  pay  for 
the  same  out  of  the  proceeds  derived  from  the  negotia- 
tion of  the  two  notes,  and  that  the  owners  of  the  $9,000 
note  were  informed  that  the  said  construction  company 
had  not  paid  out  the  $9,000.     These  defendants  also 
filed  a  cross-bill,  setting  up  substantially  the  same 
facts,  and  in  addition  averred  that  the  construction 
company  had  not  done  its  work  properly,  and  also  it 
had  failed  to  complete  the  building,  and  they,  the 
cross-complainants  were  obliged  to  do  so  at  consider- 
able expense,  and  prayed  that  an  accounting  be  had. 
After  issues  joined  the  cause  was  referred  to  a  master 
who  took  the  proofs  and  made  up  his  report.     The 
master  found  that  the  face  value  of  the  two  notes,  to- 
gether with  certain  interest  and  expenses,  were  due 
and  unpaid,  and  recommended  a  foreclosure  of  the 
first  mortgage,  and,  in  default  of  payment,  that  the 
property  be  sold.    Objections  to  the  report  were  over- 
ruled, as  were  likewise  exceptions,  and  a  decree  of 
foreclosure  entered.    The  decree  provided  that  in  case 
of  sale    any   surplus    remaining   after   payment    of 
the  first  mortgage  should  be  applied  in  payment  of  the 
amount  found  due  under  the  second  mortgage.    The 
decree  also  found,  in  accordance  with  the  master's  re- 
port and  recommendations,  that  the  construction  com- 
pany had  failed  to  complete  its  work  in  accordance 
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.  with  its  contract ;  that  the  Tumes  \  by  reason  of  such 
breach,  had  incurred  expenses  amounting  to  $3,066.48, 
which  was  found  to  be  due  and  owing  from  the  con- 
struction company  to  them. 

The  defendants  Turnes  contend  that  in  a  proceed- 
ing to  foreclose  a  mortgage  any  equities  existing  in 
favor  of  the  mortgagor  may  be  enforced  against  the 
owner  of  the  indebtedness,  and  therefore  the  equities 
existing  between  them  and  the  construction  conlt)any 
can  be  invoked  against  the  owners  of  the  first  and 
second  mortgages. 

The  law  has  long  been  firmly  established  in  this 
State  that  any  equities  which  *  the  mortgagor  has 
against  the  enforcement  of  the  indebtedness  may  be 
interposed  against  any  one  seeking  to  foreclose  the 
mortgage.  Olds  v.  Gumming s,  31  111.  188.  In  the  case 
at  bar,  however,  there  are  no  equities  in  favor  of  the 
mortgagors,  even  if  the  amount  realized  from  the  sale 
of  the  two  mortgages  was  not  expended  on  the  con- 
struction of  the  building.  The  construction  company 
was  authorized  by  the  mortgagors  to  negotiate  the 
sale  of  the  two  mortgages;  it  obtained  the  face  value 
thereof,  and  if  it  failed  to  expend  this  money  on  the 
building,  the  owners  of  the  mortgages  are  in  no  way  to 
blame,  for  the  default,  if  any,  was  that  of  the  construc- 
tion company,  the  agent  of  the  mortgagors.  Further- 
more, the  mortgagors  approved  of  expenditures  made 
on  the  improvements  for  more  than  the  face  value  of 
the  first  mortgage,  and  this  is  the  mortgage  against 
which  they  make  complaint. 

The  defendants  Turnes  next  contend  that  there  is 
no  evidence  to  warrant  the  finding  of  any  amount  due 
the  defendant  McVicker;  that  while  the  answer  avers 
that  the  face  of  the  note  amounting  to  $3,750  with 
interest  was  due,  the  note  and  mortgage  were  not 
introduced  in  evidence,  and  therefore  there  is  nothing 
on  which  to  base  the  decree  in  this  regard.    This  is  a 
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misapprehension.  The  note  and  trust  deed  were  in- 
troduced in  evidence,  and  in  fact  there  is  no  dispute 
that  the  amount  found  due  McVicker  was  correct. 

In  this  connection  complaint  is  also  made  of  the 
allowance  of  $450  to  the  defendant  McVicker  as  and 
for  his  solicitor's  fees.  The  record  discloses  'that  the 
defendant  by  his  answer  prayed  that  in  case  of  a  sale, 
any  surplus  remaining  after  the  payment  of  the  first 
mortgage  should  be  applied  towards  the  payment  of 
the  amount  due  him.  No  claim  was  made  by  him  for 
soUcitor's  fees,  and  on  answer  filed  on  behalf  of  a 
second  mortgagee,  none  was  authorized.  Soles  v. 
Sheppard,  99  HI.  616 ;  Schaeppi  v.  Glade,  195  111.  62 ; 
Gillespie  v.  Greene  County  Savings  <&  Loan  Ass'n,  95* 
m.  App.  543.  Moreover,  while  it  appears  that  the 
trust  deed  was  offered  in  evidence  before  the  master 
and  considered  by  him,  it  does  not  appear  in  the  rec- 
ord, and  there  is  no  finding  in  the  decree  concerning 
the  matter.  We  are  therefore  unable  to  determine  its 
provisions,  if  any,  in  this  regard.  The  allowance  of 
$450  solicitor's  fees  was  unauthorized. 

The  defendants  Turnes  further  contend  that  the  al- 
lowance of  $1,000  to  the  complainants  as  solicitor's 
fee  is  contrary  to  the  evidence.  The  objection  urged 
before  the  master  and  the  chancellor  was  that  the 
allowance  was  excessive  and  that  a  reasonable  fee 
wbuld  be  $250.  The  record  discloses  that  the  solicitor 
for  the  complainants  appeared  before  the  master 
seventeen  times;  that  he  was  also  required  to  appear 
several  times  before  the  chancellor  in  settling  the 
pleadings.  Attorneys  on  behalf  of  the  complainants 
testified  that  $1,000  would  be  a  reasonable  fee  for  such 
services.  The  defendants*  oflFered  no  evidence  to  the 
contrary  and  we  are  unable  to  say  that  the  allowance 
was  excessive. 

The  decree  of  the  Circuit  Court  is  in  all  respects 
affirmed,  except  as  to  the  allowance  of  $450  to  the  de- 
fendant Noel  McVicker  as  his  solicitor 's  fees.    In  this 
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respect  it  is  reversed.  The  costs  in  this  court  will  be 
divided  so  that  the  defendant  McVicker  will  be  re- 
quired to  pay  one-third  and  the  defendants  Turnes  two- 
thirds  thereof. 

Affirmed  in  part  and  reversed  in  part. 


George  S.  Walker,  Surviving  Trustee,  Defendant  fn 
Error,  v.  Elizabeth  Frances  Walker  et  al.,  Plain- 
tiffs In  Error. 

« 

Oen.  No.  22,138. 

1.  Wills,  f  459* — when  devUe  or  legacy  lapses  at  common  lata. 
At  common  law  a  devise  or  legacy  lapses  where  the  devisee  or 
legatee  dies  before  the  death  of  the  testator,  except  where  made  to  a 
class  and  a  member  of  the  class  dies  before  the  testator,  leaving 
other  members  of  the  class  qualified  to  take. 

2.  Wills,  {  493* — what  is  purpose  of  section  11  of  the  Statute 
of  Descent.  The  purpose  of  section  11  of  the  Statute  of  Descent 
(J.  ft  A.  H  4212),  providing  that  whenever  a  devisee  or  legatee  In 
any  last  will  or  testament,  being  a  child  or  grandchild  of  the 
testator,  shall  die  before  the  testator,  and  no  provision  shall  be 
made  for  such  contingency,  the  Issue  of  such  devisee  or  legatee  shall 
take  the  estate  the  same  as  the  devisee  or  legatee  would  have  done 
had  he  survived  the  testator,  is  to  prevent  the  lapsing  of  a  devise 
or  legacy  to  a  child  or  grandc^hild  of  the  testator. 

3.  Wills,  |  494* — when  legacy  to  grandchild  lapses  and  property 
distributed  as  intestate  property.  Where  a  will  provided  that 
after  the  expiration  of  five  years  from  the  death  of  the  testator 
the  trustees  of  the  estate  should  pay  one-half  of  a  certain  sum 
to  designated  grandchildren,  and  ten  years  after  his  death  the  bal- 
ance, share  and  share  alike,  held  that  it  was  the  intention  of  the 
testator  not  to  provide  for  the  contingency  of  the  death  of  a  grand- 
child before  his  death  and  that  a  devise  to  such  a  grandchild  lapsed 
and  passed  to  the  heirs  of  the  testator  as  intestate  property. 

4.  Wills,  fi  262* — when  husband  is  not  heir  of  wife.  Where  a 
wife  dies  leaving  a  husband  and  also  a  child,  the  husband  Is  not  an 
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lielr  of  the  wife  if  there  is  nothing  in  a  will  of  the  wife's  father, 
who  had  previously  died  to  indicate  an  intention  that  his  son-in- 
law  shoald  obtain  possession  of  any  part  of  his  estate. 

5.  Wills,  |  394* — what  U  general  rule  in  regard  to  vesting  of 
penwal  legacies.  It  is  a  general  rule  in  regard  to  the  vesting  of 
personal  legacies  that  if  there  are  no  independent  bequests,  but  only 
a  direction  to  pay  at  a  future  time,  the  vesting  will  be  postponed 
until  the  time  of  payment  has  arrived. 

6.  Wills,  |  390* — when  personal  legacy  vests  at  once.  Where 
ptyment  of  a  personal  legacy  or  distribution  is  deferred  for  the 
conyenience  of  the  fund,  the  gift  vests  at  once, 

7.  Wills,  f  391* — when  vesting  of  legacies  is  postponed  until 
tine  of  division.  It  must  be  deemed  the  intention  of  a  testator  to 
postpone  the  time  of  payment  of  personal  legacies  for  the  personal 
benefit  of  the  legatees  and  to  provide  against  any  improvidence  on 
the  part  of  the  legatees  so  as  to  postpone  the  vesting  of  the  legacies 
until  the  time  for  division,  where  the  estate  is  a  large  one  and 
there  is  a  small  bequest  to  the  widow,  together  with  small  tanui- 
tlee  to  her  and  a  servant,  and  bequests  aggregating  six  per  cent  of 
the  estate  are  set  aside  for  grandchildren,  and  the  estate  is  then 
to  be  divided  into  six  equal  parts  by  the  trustees,  and  a  distribu- 
tion of  one-half  of  these  parts  is  directed  to  be  made  at  the  end 
of  five  years  and  the  balance  at  the  end  of  ten  years,  and  one  of 
the  legatees  was  later  adjudicated  a  spendthrift. 

8.  Wills,  f  226* — when  intention  of  testator  will  "be  given  effect 
i%  construing  will.  In  construing  wills  the  court  will  endeavor  to 
give  effect  to  the  true  intention  and  meaning  of  the  testator,  if  this 
can  be  done  without  violating  some  well-established  and  positive 
rale  of  law,  and  such  intention  is  to  be  ascertained  from  a  con- 
sideration of  the  will  and  all  of  its  parts. 

9.  Wills,  |  433* — when  decree  for  construction  of  will  i«  not 
erroneoiM  a%  warranting  confiscation  of  estate  by  trustee.  A  decree 
In  a  suit  for  the  construction  of  a  will  providing  that  the  trustee 
■ball  distribute  the  estate  in  cash  or  in  kind,  or  partly  in  cash  or 
Und,  "as  may  seem  to  said  trustee  to  be  for  the  best  interest  of  the 
estate,"  held  not  objectionable  as  warranting  a  confiscation  of 
the  estate,  which  consisted  of  stocks  and  bonds,  in  that  it  gave  the 
trustee  uncontrolled  discretion  to  distribute  the  estate  in  cash  or  in 

^Ind,  and  if  he  decided  to  distribute  the  estate  in  cash  it  might 

amount  to  a  confiscation,  as  his  action  would  be  subject  to  control 

of  the  court  under  such  decree. 

Error  to  the  Circuit  Court  of  Cook  county;   the  Hon.  Thomas 
0.  WiivDEs,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 

.  *>*«  llHnoiii  NotM  DlgMt,  Vols.  XI  to  XV,  and  CwnnlatfT*  <|iiArtorlj,  am* 
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at  the  March  term,  1916.  Affirmed  In  part,  reversed  In  part  and 
remanded  with  directions.  Opinion  filed  July  11,  1917.  Rehearing; 
denied  July  23,  1917. 

E.  KoENiG,  for  plaintiff  in  error  Irene  DuVemet 
Rabell. 

William  H.  Gruveb,  for  coplaintiffs  in  error  Edwin 
Walker,  Jr.  and  George  S.  Walker. 

Gerald  Turnbull,  for  plaintiffs  in  error  Charles 
Foley,  individually  and  as  conservator,  and  Earl 
Foley*. 

George  C.  Otto,  for  plaintiff  in  error  Chicago  Title 
&  Trust  Company,  as  conservator,  etc. 

Scott,  Bancroft,  Martin  &  Stephens,  for  Fred- 
erick Whiting;  John  E.  MacLeish,  of  counsel. 

George  H.  Krietb,  for  defendant  in  error. 

Mr.  Presiding  Justice  O^Connoe  delivered  the 
opinion  of  the  court. 

Edwin  Walker  died  testate  April  27,  1910.  His  wiU 
was  duly  admitted  to  probate  and  aftei^wards  a  bill 
was  filed  for  the  construction  of  certain  provisions  of 
the  will.  A  decree  was  entered,  to  reverse  which  this 
writ  of  error  is  prosecuted. 

All  the  property  disposed  of  by  the  will  is  personal 
property.  After  making  certain  specific  bequests  to 
the  widow,  amounting  to  $6,000,  the  will  provides :  *  *  I 
give,  devise  and  bequeath  all  of  the  rest,  residue  and 
remainder  of  my  estate,  •  *  *  to  Dr.  William 
Dougall,  •  •  •  and  to  my  son,  George  S.  Walker, 
*  •  •  to  have  and  to  hold  the  same  in  trust,  never- 
theless, for  the  following  purposes,  viz.:** 
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The  will  then  provides  for  the  payment  of  all  debts 
and  directs  that  in  addition  to  the  $6,000  the  widow 
be  paid  out  of  the  income  of  the  estate  $1,800  per  year 
in  monthly  payments,  and  further  directs  that  monthly 
payments  be  made  to  Mary  Bedmond,  a  servant  of  the 
family. 
The  will  then  contains  the  following  provisions : 
"3rd.  My  said  trustees  shall  keep  my  estate,  com- 
ing into  their  hands  or  possession  (except  as  afore- 
said), together  for  the  period  of  five  years  from  the 
date  of  my  death,  during  which  time  they  shall  man- 
age and  control  the  same  and  every  part  thereof,  and 
conduct  any  business,  at  their  discretion,  for  the  bene- 
fit of  my  estate ;  they  shall  have  full  power  to  make 
investments  in  interest  bearing  securities  or  income 
producing  property,  and  to  change  such  investments 
when  made ;  to  buy,  sell  and  convey  property  at  such 
time  or  times  as  they  may  think  best,  to  collect  all  in- 
terest and  income  and  generally  to  do  what  in  their 
jndgment  will  be  the  best  for  my  estate;  and  at  the 
end  of  said  five  years  my  said  trustees  shall  make  pro- 
vision for  the  payments  as  aforesaid  to  my  said  wife, 
Elizabeth  Frances,  and  to  the  said  Mary  Redmond, 
out  of  income  and  profit,  from  a  fund  which  they  shall 
set  aside  and  invest  for  that  purpose,  and  after  making 
such  provision  and  setting  aside  said  fund,  and  after 
setting  aside  the  sum  of  seventy-five  hundred  ($7,500) 
dollars,  for  the  three  children  of  my  deceased  daughter 
Hettie  Foley,  my  said  trustees  shall  make  an  estimate 
of  the  value  of  my  remaining  estate,  and  divide  the 
same  into  six  equal  portions,  and  pay  and  deliver  one- 
half  of  one  of  said  six  portions  to  my  daughter  Cath- 
erine Dougall,  wife  of  Dr.  Dougall,  if  she  be  living  at 
the  time,  and  if  she  be  not  living  at  that  time,  then  to 
pay  and  deliver  the  same  to  her  child  or  children  sur- 
viving at  the  time  of  my  death  in  equal  portions;  to 
pay  one-half  of  another  of  said  six  portions  to  my 
daughter  Minnie  Whiting,  wife  of  Frederick  Whiting, 
if  she  be  living  at  the  time,  and  if  she  be  dead,  then  to 
pay  said  one-half  that  would  go  to  her,  to  her  child  or 
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children  surviving  at  the  time  of  my  death,  in  equal 
portions;  to  pay  one-half  of  fifteen  thousand  dollars, 
being  the  sum  of  seventy-five  hundred  dollars,  to  Cecil 
Foley,  Earl  Foley  and  Reginald  Foley,  the  now  sur- 
viving children  of  my  deceased  daughter  Hettie,  who 
was  the  wife  of  Charles  Foley,  to  be  divided  equally 
between  them;  to  pay  one-half  of  another  of  said  six 
portions  to  my  son  Edwin  Walker,  Jr.,  if  he  be  living 
at  the  time,  and  if  he  be  dead,  then  to  pay  the  same 
to  his  child  or  children  surviving  at  the  time  of  my 
death,  share  and  share  alike;  to  pay  one-half  of  an- 
other of  said  six  portions  to  my  son  John  H.  Walker, 
if  he  be  living  at  the  time,  and  if  he  be  dead,  then  to 
pay  the  same  to  his  child  or  children  surviving  at  the 
time  of  my  death,  share  and  share  alike;  to  pay  one- 
half  of  another  of  said  six  portions  to  my  son  Charles 
Walker,  if  he  be  living  at  the  time,  and  if  he  be  dead, 
then  to  pay  the  same  to  his  child  or  children  surviving 
at  the  time  of  my  death,  share  and  share  alike ;  to  pay 
one-half  of  the  remaining  one  to  the  remaining  one 
of  the  six  portions  to  my  son  George  S.  Walker,  if  he 
be  living  at  the  time,  and  if  he  be  dead,  then  to  pay  the 
same  to  his  child  or  children  surviving  at  the  time  of 
my  death,  share  and  share  alike. 

**4th.  All  of  the  balance  of  my  estate  after  making 
provision  for  payments  aforesaid,  and  making  the  pay- 
ments hereinbefore  mentioned,  as  herein  directed,  shall 
be  kept  together  and  managed  by  my  said  trustees  in 
such  manner  as  in  their  opinion  will  be  for  the  benefit 
of  my  estate  until  the  expiration  of  the  period  of  ten 
years  from  the  date  of  my  death  at  which  time,  (the 
expiration  of  ten  years  from  the  date  of  my  death) 
if  my  wife  Elizabeth  Frances  and  the  said  Mary  Red- 
mond be  living,  so  that  the  provision  for  payment  to 
them  or  either  of  them  shall  be  kept  up,  as  hereinbe-^ 
fore  provided,  then  my  said  trustees,  after  making' 
provision  for  the  payments  to  them  or  to  the  survivor 
of  them,  if  one  be  dead,  so  as  to  keep  up  the  monthly 
payments,  so  long  as  either  of  them  may  be  living,  and 
after  taking  out  seventy-five  hundred  dollars  for  the 
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three  children  aforesaid  of  my  deceased  daughter 
Hettie  Foley,  then  my  said  trustees  shall  divide  my 
estate  that  is  then  remaining  (except  the  amount  in- 
vested in  making  provision  for  the  monthly  payments 
and  except  the  sum  taken  out,  as  aforesaid)  into  six 
equal  parts,  and  shall  pay,  convey  and  deliver  one  of 
said  six  parts  to  my  said  daughter,  Catherine,  wife  of 
said  Dr.  Dougall ;  and  pay,  convey  and  deliver  another 
of  said  six  parts  to  my  said  daughter  Minnie,  wife  of 
said  Frederick  Whiting ;  and  pay,  convey  and  deliver  to 
Cecil,  Earl  and  Reginald  B^oley,  the  now  surviving 
children  of  my  said  deceased  daughter  Hettie,  the  said 
seventy-five  hundred  dollars,  share  and  share  alike; 
and  pay,  convey  and  deliver  to  my  son  Edwin  Walker, 
Jr.,  another  of  sdid  six  parts;  and  pay,  convey  and 
deliver  to  my  said  son  John  11.  Walker,  another  of 
said  six  parts ;  and  pay,  convey  and  deliver  to  my  son 
Charles  Walker  another  of  said  six  parts;  and  pay, 
convey  and  deliver  to  my  son  George  S.  Walker  the  last 
remaining  of  said  six  parts;  and  if  at  the  expiration 
of  said  ten  years  my  said  daughter  Catherine  or  my 
said  daughter  Minnie,  or  any  of  ;the  said  children  of 
my  said  deceased  daughter,  Hettie,  or  my  said  son 
Edwin  Walker,  Jr.,  or  my  said  son  John  H.  Walker, 
or  my  said  son  Charles  Walker  or  my  said  son  George 
S.  Walker,  be  dead,  and  should  die  without  having 
received  his  or  her  part  of  my  estate  as  aforesaid,  then 
my  said  trustee  shall  pay,  convey  and  deliver  the  share 
that  would  otherwise  go  to  such  deceased  person,  to  his 
or  her  heirs  at  law,  according  to  the  statute  of  "descent 
in  the  State  of  Illinois. 

*'5th.  Upon  the  death  of  my  wife  Elizabeth 
Frances,  the  payment  of  one  hundred  and  fifty  ($150) 
dollars  per  month  to  her  shall  cease,  and  upon  the 
death  of  Mary  Redmond,  the  payment  of  twelve  ($12) 
dollars  per  month  to  her,  as  hereinbefore  provided 
shall  cease,  and  after  the  death  of  both  of  them,  if  it 
be  after  the  expiration  of  said  ten  years  after  the  date 
of  my  death,  my  said  trustees  shall  divide  all  of  the 
residue  and  remainder  in  their  hands  or  under  tiieir 
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control,  and  that  part  of  my  estate  heretofore  set  apart 
and  held  for  the  purpose  of  producing  money  to  inake 
the  payments  of  said  monthly  sums  out  of  the  income 
and  profit  thereof,  and  all  then  remaining  income, 
profit,  property  and  increase,  into  six  equal  parts,  and 
said  six  parts  shall  be  then  by  said  trustees,  paid,  con- 
veyed and  delivered,  one  to  my  said  daughter  Cather- 
ine Dougall,  if  she  be  living,  and  if  not,  then  to  her 
heirs  at  law,  one  to  my  said  daughter  Minnie  Whiting, 
if  she  be  living,  and  if  not,  then  to  her  heirs  at  law,  one 
to  my  said  son  Edwin  Walker,  Jr.,  if  he  be  living,  and 
if  not,  then  to  his  heirs  at  law,  one  to  my  said  son 
John  H.  Walker,  if  he  be  living,  and  if  not,  then  to  his 
heirs  at  law,  one  to  my  said  son  Charles  Walker,  if  he 
be  living,  and  if  not,  then  to  his  heirs  at  law,  and  the 
remaining  one-sixth  to  iny  said  son  George  S.  Walker, 
if  he  be  living,  and  if  not,  then  to  his  heirs  at  law.  The 
share  going  to  the  heirs  at  law  of  any  of  those  last 
named  shall  be  divided  among  such  heirs  according 
to  the  statute  of  descent  in  the  State  of  Illinois.'' 

Cecil  Foley,  a  grandchild  of  the  testator,  died  in- 
testate twenty-two  days  prior  to  the  death  of  the  tes- 
tator, without  issue,  leaving  him  surviving  as  his  only 
heirs  at  law  his  father  and  two  brothers,  and  the  con- 
tention is  that  the  court  erred  in  holding  that  the 
legacy  to  him  did  not  lapse,  but  passed  to  his  heirs  at 
law. 

At  common  law  a  devise  or  legacy  always  lapses 
where  the  devisee  or  legatee  dies  before  the  death  of 
the  testator.  There  is  an  exception  to  this  rule  where 
the  devise  or  bequest  is  made  to  a  class  and  a  member 
of  the  class  dies  before  the  testator,  leaving  other 
members  of  the  class  qualified  to  take.  To  prevent  the 
lapsing  of  a  devise  or  legacy  to  a  child  or  grandchild 
of  the  testator,  section  11  of  our  Statute  of  Descent 
(J.  &  A.  1[  4212)  was  enacted.  Pirmng  v.  Pirrung, 
228  111.  441.  The  record  discloses  that  Cecil  Foley  at 
the  time  the  will  was  executed  was  about  eighteen 
years  of  age.    He  was  a  grandson  of  -the  testator.    The 
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will  provides  that  five  years  after  the  death  of  the 
testator  the  trustee  shall  pay  one-half  of  $15,000,  or 
$7,500,  to  Cecil,  Earl  and  Eeginald  Foley,  'Ho  be  di- 
vided equally  between  them,''  and  nothing  is  said  as  to 
what  should  be  done  in  case  any  of  the  Foleys  should 
then  be  dead.  In  paragraph  four  it  is  provided  that 
ten  years  after  the  death  of  the  testator  the  balance 
of  the  $15,000,  or  $7,500,  be  paid  to  Cecil,  Earl  and 
Reginald  Foley,  share  and  share  alike,  and  if  any  of 
the  said  Foleys  are  then  dead  the  trustees  are  directed 
to  pay  the  same  to  their  heirs.  From  the  foregoing 
it  clearly  appears  that  the  testator  did  not  have  in 
mind  the  death  of  any  of  the  Foleys  occurring  before 
hk  death  and  made  no  provision  for  such  a  contin- 
gency. As  Cecil  Foley  died  before  the  death  of  the 
testator  and  left  no  children  or  grandchildren,  the  leg- 
acy to  him  lapsed  and  passed  to  the  heirs  of  the  tes- 
tator as  intestate  property.  Pirrung  v.  Pirrung, 
supra. 

It  is  next  contended  that  the  court  erred  in  holding 
that  Frederick  Whiting  is  entitled  as  an  heir  of  Minnie 
Whiting  to  a  part  of  her  legacy,  under  the  fourth  para- 
graph of  the  will.  Minnie  Whiting,  daughter  of  the 
testator,  died  June  14,  1912,  leaving  her  surviving  her 
husband,  Frederick  Whiting,  and  her  daughter,  Irene 
DuVemet  Rabell.  The  fourth  paragraph  of  the  will 
provides  that  the  trustees,  at  the  expiration  of  ten 
years  from  the  death  of  the  testator,  after  setting  aside 
certain  amounts,  shall  divide  the  balance  into  six  equal 
parts,  '*and  shall  pay,  convey  and  deliver  one  of  said 
six  parts  to  my  said  daughter  Minnie,  wife  of  said 
Frederick  Whiting. '  *  It  is  then  provided :  * '  and  if  at 
the  expiration  of  said  ten  years  •  •  •  my  said 
daughter  Minnie  *  *  *  be  dead,  and  should  die 
without  having  received  •  •  •  her  part  of  my  estate 
as  aforesaid,  then  my  said  trustees  shall  pay,  convey 
and  deliver  the  share  that  would  otherwise  go  to '  *  her 
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to  *'her  heirs  at  law,  according  to  the  statute  of  de- 
scent in  the  State  of  Illinois/^  The  fourth  paragraph 
of  section  1  of  the  Statute  of  Descent  (J.  &  A.  1[  4202) 
provides  that  where  the  deceased  leaves  a  surviving 
husband  and  also  a  child,  as  in  this  case,  such  husband 
shall  receive  as  his  absolute  property  one-third  of  the 
personal  estate  of  the  intestate;  and  from  this  it  is 
argued  that  Frederick  Whiting  is  entitled  to  one-third 
of  Minnie  Whiting's  legacy. 

Where  a  wife  dies  leaving  a  husband  and  also  a 
child,  the  husband  of  the  decedent  is  not  an  heir  of 
the  wife.  Gauch  v,  8t.  Louis  Mut.  Life  Ins.  Co.,  88 
111.  251.  But  where  a  wife  dies  leaving  no  child  or 
descendants  thereof,  but  leaves  a  surviving  husband, 
the  husband  is  an  heir  of  the  decedent.  RoAvson  v. 
Rawson,  52  111.  62 ;  Richards  v.  Miller,  62  111.  417.  In 
the  colloquial  or  popular  sense,  a  surviving  husband 
is  not  ordinarily  an  heir  of  his  deceased  wife.  Smith 
V.  Winsor,  239  111.  567 ;  Black  v.  Jones,  264  111.  548. 

In  the  case  at  bar,  as  Minnie  Whiting  left  her  sur- 
viving a  daughter,  Mrs.  Rabell,  it  follows  that  her 
surviving  husband;  Frederick  Whiting,  is  not  an  heir 
of  his  deceased  wife  within  the  technical  or  colloquial 
meaning  of  that  term ;  and  unless,  upon  a  reading  of 
the  will,  it  can  be  said  that  it  was  the  intention  of  the 
testator  to  include  the  said  Frederick  Whiting  as  an 
heir  at  law  of  his  deceased  wife,  then  he  is  not  entitled 
to  any  portion  of  the  bequest  made  to  Minnie  Whiting. 
Upon  a  careful  examination  of  the  will,  we  find  nothing 
that  would  indicate  that  the  testator  intended  that  any 
persons,  except  his  direct  descendants,  should  share 
in  his  estate.  There  is  nothing  tending  to  show  an 
intention  that  any  son-in-law  of  his  should  obtain  pos- 
session of  any  part  of  his  estate. 

A  further  contention  is  made  by  the  plaintiff  in 
error,  Chicago  Title  &  Trust  Company,  as  conservator 
of  John  EL  Walker,  spendthrift,  that  the  court  should 
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have  found  that  the  bequests  ordered  to  be  distributed 
at  the  end  of  ten  years,  and  at  final  distribution,  vested 
at  the  time  of  the  testator's  death  in  the  legatees,  and 
that  each  of  such  legatees  had  **  alienable  and  inde- 
structible interests. ' ' 

By  the  fourth  paragraph  of  the  will,  the  testator, 
after  making  provision  for  certain  payments,  directed 
that,  at  the  expiration  of  ten  years  from  the  date  of 
his  death,  the  estate  be  divided  into  six  equal  parts, 
and  one  of  said  parts  be  paid  to  each  of  his  children, 
naming  them ;  and  further  provided  if  any  of  his  chil- 
dren **be  dead,  and  should  die  without  having  received 
his  or  her  part,  •  •  •  then  my  saiji  trustees  shall 
pay,  convey  and  deliver  the  share  that  would  other- 
wise go  to  such  deceased  person,  to  his  or  her  heirs  at 
law,  according  to  the  statute  of  descent  in  the  State 
of  Illinois. '  *  Similar  language  appears  in  paragraph 
5  in  reference  to  the  final  distribution.  It  is  argued 
that  the  words  ** heirs  at  law*'  are  words  of  limitation 
and  not  of  substitution,  and  therefore  each  of  the  tes- 
tator's children  mentioned  in  paragraphs  4  and  5  was 
vested  at  the  time  of  the  testator's  death  with  an  alien- 
able interest  in  the  bequest  that  would  be  distributed 
at  the  end  of  ten  years  and  subsequently. 

It  is  a  general  rule  in  regard  to  the  vesting  of  per- 
sonal legacies,  if  there  are  no  independent  bequests, 
but  only  a  direction  to  pay  at  a  future  time,  the  vesting 
will  be  postponed  until  the  time  of  payment  has  ar- 
rived. Sco field  V.  Olcott,  1^0  111.  362 ;  Knight  v.  Pott- 
gieser,  176  111.  368.  But  if  such  payment  or  distribu- 
tion is  deferred  for  the  convenience  of  the  fund,  as 
where  a  future  gift  is  postponed  to  let  in  some  other 
interest,  as  bequests  to  trustees  to  pay  debts,  the  gift 
vests  at  once.  Scofield  v.  Olcott,  supra;  Knight  v. 
Pottgieser,  supra.  The  question  then  is,  was  the  pay- 
ment of  the  legacies  deferred  for  reasons  personal  to 
the  legatees,  or  for  the  benefit  of  the  estate  to  let  in 
some  prior  interest  t 


196  Appellate  Coubts  op  Illinois. 

Walker  v.  Walker,  207  IlL  App.  186. 

The  estate  consisted  of  property  worth  more  than 
$250,000.  There  was  a  bequest  of  $6,000  to  the  widow, 
together  with  small  annuities  to  her  and  a  servant,  and 
bequests  of  $15,000  to  be  set  aside  for  the  Foley  chil- 
dren. After  these  provisions  the  estate  was  to  be  di- 
vided into  six  equal  parts,  and  a  distribution  of  one-half 
of  these  parts  was  directed  to  be  made  at  the  end  of  five 
years.  Similar  provisions  were  made  for  distribution  at 
the  end  of  ten  years.  It  therefore  clearly  appears  that 
the  time  of  distribution  was  not  postponed  for  the  con- 
venience of  the  fund  or  property,  as  there  was  ample 
funds  to  take  care  of  the  specific  bequests,  but  that  the 
time  of  payment  was  postponed  for  the  personal  benefit 
of  the  legatees.  The  testator  intended  to  provide 
against  any  improvidence  of  his  legatees,  and  it  seems 
that,  so  far  as  John  Walker  was  concerned,  the  provi- 
sion was  well  founded,  as  it  appears  from  the  record 
that  he  has  subsequently  been  adjudicated  a  spend- 
thrift. 

Furthermore,  it  is  fundamental  that  in  construing 
wills  the  constant  effort  of  the  court  is  to  give  effect 
to  the  true  intention  and  meaning  of  the  testator, 
if  this  can  be  done  without  violating  some  well-estab- 
lished and  positive  rule  of  law,  and  such  intention  is 
to  be  ascertained  from  a  consideration  of  the  will  and 
all  its  parts.  It  frequently  occurs  that  established 
rules  and  precedents  of  a  technical  character  are  of 
little  or  no  value  in  ascertaining  the  intention  of  the 
testator.  Black  v.  Jones,  supra.  If  the  contention  of 
counsel  for  the  conservator  of  John  J.  Walker  were 
sustained,  i.  e.,  that  John  H.  Walker,  at  the  time  of 
the  death  of  the  testator,  had  an  alienable  interest  in 
the  property  directed  to  be  distributed  at  the  end  of 
ten  years,  then  he  would  have  the  right  at  any  time 
after  the  death  of  the  testator  to  entirely  dispose  of  his 
interest  in  such  portion  of  the  estate. 

Counsel  for  the  conservator  of  John  H,  Walker  also 
contend  that  the  decree  is  erroneous  in  providing  that 
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the  trustees  distribute  the  estate  in  cash  or  in  kind, 
or  partly  in  cash  or  kind,  '  *  as  may  seem  to  said  trus- 
tees to  be  for  the  best  interest  of  the  estate.*^  It  is 
argued  that,  under  this  provision,  the  trustees  would 
have  uncontrolled  discretion  to  distribute  the  estate 
in  cash  or  kind,  and  if  they  decided  to  distribute  the 
estate  in  cash,  it  consisting  entirely  of  stocks  and 
bonds,  it  might  amount  to  a  confiscation.  We  think 
this  contention  is  not  warranted  by  the  language  of  the 
decree.  If  the  trustees  should  decide  to  distribute  the 
estate  in  cash  and  a  sale  of  the  personal  property 
would  practically  amount  to  a  confiscation,  we  think 
their  action  would  be  subject  to  control  by  the  court 
nnder  the  decree. 

The  decree  of  the  Circuit  Court  of  Cook  county  is 
affirmed  in  part,  reversed  in  part  and  the  cause  re- 
manded with  directions  to  modify  the  decree  in  accord- 
ance with  the  views  herein  expressed. 
Affirmed  in  part,  reversed  in  part  and  remanded  with 
directions. 


E.  Hanecy,  Appellee,  t.  F.  P.  Bead,  Appellant. 
Gen.  No.  22,270.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gehmill,  Judge,  presiding.  Heard  .in  the  Branch  Appellate 
Court  ai  the  March  term,  1916.    Affirmed.     Opinion  filed  July  11, 

1917. 

Statement  of  the  Case. 

Action  by  E.  Hanecy,  plaintiff,  against  F.  P.  Bead, 
defendant,  to  recover  $750  attorney's  fees,  together 
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with  interest  thereon.    From  a  judgment  for  plaintiff 
for  $907^9  defendant  appeals. 

Jonas  0.  Hoover,  for  appellant. 

William  A.  Eogan,  for  appellee. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  %  438* — necenMy  of  pointing  out  variance 
in  trial  court.  Where  a  particular  yariance  is  not  pointed  out  in 
the  trial  court  it  is  not  subject  to  reyiew. 

2.  Account  stated,  |  7* — when  created.  An  account  stated  Is 
created  where  repeated  promises  to  pay  a  claim  are  made  at  differ- 
ent times. 

3.  Attobnet  and  client,  %  136* — what  are  quettions  for  jury  in 
action  for  services.  In  an  action  by  one  attorney  against  another 
for  services  in  a  case  in  which  the  second  attorney  was  a  party. 
held,  on  conflicting  evidence,  that  whether  plaintiff  had  oyercharged 
defendant  and  whether  his  fees  were  to  be  dependent  upon  the 
outcome  of  the  action  were  questions  for  the  jury. 

4.  Damages,  %  244* — when  error  in  admission  and  exclusion  of 
evidence  as  to  wealth  of  defendant  is  cured.  Any  error  in  allowing 
plaintiff's  counsel,  in  an  action  by  an  attorney,  for  services,  to 
examine  defendant  as  to  the  amount  of  property  owned  by  him, 
and  in  refusing  to  permit  defendant  to  show  the  amount  of  incum- 
brance on  the  property,  held  to  be  cured  where  the  court  instructed 
the  jury  that  such  eyidence  was  immaterial,  and  that  the  wealth 
or  poverty  of  either  parties  could  not  be  considered  in  arrlyins  at 
their  verdict. 

5.  Limitation  or  actions,  f  79* — when  statute  is  tolled.  An  ac- 
tion for  services  of  an  attorney  is  not  barred  because  an  action  was 
not  commenced  within  five  years  next  after  the  cause  of  action 
accrued  where  the  running  of  the  statute  is  tolled  by  repeated 
promises  to  pay. 

6.  Tbial,  §  275* — when  special  interrogatories  are  properly  re- 
fused. The  trial  court  does  not  err  in  refusing  to  submit  special 
interrogatories  to  the  jury  where  such  interrogatories  were  not 
submitted  to  opposing  counsel,  as  required  by  Rev.  St  ch.  110,  see. 
79  (J.  ft  A.  H  8616). 
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Western  Type  Foundry,  Appellee,  t.  John  Canham, 

Appellant. 

Gen.  No.  22,362.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  AtBrmed  with  damages.  Opinion 
filed  July  11,  1917. 

Statement  of  the  Case. 

Action  by  the  Western  Type  Foundry,  a  corpora- 
tion, plaintiff,  against  John  Canham,  defendant,  on  a 
promissory  note.  From  a  judgment  for  plaintiff  for 
$1,043.81,  defendant  appeals. 

BowLBs  &  BowiiEs,  for  appellant. 

Vail  &  Vbttb,  for  appellee. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  .the 
court. 

Abstract'  of  the  Decision. 

Costs,  f  67* — when  statutory  damages  far  delay  are  property 
awarded.  Statutory  damages '  for  prosecuting  an  appeal  for  the 
purpose  of  delay  are  properly  awarded  where  there  is  no  eyldence 
tending  to  sustain  the  defense  in  the  trial  court  and  the  appeal  was 
for  farther  delay  only. 


/ 
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James  P.  Monahan,  Administrator,  Appellee,  t.  Metro- 
politan Life  Insurance  Company,  Appellant. 

Oen.  No.  21,808. 

1.  Insurance,  t  659* — what  is  required  to  prove  breach  of  toar- 
ranty  in  denying  existence  of  prior  insurance.  Proof  of  a  breach 
of  warranty  in  denying  in  an  application  for  insurance  the  exist- 
ence of  prior  insurance  is  not  established  merely  by  proving  the 
existence  of  another  policy,  without  further  proof  that  the  same 
was  binding  insurance  when  the  application  was  made. 

2.  Insurance,  {  610* — when  burden  of  proof  is  on  defendant  to 
establish  affirmative  defense.  The  defense  that  the  insured  had 
a  life  policy  in  another  insurance  company  at  the  time  the  appli- 
cation was  made,  although  he  stated  therein  that  he  had  a  policy 
only  in  a  third  company,  is  an  afSrmattve  defense  and  the  burden 
of  proof  is  on  the  insurer  to  establish  it 

3.  Insurance,  S  610* — when  insurer  must  prove  poor  health  of 
insured  at  time  of  issuance  of  outstanding  policy.  Where  an  insurer 
claims  the  right  to  avoid  a  life  insurance  policy  by  showing  that 
tj^ere  was  a  policy  outstanding  at  the  time  of  the  application  which 
was  not  mentioned  therein,  and  such  outstanding  policy  provides 
that  it  shall  not  be  operative  until  the  payment  for  and  delivery 
of  the  policy  during  the  lifetime  of  the  deceased  and  good  health 
of  the  insured,  it  is  necessary  for  defendant  to  prove  that  Insured 
was  not  in  good  health  when  the  outstanding  policy  was  issued. 

4.  Insurance,  fi  603* — when  burden  of  proving  execution  of  appli- 
cation is  on  defendant.  In  an  action  on  a  life  insurance  policy, 
where  there  is  an  affidavit  denying  the  signature  of  the  insured  to 
the  part  of  the  application  containing  the  warranties,  the  burden  of 
proving  the  execution  of  the  instrument  is  on  the  defendant. 

5.  Trial,  {  79* — what  evidence  improper  on  surrebuttal.  It  is 
improper  to  supplement  evidence  in  chief  by  way  of  surrebuttaL 

6.  Insurance,  S  659* — when  evidence  sufficient  to  show  that  de- 
ceased did  not  sign  portion  of  application  relating  to  warranties^ 
In  an  action  on  a  life  insurance  policy,  where  it  appeared  that  an 
affidavit  denying  the  signature  of  the  insured  to  that  part  of  the 
application  containing  the  warranties  was  filed  and  the  agent  who 
wrote,  the  insurance  and  saw  the  insured  sign  other  portions  of  the 
application  based  his  testimony  solely  on  the  resemblance  of  the  sig- 
natures, and  the  defendant's  medical  examiner,  who  filled  out  the 
blanks  containing  the  warranties  was  not  called  for  the  alleged 

•See  niinols  Notes  Dlcesi,  Vols.  XI  to  XV.  nod  CvmiilAttTo  Owtftoriy. 
lopie  and  tectloB  nmnber. 
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reason  that  he  had  examined  thousands  of  applicants  and  could 
not  recall  insured,  evidence  held  sufllcient  to  show  that  deceased 
did  not  sign  the  portion  of  the  application  relating  to  warranties. 

7.  Estoppel,  (  44* — when  representative  of  insured  is  not  es- 
toftped  to  deny  genuineness  of  copy  of  application  attached  to 
poHcy.  The  fact  that  an  insured  receives  and  retains  a  life  insur- 
ance policy  to  which  is  attached  what  purports  to  he  a  copy  of  his 
application,  and  does  not  object  t&at  the  same  is  not  a  true  copy, 
does  not  estop  the  administrator  of  his  estate  from  denying  that 
the  purported  copy  attached  to  the  policy  is  a  true  copy,  where 
there  is  no  proof  that  defendant  was  deceived  by  the  conduct  or 
silence  of  the  Insured  and  changed  his  position  in  consequence  of 
such  silence. 

8.  IxsuRANCB,  S  659* — what  degree  of  proof  required  of  defendant 
claiming  existence  of  valid  outstanding  policy.  In  an  action  on  a 
life  insurance  policy  where  the  defense  is  an  existing,  valid,  out- 
standing insurance  policy  at  the  time  of  the  taking  of  the  appli- 
cation not  mentioned  therein,  the  defendant  is  required  to  prove 
his  defense  with  exactness. 

9.  Insurance,  (  663* — when  evidence  insufficient  to  show  inten- 
tional false  statement  in  application.  Evidence  held  insufficient  to 
show  that  insured  intentionally  made  a  false  statement  in  his  ap- 
plication that  he  had  only  a  certain  amount  of  insurance  on  his 
Ufe. 

10.  Apteal  and  ebrob,  {  1401* — when  verdict  not  disturbed. 
Where  there  is  evidence  tending  to  support  a  verdict  of  a  Jury  it 
will  not  be  disturbed  on  appeal. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wiii- 
UAM  F.  CooPEB,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  July  11, 
1917. 

HoYNE,  0  'CoNNOB  &  Ibwin,  f OF  appellant. 
KiNd,  Bbower  &  HuBLBUT,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  the  Superior 
Court  by  the  Metropolitan  Life  Insurance  Company, 
appellant.    The  jury  rendered  a  verdict  for  the  sum 

V8M  niliiob  NotM  DlffMt,  VoU.  XI  to  XV,  ftnd  CumulsUve  Qiuuterlj, 
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of  $3,000,  interest  and  costs,  in  favor  of  appellee. 
There  have  been  three  trials  in  the  Superior  Court. 
The  first  resulted  in  a  verdict  in  favor  of  appellee, 
which  was  set  aside  by  the  court  and  a  new  trial 
granted ;  the  second  trial  resulted  in  an  instructed  ver- 
dict and  judgment  for  appellant.  On  appeal  to  this 
court  that  judgment  was  reversed  and  the  cause  re- 
manded {Monah(m  v.  Metropolitan  Life  Ins.  Co.,  180 
111.  App.  390),  whereupon  the  cause  was  again  tried, 
resulting  in  a  verdict  and  judgment  for  appellee,  from 
which  this  appeal  is  prosecuted. 

The  declaration  upon  the  policy  alleges  that  appel- 
lant insured  the  life  of  Patrick  H.  Fay,  deceased,  for 
the  sum  of  $3,000,  on  a  policy  dated  December  12, 1903. 

Appellant  filed  twenty-two  pleas.  The  first  plea  is 
the  general  issue;  the  second  and  third  averred  that 
the  insured  was  not  in  good  health  at  the  date  of  the 
delivery  of  the  policy ;  the  remaining  pleas  aver  breach 
of  warranties  alleged  to  have  been  made  by  Pay  in  his 
application,  which  was  made  a  part  of  the  contract  of 
insurance,  and  averred  as  ground  of  forfeiture  that 
the  insured  was  not  in  good  health  when  the  policy  was 
delivered ;  that  his  answers  in  the  -application  which 
were  warranted  to  be  true  were  untrue  in  numerous 
instances. 

Appellee  filed  a  special  replication,  which  avers  that 
it  is  provided  in  the  policy  that  **  after  two  years  this 
policy  shall  be  noncontestable  except  for  the  nonpay- 
ment of  premiums  as  stipulated,  or  for  fraud'';  that 
the  policy  is  dated  December  12,  1903,  and  that  within 
two  years  appellant  had  notice  of  the  death  of  the 
insured,  and  of  the  fact  that  appellee  claimed  that 
appellant  was  liable  under  the  terms  of  said  policy  on 
proper  proofs  of  death  of  said  Fay  on  or  about  October 
28,  1905;  that  although  the  period  between  the  date 
appellant  received  such  notice  and  the  date  of  the  ex- 
piration of  two  years  from  the  date  of  the  policy  was 
ample  time  for  appellant  to  make  its  election  to  resciiid 
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the  policy  for  supposed  breach  of  warranty  set  forth 
in  the  pleas,  yet  appellant  gave  appellee  no  notice 
whatever  that  it  intended  to  contest  said  policy  and 
appellant  is  barred,  therefore,  from  claiming  that  the 
insured  made  or  committed  a  breach  of  any  of  the 
alleged  warranties. 

A  second  special  replication  avers  that  appellee  was 
duly  appointed  administrator  of  the  estate  of  the^  in- 
sured October  31, 1905 ;  that  appellant  had  ample  time 
between  th^  date  of  the  notice  of  said  claim  and  the 
date  of  the  appointment  of  the  administrator  and  the 
expiration  of  two  years  from  the  date  of  delivery  of 
the  policy  to  make  a  contest  on  the  supposed  breaches 
of  warranty  set  forth  in  its  special  pleadings,  yet  ap- 
pellant did  not  contest  said  policy  within  the  two 
years  after  its  date  of  delivery.  To  these  two  special 
replications  a  demurrer  was  filed,  which  was  sustained 
by  the  court,  and  appellee  elected  to  abide  by  the  rep- 
lications. 

The  chief  defense  is  based  on  the  alleged  untruth- 
folness  of  the  following  statements  made  by  the  in- 
sured in  his  application: 

**I  have  never  had  any  of  the  following  complaints 
or  diseases :  •  •  *  disease  of  brain — *  *  *  dis- 
ease of  urinary  organs  •  •  •  insanity,  •  •  • 
paralysis. 

^*I  am  now  in  sound  health.  I  am  not  blind,  deaf 
or  dumb,  nor  have  I  any  physical  or  mental  defect 
or  infirmity  of  any  kind. 

"The  following  is  the  name  of  the  physician  who 
last  attended  me,  the  date  of  the  attendance,  and  the 
name  of  the  complaint  for  which  he  attended  me :  Dr. 
Tiben,  1902,  indigestion. 

**I  have  not  been  under  the  care  of  any  physician 
within  two  years  unless  as  stated  in  previous  line. 
**I  have  no  other  insurance  on  my  life  except  in  the 

following  named  companies   and   for  the  following 

amounts;  and  by  the  word  ** company*'  I  mean  any 
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company,  association,  society  or  order  granting  life 
insurance:    Royal  league,  $4,000.00. '* 

We  shall  consider  here  only  the  question  as  to  the 
warranty  against  the  existence  of  other  insurance  at 
the  time  of  taking  out  the  policy  now  sued  upon.  The 
otter  matters,  involving  health  and  medical  service, 
were  submitted  to  the  jury  and  we  find  no  reason  for 
further  considering  them. 

It  is  claimed  by  appellant  that  the  Eijbatement  as  to 
other  insurance  in  the  application  was  false,  and  being 
a  warranty  makes  the  contract  void.  A  policy  for 
the  sum  of  $3,000,  dated  September  30,  1903,  taken 
out  by  the  insured  in  another  company,  the  Fidelity 
Mutual  Life  Insurance  Company,  and  a  receipt  for  the 
same  by  the  insured  dated  October  30,  1903,  were  in- 
troduced in  evidence  by  the  appellant.  Bennett,  the 
local  manager  of  the  company,  testified  that  on  the 
latter  date  he  delivered  the  policy  to  the  insured  and 
took  the  receipt  mentioned,  on  which  his  own  name 
appears  as  a  witness.  Evidence  of  payment  of  the 
first  premium  was  also  offered.  It  is  claimed  by  ap- 
pellant that  this  policy  became  operative  and  a  binding 
contract  before  the  signing  of  the  application  in  the 
case  at  bar.  This  contention  depends,  in  p^rt,  for  its 
validity  on  the  date  of  the  application  in  the  instant 
case.  In  the  present  case  the  records  show  that  an 
application  was  made  in  the  appellant  company  in 
August,  1903.  What  became  of  it  does  not  appear. 
The  witness  Boyle  testified  that  it  was  for  the  sum  of 
$5,000  and  that  the  insured,  subsequently,  on  Novem- 
ber 27,  1903,  made  another  application  to  appellant 
company  for  a  policy  of  $3,000:  It  is  urged,  however, 
by  appellee  that  even  though  the  application  was  sub- 
sequent to  the  issuance  of  the  Fidelity  policy,  there  is 
no  competent  evidence  that  the  insured  was  in  good 
health  at  the  time  the  Fidelity  policy  was  delivered; 
that  the  provision  in  the  Fidelity  policy  that  states 
it  shall  not  be  binding  unless  at  the  time  of  its  delivery 
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the  insured  was  in  good  health  is  a  valid  condition 
precedent  and,  until  proof  of  fulfillment  of  the  condi- 
tioa  precedent  to  an  insurance  policy  becoming  effec- 
tive, there  is  no  valid  insurance.  It  is  doubtless  true 
that  proof  of  a  breach  of  warranty  in  denying  prior 
insurance  is  riot  esta^blished  merely  by  proving  the 
existence  of  another  policy,  without  further  proof  that 
the  same  was  binding  insurance  when  the  application 
\^as  raade. 

Tile    record  shows  that  suit  was  brought  {Mondhan 
i\  Fidelity  Mut.  Life  Ins.  Co.,  148  111.  App.  171,  242 
III  488)  and  judgment  paid  on  the  Fidelity  policy; 
that   tlie  court  held  the  two-year  incontestable  clause 
was    g'ood  and  refused  to  consider  all  other  matters 
and  so  did  not  adjudicate  the  question  of  *' good  health'' 
ofttie  insured. 
Wilder  the  heading  *' General  Precedent  Conditions," 
fee  Fidelity  policy,  put  in  evidence  by  appellant,  pro- 
vides that  the  contract  ''shall  not  be  operative  or 
binding  until  the  actual  payment  of  the  initial  premium 
and  delivery  of  the  policy  during  the  lifetime  and  good 
health  of  the  insured."    As  stated  above,  payment  of 
the  premium  and  delivery  of  the  policy  were  shown, 
but  there  is  no  evidence  that  the  insured  was  in  good 
health  at  that  time.    The  law  is  that  the  existence  of 
prior  insurance  should  be  proven  by  showing  that  such 
insurance  was  valid  and  binding.     Inasmuch  as  the 
defendant  sought  to  defend  by  proving  that  the  in- 
sured had  a  policy  in  the  Fidelity  Company,  and  as 
that  is  an  affirmative  defense,  the  burden  of  introduc- 
ing sufficient  evidence  of  that  fact  was  upon  the  de- 
fendant.   No  presumptions  which  might  arise  on  a  suit 
upon  the  Fidelity  policy  could  be  indulged  in,  in  a  suit 
upon  the  policy  in  this  case.    The  defendant  to  estab- 
lish its  defense  of  other  insurance  must  not  only  prove 
the  policy  but  that  its  conditions  as  to  good  health  were 
complied  with.    In  the  instant  case,  appellant  claims 
the  right  to  avoid  its  policy  by  showing  the  insured  was 
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not  in  good  health  when  it  was  issued,  and  e  converso, 
when  appellant  seeks  to  show  that  there  was  a  policy 
outstanding  at  the  time  the  insured  made  his  applica- 
tion for  the  policy  in  question  in  this  case,  it  must  show 
that  the  insured  was  in  good  health  when  it  (the 
Fidelity  policy)  was  issued. 

It  is  contended  by  the  appellee  that  that  part  of  the 
application  containing  the  warranties  mentioned  'was 
not  signed  by  the  insured.  An  affidavit  denying  the 
signature  was  filed  by  appellee.  This  put  upon  appel- 
lant the  burden  of  proving  the  execution  of  the  instru- 
ment. The  oral  evidence  is  conflicting  and  leaves  the 
authenticity  of  the  signature  in  doubt.  None  of  the 
witnesses  who  testified  on  this  matter  saw  the  insured 
sign  the  name  attached.  Boyle,  the  agent  who  solicited 
this  insurance,  says  he  saw  him  (deceased)  sign  the 
Part  **B''  of  the  application,  but  not  Part  ''C  that 
contains  the  warranties.  His  testimony  as  to  the  lat- 
ter signature  carries  little  weight  as  it  is  based  solely 
upon  its  alleged  resemblance  to  the  admittedly  genuine 
signature.  Appellee  testified:  **It  is  not  P.  H.  Fay's 
signature.  It  is  not  even  a  good  copy  of  it.'^  But  his 
testimony  on  Fay's  handwriting  given  at  the  two  pre- 
ceding trials  was  so  uncertain  and  unreliable  that  it 
cannot  be  considered  of  much  weight.  Appellant  called 
a  handwriting  expert  to  testify  on  this  question  after 
appellee  had  put  in  his  rebuttal,  and  on  objection  the 
court  correctly  ruled  that  it  was  improper  to  supple- 
ment evidence  in  chief  by  way  of  surrebuttal.  The 
only  person  who  could  have  testified  positively  to  the 
signature  in  question  was  Dr.  Sprague,  appellant's 
medical  examiner  who  filled  out  the  blanks  containing 
the  warranties.  In  answer  to  the  question,  why  did  he 
not  testify  I  appellant 's  counsel  say :  *  *  Simply  because 
Dr.  Sprague  has  examined  thousands  of  applications 
and  it  was  impossible  for  him  to  recall  Fay.''  As  it 
was  incumbent  on  appellant  to  prove  the  signature  by 
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a  preponderance,  we  are  inclined  to  believe,  in  view  of 
the    evidence  that  was  offered  and  ^which  was  sub- 
mitted, that  it  cannot  be  said  that  a  verdict  that  failed 
sufficiently  to  establish  the  genuineness  of  the  signature 
woiilci    be  clearly  against  the  weight  of  the  evidence. 
But  it  is  urged  by  appellant  that  where  a  copy  of  the 
applioation  is  incorporated  in  the  policy  and  as  a  part 
of  the  policy  and  remains  in  the  possession  of  the  in- 
sured,  it  is  his  duty  to  examine  the  policy  and,  if  he 
retains  it  without  complaint,  his  beneficiaries  will  be 
estopped  from  questioning  it.    As  a  general  proposi- 
tiott,  tliat  is  undoubtedly  a  correct  statement  of  the  rule 
laii   down  by  our  courts.-   But  in  the  j)resent  case  a 
question  is  raised  whether  the  application  put  in  evi- 
dence by  appellant  was  signed  by  the  insured. 
-     The  fact  that  the  insured  received  and  retained  the 
policy  of  insurance  to  which  is  attached  that  which 
Purports  to  be  a  copy  of  his  application,  and  the  ab- 
sence of  any  evidence  that  insured  objected  that  the 
same  was  not  a  true  copy,  did  not  estop  the  insured, 
*fld  does  not  estop  appellee,  from  denying  that  the 
Purported  copy  attached  to  the  policy  is  a  true  copy. 
■*Aere  is  no  proof  that  appellant  was  deceived  by  the 
cozidaet  or  silence  of  the  insured  and  changed  his  posi- 
^^ti  in  consequence  of  such  silence.    Holcomb  v.  Boyn- 
Jr  iSl  HI.  294;  Mullaney  v.  Duffy,  145  111.  559. 
^^*^eii  if  the  insured  withheld  the  fact  that  he  had 
>(>00    other  insurance  on  his  life,  it  is  difficult  to  see 
ir  ^  it  worked  any  harm  to  appellant ;  yet  some  author- 
^es    s^em  to  hold  such  concealment  a  breach  of  war- 
^^*^3^    sufficient  to  avoid  a  policy. 
,     ^^t;    only  absolute  truthfulness  is  required,  but  the 
^^^xx^ents  and  answers  of  the  insured  must  be  strictly 


^*^J^^^t:  under  the  rulings  in  a  majority  of  the  decisions 

.?^  *^is  subject.    And  it  naturally  follows,  reciprocally, 

1-  K'  ^   corresponding  exactness  of  proof,  when  denying 

!^^*it:y,  is  required  on  the  part  of  the  insurer.     In 

.  ^w  lfc>xr^sent  case  there  would  seem  to  be  no  motive  on 
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the  part  of  the  insured  to  misstate  the  amount  of  in- 
surance he  held.  A  man  situated  as  the  insured  was, 
carrying  altogether  $10,000  insurance  on  his  life,  woilld 
hardly  be  considered  overinsured  by  the  officials  of  any 
insurance  company;  and  from  the  evidence,  we  are 
forced  to  the  conclusion  that  it  is  highly  improbable 
that  deceased  made  such  a  false  statement  intention- 
ally. The  jury  were  instructed  pointedly  on  this  ques- 
tion as  follows : 

''If  the  jury  believe  from  the  evidence  that  at  the 
time  of  the  making  of  the  application  for  the  policy 
sued  on,  the  insured,  Patrick  H.  Fay,  had  insurance 
on  his  life  in  any  company,  association,  society  or 
order  granting  life  insurance,  except  the  Royal  League, 
the  jury  will  find  for  the  defendant. 

*'If  the  jury  find  from  the  evidence  that  at  the  time 
of  the  making  of  the  application  for  the  policy  sued  on, 
the  insured,  Patrick  H.  Fay,  had  insurance  on  his  life 
in  The  Fidelity  Mutual  Life  Insurance  Company  of 
Philadelphia,  Pennsylvania,  the  jury  will  find  for  the 
defendant. ' ' 

The  jury  had  submitted  to  them  evidence  as  to  the 
signature  to  the  application,  and  as  to  the  health  of 
the  insured,  and  they  brought  in  a  verdict  against  the 
appellant.  Whether  they  concluded  that  the  insured 
was  not  bound  by  the  warranties  in  the  application, 
on  the  ground  that  he  did  not  sign  it,  or  that  he  was 
not  in  good  health  when  the  Fidelity  policy  was  issued, 
we  do  not  know.  All  those  matters  were  proper  for 
the  jury  to  consider,  and  as  long  as  there  was  evidence 
tending  each  way  we  have  no  authority  to  criticise 
their  verdict. 

We  have  considered  all  the  contentions  of  the  ap- 
pellee, and  concluded  that  the  judgment  should  be 
affirmed. 

Affirmed. 
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inna  Christensen,  Defendant  in  Error,  t.  Charles  E. 
Johnston  and  Caroline  Johnston,  Plaintiffs  In 
Error. 

Gen.  No.  32,147. 

t  HnsBAio  AND  WIFE,  §  76* — When  husJ>and  U  liable  for  torts 
ecmmitted  by  wife.  Under  Rev.  St.  ch.  68,  sec.  4  (J.  A  A.  H  6141), 
for  all  ciril  injuries  committed  by  a  married  woman,  damages  may 
be  recovered  against  her  alone  and  her  husband  is  not  responsible 
therefor  except  in  cases  where  he  would  be  jointly  responsible  with 
her  if  the  marriage  did  not  exist. 

2.  ToBTs,  §  23* — when  tort  feasors  are  jointly  liable.  In  order 
that  tort  feasors  may  be  jointly  liable,  there  must  be  some  sort  of 
community  in  the  wrongdoing,  and  the  injury  must  in  some  way 
he  due  to  their  joint  work,  but  it  is  not  necessary  that  they  be  act- 
ing together  or  in  concert  If  their  concurring  negligence  occasions 
the  Injury. 

3.  Automobiles  and  garages — what  degree  of  care  to  avoid  coV 
Usion  required  of  passenger  in  car.  A  husband  who  is  a  passenger 
in  an  electric  automobile  owned  and  driven  by  his  wife  is  not  or- 
dinarily required  to  exercise  the  same  diligence  to  avoid  a  collision 
with  a  motorcycle  that  his  wife,  the  driver  of  the  car,  is. 

4.  Automobiles  and  oabagbs — when  evidence  is  insuMcient  to 
%hovi  negligence  of  passenger  in  car.  In  an  action  by  a  woman  who 
wag  riding  on  the  rear  seat  of  a  motorcycle  against  the  owner  and 
driver  of  an  electric  automobile  and  her  husband  jointly,  to  re- 
cover for  injuries  due  to  a  collision  due  to  the  motorcycle,  which 
was  approaching  from  the  south  and  rear,  colliding  with  the  auto- 
mobile as  it  turned  east  at  a  street  intersection,  where  it  appeared 
that  as  the  front  of  the  automobile  turned  to  the  right  the  husband 
saw  the  motorcycle  coming  and  called  out  sharply  "look  out"  and 
then  his  wife  turned  the  head  of  the  car  a  little  west  and  north, 
evidence  held  insufficient  to  show  that  the  husband  was  negligent. 

5.  Appeal  and  ebbob,  §  1793* — when  judgment  must  be  reversed 
OS  to  both  defendants  sued  jointly.  Where  a  judgment  is  erroneous 
u  to  one  of  two  defendants  sued  Jointly,  it  must  be  reversed  as 
to  the  other  also. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FrsHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed  July 
11, 1917. 

*Bm  nilBolfl  No«M  DIarwI.  Tola.  XI  to  XT,  mmI  Oomnlatlve  Oiwrtorlj,  nne 
wpK  and  iMtloB  nimiiMr. 
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Bbowk  &  Pbuitt,  for  plaintiffs  in  error. 

Walter  S.  Hull  and  Waltheb  &  Lanaohen,  for  de- 
fendant in  error. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

iThis  is  a  writ  of  error  brought  by  the  plaintiffs  in 
error,  Charles  E.  Johnston  and  Caroline  Johnston 
(hereinafter  designated  defendants),  to  review  a  judg- 
ment of  the  Municipal  Court  awarding  $750  damages 
to  the  plaintiff  (Anna  Christensen,  defendant  in  error) 
for  injuries  received  by  her  May  30,  1912. 

From  the  evidence  it  appears  that  the  defendants, 
husband  and  wif e,  together  with  Alice  Hurd,  a  nurse, 
were  riding  north  on  the  east  side  of  Bush  street,  Chi- 
cago, in  an  electric  automobile  being  driven  by  the  de- 
fendant Mrs.  Johnston.  Behind,  and  to  the  right  of  the 
automobile,  the  plaintiff  was  riding  upon  the  rear  seat 
of  a  motorcycle,  which  latter  was  owned  and  being 
driven  by  one  Martin  Christensen.  The  accident  took 
place  at  the  southeast  comer  of  Bush  street  and  On- 
tario street,  although  there  is  some  testimony  that  it 
was  at  the  intersection  of  Bush  and  Erie  streets. 

The  theory  of  the  plaintiff  is  that  when  the  electric 
automobile  approached  the  intersection  of  Bush  and 
Ontario  streets  it  suddenly  turned  to  the  right,  to- 
wards the  east,  no  warning  being  given,  and  in  doin^ 
so  ran  into  the  motorcycle,  or  caused  the  motorcycle 
to  run  into  the  curb,  by  reason  of  which  the  plaintiff 
was  thrown  and  injured;  that  the  conduct  of  the  de- 
fendants was  in  violation  of  a  city  ordinance.  On  the 
other  hand,  the  theory  of  the  defendants  is  that  the 
motorcycle  came  up  with  great  speed  from  behind  and 
attempted  to  pass  the  machine  on  the  right  side,  be- 
tween it  and  the  east  curb,  and  that  the  accident  was 
caused  not  by  any  negligence  on  the  part  of  the  driver 
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of  the  antomobile  or  by  reason  of  any  violation  of  an 
ordinance,  but  by  the  negligence  of  the  driver  of  the 
motorcycle,  in  attempting  to  pass  the  automobile  at  a 
high  rate  of  speed  and  on  the  wrong  side  of  the  ma- 

chine. 

The  jury  found  both  defendants  (husband  and  wife), 
Charles  E.  Johnston  and  Caroline  Johnston,  guilty, 
and  assessed  the  damages  at  $750  in  tort.    One  of  the 
contentions  of  the  plaintiffs  in  error  is  that  the  verdict 
against  the  defendant  Charles  E.  Johnston,  the  hus- 
band, is  not  supported  by  any  evidence ;  that  there  was 
no  cause  of  action  proven  against  him.    On  the  other 
hand,  it  is  claimed  by  the  defendant  in  error  that  the 
automobile  was  owned  jointly  by  the  defendants  and 
^as  being  used  by  them  for  a  common  purpose,  that 
is,  to  take  home  a  guest  who  had  been  visiting  with 
them,  and  that  defendants  were  jointly  liable.    The 
evidence  shows  that  the  electric  automobile  was  bought 
for  Mrs.  Johnston,  for  her  use ;  that  it  was  paid  for 
OBt  of  their  joint  funds ;  that  Mrs.  Johnston  was  the 
only  one  that  drove  the  car  at  any  time ;  that  her  hus- 
band had  never  even  tried  to  drive  it.    The  testimony 
of  Mrs.  Johnston  is  that  her  husband  made  her  a  pres- 
ent of  the  car.    At  the  time  of  the  accident  there  were 
in  the  automobile  Mr.  and  Mrs.  Johnston  and  Alice 
Hurd.     Mrs.  Johnston  was  sitting  on  the  left-hand 
side  of  the  car  and  driving  it.    Mr.  Johnston  was  sit- 
ting at  the  right  of  Mrs.  Johnston  and  Alice  Ilurd  was 
sitting  in  front,  facing  south.    Mr.  Johnston  testified 
that  as  the  front  of  the  automobile  turned  to  the  right 
he  saw  the  motorcycle  coming,  and  he  called  out  very 
sharply  **look  out'';  that  then  Mrs.  Johnston  turned 
the  head  of  the  car  a  little  west  and  north. 

Of  course  it  is  the  law  in  this  State  (section  4,  ch. 
68,  Eev.  St.,  J.  &  A,  H  6141)  that  ''for  all  civU  injuries 
Gonmiitted  by  a  married  woman,  damages  may  be  re- 
covered from  her  alone,  and  her  husband  shall  not  be 
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responsible  therefor,  except  in  cases  where  he  would 
be  jointly  responsible  with  her,  if  the  marriage  did 
not  exist/* 

In  order  that  tort  feasors  may  be  liable  jointly,  it 
has  been  said  that  'Hhere  must  be  some  sort  of  com- 
munity in  the  wrongdoing,  and  the  injury  must  be  in 
some  way  due  to  their  joint  work ;  but  it  is  not  neces- 
sary that  they  be  acting  together  or  in  conq^rt  if  their 
concurring  negligence  occfisions  the  injury/*  Strauhal 
V.  Asiatic  Steamship  Co.,  48  Ore.  100.  In  the  instant 
case  it  is  difficult  to  discover  anything,  in  any  way, 
omission  or  commission,  constituting  negligence  on  the 
part  of  the  husband.  He  omitted  no  duty.  He  did  all 
that  reasonably  could  be  expected  of  him  under  the 
circumstances.  The  evidence  does  not  in  any  way 
tend  to  show  that  he  failed  to  do  his  full  duty  as  a 
prudent  man,  under  the  circumstances.  The  law  is  not 
so  unreasonable  as  to  require  a  passenger  to  exercise 
the  same  quality  of  diligence  as  that  of  a  driver. 

As  stated  by  Mr.  Justice  Thayer,  in  Clarke  v.  Con- 
necticut Co.,  83  Conn.  219: 

**  What  conduct  on  the  passenger's  part  is  necessary 
to  comply  with  his  duty  must  depend  upon  all  the  cir- 
cumstances, one  of  which  is  that  he  is  merely  a  passen- 
ger having  no  control  over  the  management  of  the 
vehicle  in  which  he  is  being  transported.  Manifestly, 
the  conduct  which  reasonable  care  requires  of  such  a 
passenger  will  not  ordinarily,  if  in  any  case,  be  the 
same  as  that  T^hich  it  would  require  of  the  driver. 
While  the  standard  of  duty  is  the  same,  the  conduct 
required  to  fulfil  that  duty  is  ordinarily  different  be- 
cause their  circumstances  are  different.**  Odett  v. 
Chicago  City  Ry.  Co.,  166  HI.  App.  270 ;  Flynn  v.  Chi- 
cago  City  Ry.  Co.,  250  111.  460. 

Of  course  whether  or  not  the  defendants  co-operated 
in  the  doing  of  an  illegal  act,  and  were  together  jointly 
liable  for  negligence,  was  a  matter  for  the  jury,  and 
the  jury  were  at  liberty  to  find  in  favor  of  one  and 

against  the  other,  or  for  or  against  bpth.    In  this  case 

/ 
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*^^  Verdict  was  against  both,  but  as  the  evidence,  in 
^^r  opinion,  did  not  tend  in  any  way  to  show  negligence 
^  the  part  of  defendant  Charles  E.  Johnston,  the  ver- 
,^et  as  to  him,  that  he  was  guilty  of  negligence,  is 
clearly  and  manifestly  against  the  weight  of  the  evi- 
dence.   Having  reached  that  conclusion,  the  question 
then  arises  whether  the  judgment  can  be  sustained  as 
to  the  other  appellant,  Mrs.  Johnston.     In  Seymour 
V.  0.  8.  Richardson  Fueling  Co.,  205  111.  77,  the  court 
said: 

"An  entire  judgment  against  several  defendants 
cannot  be  affirmed  as  to  one  and  reversed  as  to  the 
others.  {Hays  v.  Thomas,  Breese,  180.)  Where  the 
judgment  is  entire,  there  must  be  a  total  affirmance  or 
Reversal.*' 

And  in  West  Chicago  St.  R.  Co.  v.  Morrison,  Adams 

*  ^llen  Co.,  160  HI.  288,  the  court  said : 

.    **It  is  also  a  rule  applicable  to  trespass,  as  well  as 

^  fill  other  actions  at  law,  either  for  torts  or  upon 

^/7ix tracts,  that  the  judgment  is  a  unit  as  to  all  the  de- 

^^^xxdants  against  whom  it  has  been  rendered  and  can- 

^^iot  be  reversed  as  to  one  or  more  and  affirmed  as  to 

tli^  others,  but  if  erroneous  as  to  one  is  erroneous  as 

to    sU.^' 

It  follows,  therefore,  that  as  the  judgment  of  the 

'-o^^rer  court  is  against  both  defendants,  one  of  which 

^'^    jSnd  is  not  liable,  the  judgment  must  be  reversed. 

■Tliore  is  grave  doubt  whether  there  is  sufficient  evi- 

^^ixce  of  the  negligence  of  the  defendant  Mrs.  John- 

stoxi,  unless  she  was  guilty  of  violating  a  city  ordinance. 

*^hat,  however,  is  a  subject  which  the  plaintiff  is 

^^"titled  to  have  considered  by  another  jury.    Whether 

?^     not  the  evidence  in  this  record  would  support  a 

?^<igment  against  the  defendant  Mrs.  Johnston  alone, 

J;^   ^^  matter  which,  of  course,  we  are  not  entitled  now 

^  oonsider. 

Inasmuch,  therefore,  as  the  judgment  against  the 
p  ^f  endant  Charles  E.  Johnston  was  clearly  and  mani- 
^^tly  against  the  weight  of  the  evidence,  and  as  the 
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judgment  against  the  defendants  cannot  be  affirmed  as 
to  one  and  reversed  as  to  the  other,  the  judgment  in 
this  cause  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  H.  If ayr,  Defendant  In  Error,  t.  United  States 
Brewing  Company  of  Chicago  et  al.  Edward  A. 
Perreault,  Plaintiff  in  Error. 

Gen.  No.  22,190.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabbcki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Biarch  term,  1910.  Reversed  and  remanded.  Opinion  filed 
July  11,  1917. 

Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  by  George  H. 
Mayr,  plaintiff,  against  the  United  States  Brewing 
Company  of  Chicago  and  Edward  A,  Perreanlt,  de- 
fendants, to  obtain  possession  of  certain  premises. 
From  a  judgment  for  a  writ  of  restitution  in  favor  of 
plaintiff,  defendant  Edward  A.  Perreault  brings  er- 
ror. 

S.  E.  Lambert,  for  plaintiff  in  error. 

Enos  W.  Shaw  and  Wnx  C.  Moodt,  for  defendant 
in  error. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
court. 


Chicago — First  District — July,  1917.        215 

Mayr  ▼.   United   States  Brewing   Co.,    207   111.   App.    214. 

Abstract  of  the  Decision. 

1«  FoBciBLB  KinsT  AND  DETAINER,  |  79* — whcn  Uote  U  adfiU99ihXe 
at  evidence  of  title.  In  an  action  of  forcible  entry  and  detainer 
against  an  occupant  of  saloon  premises,  held  that  a  lease  from  a 
lessee  of  such  premises  to  defendant  antedating  the  acquisition  of 
the  premises  by  the  plaintiff  was  admissible  in  evidence  to  show 
defendant's  title. 

2.  Landlobd  akd  tenant,  I  429* — when  no  privity  of  relation  i$ 
created  between  Mubleatee  and  subsequent  owner*  There  is  no 
privity  of  relation  between  the  occupant  of  premises  under  a  sub- 
lease, antedating  the  sale  of  the  land  to  another  person,  and  such 
person,  although  the  latter  executes  a  new  lease  to  the  same  lessee 
from  whom  the  sublessee  obtained  the  prior  lease. 

3.  Landlord  and  isnant,  §  429* — when  sublessee's  riffhts  are  not 
affected  by  new  lease  of  lessee  from  subsequent  owner.  The  rights 
of  a  sublessee  under  a  lease  antedating  the  acquisition  of  premises 
by  a  person  are  not  affected  by  a  lease  from  such  person  to  the 
lessee  under  whom  the  sublessee  has  been  holding. 

4.      LtANDLORD  AND   TENANT,    f    429* — Whcn   SUblCSSCC   dO€S   nOt    XOSC 

Ms  rights  under  lease.  A  sublessee  does  not  lose  his  rights  under  a 
lease,  where,  upon  the  sale  of  the  premises,  and  the  execution  of  a 
new  lease  to  the  original  lessee  by  the  purchaser,  he  pays  rent  to 
the  lessee  and  Utter  to  the  lessee's  assignee,  and,  prior  to  the  de- 
fault in  the  rent  due  from  the  assignee  to  the  owner,  and  upon 
refusal  of  the  assignee  to  accept  the  rent,  timely  tenders  the  rent 
due  to  the  owner  of  the  premises. 


nUnote  Note*  IHsMff  Tola.  ZI  to  XT,  and  CnmiilAliT*  Qnartorly, 
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George   A.    Trude^   Appellee,   t.    Frank   B.    Folton, 

Appellant. 

Oen.  No.  32^430.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Whjliak 
N.  Gemmiu.,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  July  11, 
1917. 


Statement  of  the  Case. 

Action  by  George  A.  Trude,  plaintiff,  against  .Frank 
D.  Fulton,  defendant,  to  recover  on  two  promissory 
notes.  From  a  judgment  for  plaintiff  for  $2,680,  de- 
fendant appeals. 

Fulton,  Gabey  &  Deutschmak,  for  appellant. 

Benjamin  B.  Kahane,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Bills  and  notes,  S  320* — who  may  bring  action  on  note.  The 
legal  holder  and  owner  of  notes  may  bring  an  action  thereon  in 
his  own  name,  although  the  proceeds,  after  deduction  of  attorney's 
fees  for  his  own  services,  belong  to  a  third  person. 


*See  Illinois  Notes  DIsmI,  Vols.  XI  to  XV»  and  Cwnnlatiw  <)iwrtorlj. 


toolo  and  section  number. 
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HU  Sinding  Company,  Defendant  In  Error,  t.  F.  J. 
Eoeh  Company,  Plaintiff  in  Error. 

Gen*    No.  22,484.    (Not  to  be  reported  in  full.) 

Error-  t:o  the  Municipal  Court  of  Chicago;  the  Hon.  Dennis  W. 
SuLUTAi^,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Ocs-tober  term,  1916.    Affirmed.    Opinion  filed  July  11,  1917. 

denied  July  23,  1917. 


Statement  of  the  Case. 

Actioxi  by  the  Hill  Binding  Company,  plaintiff, 
against  IF.  J.  Koch  Company,  defendant,  to  recover  on 
two  piromissory  notes,  signed,  *'F.  J.  Koch,''  by  the 
president  of  the  company  bearing  such  name.  From 
a  Judgment  in  favor  of  plaintiff  for  $846.25,  defend- 
ant "brings  error. 

■'^*^^  name  of  defendant  corporation  at  the  time  of 

^  execution  of  the  notes  was  F.  J.  Koch.    Each  note 

^^^^^ixied  the  words  ** after  date  I  promise  to  pay" 

tile  proceeds  of  the  notes  were  used  in  the  busi- 

®^    of  the  F.  J.  Koch  corporation. 

S 


T7EL  K.  Mabkman  and  Fkancis  E.  Hinckley,  for 
iff  in  error. 

J)  -^^^^^PBEULi  &  FiscHEB,  for  defendant  in  error;  John 

SBSON,  of  counsel. 


CO 


Justice  Tatlob  delivered  the  opinion  of  the 


Abstract  of  the  Deeision. 

>BATI0N8,  §  370* — When  use  of  first  person  in  note  does 

lidbilUy  of  corporation.     The  use  of  the  expression  "I 

to  pay"  preceding  a  signature  to  a  note  which  is  the  name 

taiSf^^^^ailiioto  NotM  Dlswt,  Volk  XI  to  XV,  and  CnmulAtlTe  Quartcrij, 
^^■^^  aeetkui  nimiber. 
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of  both  the  president  of  a  corporation,  who  signs  the  note  and 
procures  the  money  for  the  corporation,  and  the  corporation  itself, 
doea  not  avoid  the  liability  of  the  corporation,  especially  where  the 
corporation  has  the  benefit  of  the  money. 

2.  CoBPOKATioivs,  f  615* — when  parol  evidence  is  ctdmissible  to 
shoio  character  of  signature  to  notes.  Whether  notes  signed  by  the 
president  of  a  corporation,  who  has  the  same  name  as  the  corpora- 
tion  itself,  are  personal  or  cori>orate,  is  a  matter  of  fact  and  not 
of  law,  and  evidence  is  admissible  to  show  whether  the  signature 
was  intended  to  be  that  of  the  president  personally  or  of  the  cor- 
poration. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Edward  A.  Jones,  Plaintiff  in  Error. 

jSen.  No.  22,274.    (Not  to  be  reported  in  full.) 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Charles 
M.  Thomson,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Affirmed.  Opinion  filed  July  19, 
1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Edward  A.  Jones,  defendant,  for  a 
conspiracy  with  one  Clark  and  persons  unknown  to 
induce  Arthur  and  Julia  Lambercier  to  leave  the  State 
so  that  they  could  not  be  produced  as  witnesses  at  the 
trial  of  one  Harry  Watson  upon  the  criminal  charge, 
then  pending,  of  obtaining  money  from  the  Lamber- 
ciers  by  means  of  the  confidence  game.  From  a  judg- 
ment of  conviction,  defendant  brings  error. 

John  M.  Loneboan  and  Samuel  E.  Foos,  for  plain- 
tiff in  error;  Zaoh  Hofheimer,  of  counsel. 

«86«  lUlnolB  Noles  Dicest.  Vols.  XI  to  XV,  and  CumnUtlve  Quarterly,  ammm 
tople  and  MCtloa  number. 
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M?.A.CLAY  HoYNB,  foT  defendant  in  error;  Edwabd  E. 
WccsoK,  John  F.  Cashen  and  J.  M.  Dickinson,  Jb„  of 

COI 


..  Presiding  Justice  Barnes  delivered  the  opinion 
^i  tlae  court. 

Abstract  of  the  Beelsion. 

"^^     CoNSPiBACT,  i  50* — when  evidence  is  aufflcient  to  9U$tain  con- 

^<^ion  for  &y  attorney  and  others  to  induce  witne%se9  to  leave  State. 

^^  a  prosecution  against  an  attorney  representing  the  defendant 

^  a  criminal  prosecution  for  obtaining  money  by  means  of  the  con- 

Udence  game  for  conspiracy  in  inducing  the  victims,  who  were  wit- 

nesseB,  to  leave  the  State  so  that  they  could  not  be  produced  at 

the  trial,  evidence  held  sufficient  to  sustain  a  conviction. 

2.   CoNSPiBACT,  S  49* — when  erroneous  odmiBsion  ot  evidence  is 
harmless.    In  a  prosecution  against  an  attorney  representing  the 
defendant  in  a  criminal  prosecution  for  obtaining  money  by  means 
of  a  confidence  game  for  conspiracy  in  inducing  the  victims,  who 
were  witnesses,  to  )eave  the  State  so  that  they  could  not  be  pro- 
duced at  the  trial  of  his  client,  held  that  the  admission  of  the 
details  of  the  confidence  game  was  harmless  error  where  defendant 
had  impliedly  admitted  that  his  client  was  guilty  by  attempting  to 
make  a  restitution  of  the  money  taken  for  him  and  the  charge 
against  defendant  was  supported  by  overwhelming  proof. 

3.    GoirspiRACT,  fi  49* — when  telephone  conversation  with  confed- 
erate of  accused  is  admissible.    In  a  prosecution  against  an  attorney 
representing  the  defendant  in  a  criminal  case  for  obtaining  money 
by  means  of  the  confidence  game  for  conspiracy  in  Inducing  the 
irictimB,  who  were  witnesses,  to  leave  the  State,  held  that  a  tele- 
pkone  c(»iversation  by  one  of  such  witnesses  from  her  room  in  a 
hotel,  with  an  unknown  confederate  as  to  whether  they  would  leave 
rinflit  away,  the  witness  replying  in  the  affirmative,  and  the  confeder- 
ate saying  that  he  would  "be  up  in  a  minute,"  was*  admissible  as 
an  act  in  furtherance  of  the  conspiracy,  where  shortly  afterwards 
s  party   appeared   and   said   that  he   would   take   them   to   their 
gtatioa  right  away,  and,  upon  their  refusing  to  leave  the  room  with- 
aat  getting  the  money,  that  he  would  have  to  see  the  "lawyer," 
axi^»    wliere  a  few  minutes  after  he  left,  defendant  and  another 
^rson    appeared  and  made  arrangements  for  the  payment  of  the 
iDoaejr. 

^      OoNSPiBACT,  f  49* — when  admission  of   hearsay  is   harmless 

^^^^^^^""  ■-  - ---  —  —  --  -III-  _| L^ 

*!ff^    Xlllools  Notes  Digest,  Volfl.  XI  to  XY,  Mid  ComnlAUTo  Qmvterly, 
rtpie    lawfc^  lectloB  number. 
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error.  The  admission  of  evidence  of  a  detective  in  a  criminal  pros- 
ecution for  conspiracy  In  inducing  witnesses  In  another  criminal 
prosecution  to  leave  the  State,  that  one  of  such  witnesses  detailed 
to  him  respecting  a  conversation  over  the  telephone  with  an  unknown 
conspirator  relative  to  their  leaving  the  State,  although  improper 
as  hearsay,  held  to  be  harmless  error  where  the  same  uncontradicted 
conversation  was  testified  to  by  the  person  holding  the  conversa- 
tion with  the  conspirator. 

5.  Conspiracy,  §  49* — when  exclusion  of  evidence  in  prosecution 
for  conspiracy  is  immaterial.  The  exclusion  of  evidence  of  an  at- 
torney who  was  defendant  in  a  criminal  prosecution  for  conspiracy 
in  inducing  witnesses  in  another  criminal  pros<ecution,  for  obtain- 
ing money  by  means  of  a  confidence  game,  to  leave  the  State  and 
not  testify  at  the  trial  of  his  client,  that  the  client  told  him  of  an 
alleged  conversation  between  the  client  and  detectives  who  arrested 
defendant  about  returning  the  money  and  all  that  his  client  had 
told  him  in  connection  therewith,  as  bearing  upon  his  motive  in  re- 
turning the  money,  held  to  be  immaterial  where  defendant  admitted 
that  he  got  a  certain  sum  from  his  client  for  the  purpose  of  relu'n- 
ing  the  money  taken  from  the  victims  and  for  adjusting  another  case 
and  fully  stated  what  his  motive  was  in  going  to  the  victims'  room 
in  the  hotel. 

6.  Criminal  law,  §  542*— 4(?^cn  improper  conduct  of  assistant 
State's  Attorney  may  not  he  complained  of.  The  improper  condu.t 
of  the  assistant  State's  Attorney  in  a  criminal  prosecution  in  callin.? 
the  defendant  a  liar  while  he  was  on  the  witness  stand  cannot  be 
complained  of  where  it  immediately  follows  and  is  provoked  by  an 
equally  improper  allusion  to  the  assistant  State's  Attorney  by  the 
defendant. 

7.  CoNSPiBACT,  §  54* — when  putting  of  improper  question  to 
character  witness  is  not  ground  for  reversal.  The  mere  putting  of 
an  improper  question  by  the  State's  Attorney  to  one  of  the  character 
witnesses  for  defendant  in  a  prosecution  for  conspiracy  which  re- 
hearsed defendant's  part  in  the  conspiracy  charge,  held  not  ground 
for  reversal  where  the  Judgment  was  supported  by  convincing  evi- 
dence. 

8.  Criminal  law,  §  315* — when  refusal  of  instruction  is  proper. 
The  refusal  of  a  proper  instruction  in  a  criminal  case  which  is 
covered  by  a  given  Instructioi^  is  not  error. 

9.  Criminal  law,  §  508* — when  presumed  that  refused  instruc- 
tion is  fully  covered  hy  other  instructions.  It  will  be  presumed 
on  appeal  in  a  criminal  case  that  a  proper  refused  instruction  Is 
fully  covered  by  other  instructions  where  the  abstract  does  not 
purport  to  show  all  of  the  instructions  given  by  the  court. 


.    •See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CvmalallTo  Owurterlj,  Mme 
topio  mad  section  nomber. 
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Alonzo  J.  Cutler,  Appellant,  y.  Charles  IV.  Pardridge, 

Appellee. 

Oexi«  No.  22,293.    (Not  to  be  reported  in  full.) 

Appectl  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
Q.WiKiMES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  BCarch  term,  1916.  Reversed  and  remanded.  Opihion  filed 
Jiily  19,    1917. 

Statement  of  the  Case. 

Action  by  Alonzo  J.  Cutler,  plaintiff,  against  Charles 
W.  Pardridge,  defendant,  to  recover  money  paid  out 
by  plaintiff  as  broker  for  defendant  for  losses  in  cer- 
tain transactions  on  the  Board  of  Trade  of  the  City 

of  Chicago.    From  a  judgment  for  defendant,  plaintiff 

appeals. 

HiajBT  S.  EoBBiKs,  for. appellant. 

BuADiiBY,  Habpeb  &  Ehbim,  f ot  appellee ;  Thomas  B. 
D.  Bbadley  and  Jacob  Newman,  of  counsel. 

Mb.  Pbesidino  Justice  Babnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  1725* — when  decision  on  former  appeal 
is  binding.  The  decision  of  the  Appellate  Court  on  a  former  appeal 
Is  binding  as  the  law  of  the  case  on  the  same  questions  on  the  sec- 
ond appeal. 

2.  BoABDB  OF  TBADB  AND  EXCHANGES,  {  42* — whcn  defendant  must 
Shaw  damage  by  breach  of  contract  of  credit  loith  brokers.  The 
right  of  a  broker  to  recorer  money  paid  out  by  him  for  losses  in 
''open  trades"  on  the  Board  of  Trade  of  a  customer  for  the  failure 
of  the  latter  to  put  up  margins  to  secure  them  cannot  be  defeated 
merely  because  of  the  existence  of  a  contract  of  credit  and  breach 
thereof  by  plaintiff,  but  defendant  must  show  by  competent  evi- 
denoe  that  he  was  damaged  by  such  breacb. 

^See  minoto  Not««  Divest,  Vols.  XI  to  XY,  and  CimuilatlTa  Quarterly, 
ttple  and  Mctkni  BmnlMr. 
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Bamberger-Stern  Company,  Appellee,  i.  A.  Anderson, 
A.  Dowdle  and  H.  Wilson,  trading  as  '^Anderson,'' 
Appellants. 

Gen.  No.  22,586. 

1.  PUEADiNG,  f  88* — how  affl4avit  of  merita  construed.  An  affl- 
davit  of  merits  must  be  construed  most  strongly  against  the  pleader. 

2.  Municipal  Coitbt  of  Chicago,  9  13* — what  U  effect  of  abiding 
by  affidavit  of  merits  after  it  is  stricken  from  files.  Where  a  defend- 
ant abides  by  his  affidavit  of  merits  after  an  adverse  ruling  on  a 
motion  by  plaintiff  to  strike  the  affidavit  of  merits  from  the  files, 
he  must  be  deemed  to  have  accepted  the  issue  raised. 

''  3.  Corporations,  |  705* — when  compliance  with  statute  as  to 
admission  of  foreign  corporations  to  do  business  in  State  is  un- 
necessary. Compliance  with  Kurd's  Rev.  St.  1916,  ch.  32,  par.  67g 
(J.  ft  A.  5  2531),  regulating  the  admission  of  foreign  corporations 
to  do  business  within  the  State,  is  unnecessary  unless  the  business 
referred  to  therein  is  done  in  this  State. 

4.  Corporations,  f  769* — when  presumed  tJiat  contract  of  for- 
eign unlicensed  corporation  was  made  without  State.  In  the  ab- 
sence of  an  allegation  in  an  affidavit  of  merits,  in  an  action  by  a 
foreign  corporation  unlicensed  to  do  business  within  the  State,  to 
recover  for  goods  sold,  that  the  contract  was  made  in  the  State,  it 
will  be  presumed  that  It  was  legally  made  outside  of  the  State  and 
one  of  interstate  commerce,  to  which  the  right  to  maintain  an 
action  for  goods  sold  is  an  essential  incident. 

5.  Corporations,  fi  736* — right  of  foreign  unlicensed  corporation 
to  maintain  actions  to  collect  money  on  interstate  contract.  Kurd's 
Rev.  St  1916,  ch.  32,  par.  67g  (J.  ft  A.  \  2531),  regulating  the  ad- 
mission of  foreign  corporations  to  do  business  within  the  State, 
should  not  be  construed  so  as  to  exclude  a  corporation  from  the  right 
to  maintain  an  action  to  collect  money  due  on  an  interstate  transac- 
tion. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam 
N.  Gem  MILL,  Judge,  presiding.  Keard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Affirmed.  Opinion  filed  July  19, 
1917. 

Bakeb  &  Holder,  for  appellants. 

•S«e  nilnols  Notes  Disc**.  VoU.  ZI  to  XV,  and  CnmuIatiY*  Qiuttiwly,  "^ 
tople  and  Motion  nnmber. 
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MosESy  Rosenthal  &  Bjbnnbdy,  for  appellee ;  Juuus 
Moses  and  Henby  Jackson  Daqby,  of  counseL 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

This  appeal  is  from  a  judgment  for  money  due  for 
g9ods  and  merchandise  sold  by  appellee,  a  foreign  cor- 
poration, to  appellants,  entered  in  default  of  an  affi- 
davit of  merits  after  appellants  had  elected  to  abide 
by  their  amended  affidavit  stricken  from  the  files  on 
appellee's  motion. 

The  basis  of  the  stricken  affidavit  is  that  appellee 
(the  plaintiff)  could  not  maintain  the  suit  because  ^ 
the  time  of  its  commencement  it  was  a  foreign  cor- 
poration of  the  class  amenable  to  the  provisions  of 
the  act  regulating  the  admission  of  foreign  corpora- 
tions to  do  business  in  this  State,  and  was  transacting 
basiness  in  this  State  without  compliance  with  said 
act  (Chapter  32,  par.  67g,  Kurd's  Eev.  St.  1916,  J.  & 
A.  If  2531.) 

The  record  discloses  that  the  motion  to  strike  was 
allowed  mainly,  if  not  wholly,  on  the  ground  that  the 
affidavit  did  not  allege  that  the  transaction  sued  on 
was  not  one  of  interstate  commerce.  In  support  of 
this  position  appellee  urges,  and  we  think  correctly, 
that  even  though  a  foreign  corporation  may  be  doing 
business  in  this  State  without  complying  with  said  act, 
it  can  maintain  a  suit  based  entirely  on  an  interstate 
commerce  transaction,  and  that,  as  under  a  familiar 
rule  of  pleading,  the  affidavit  must  be  construed  most 
strongly  against  the  pleader,  it  will  be  presumed  that 
the  transaction  sued  on  was  one  of  that  character  in 
the  absence  of  an  averment  in  the  affidavit  to  the  con- 
trary. Prom  the  force  of  this  contention,  appellants 
seek  shelter  under  the  liberal  form  of  pleadings  em- 
ployed in  the  Municipal  Court.  But  as  they  saw  fit 
not  to  amend  their  affidavit  after  the  point  was  raised, 
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and  elected  to  abide  by  the  same  after  an  adverse  rul- 
ing thereon,  they  must  be  held  to  have  accepted  the 
legal  issue  thus  raised. 

It  was  held  in  Lehigh  Portland  Cement  Co.  v.  Mc- 
Lean, 245  HI.  326,  that  the  act  in  question  by  its  terms 
applies  only  to  such  foreign  corporations  ^^as  are 
amenable  to  the  provisions  of  this  act,*'  and  that  for- 
eign corporations  engaged  in  interstate  commerce  are 
exempt  from  the  penalties  prescribed  in  section  6 
thereof.  From  that  decision  and  the  authorities  there- 
in discussed,  it  is. apparent  that  compliance  with  the 
act  is  not  necessary  unless  the  business  referred  to 
therein  is  done  in  this  State.  In  the  absence  of  an 
allegation  in  the  affidavit  to  that  effect,  therefore,  the 
contract  will  be  presumed  to  have  been  made  legally 
outside  of  the  State  (Beale  on  Foreign  Corporations, 
sec.  255,  p.  382),  and  theref^e  one  of  interstate  com- 
merce, to  which  the  right  to  maintain  suit  for  goods 
sold  thereunder  is  an  essential  incident.  In  Sioux 
Remedy  Co.  v.  Cope,  235  U.  S.  197,  it  was  said  that 
*Hhe  right  to  demand  and  enforce  payment  for  goods 
sold  in  interstate  commerce  is  directly  connected  with, 
and  essential  to,  such  commerce,  and  the  imposition 
of  unreasonable  conditions  on  such  right  operates  as  a 
burden  and  restraint  upon  interstate  commerce.'* 
Section  6  of  the  Act  relating  to  foreign  corporations 
should  be  given  a  construction,  if  possible,  not  incon- 
sistent with  the  commerce  clause  of  the  federal  con- 
stitution. We  think,  therefore,  that  though  a  foreign 
corporation  engages  in  intrastate  business  without 
complying  with  said  act,  the  act  should  not  be  con- 
strued so  as  to  exclude  it  from  the  right  to  maintain 
an  action  to  collect  money  due  on  an  interstate  trans- 
action. Language,  seemingly  to  the  contrary  and 
broader  than  the  facts  justified,  has  been  employed  in 
previous  decisions  in  this  court,  and  similar  language 
is  cited  from  J.  Walter  Thompson  Co.  v.  Whitehed, 
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185  111.  4*54.  But  there  the  indebtedness  sought  to  be 
recovered  grew  out  of  contracts  entered  into  in  the 
State  of  Illinois.  In  none  of  these  cases  was  the  pre- 
cise point  before  the  court  that  is  raised  here.  We 
think  the  penalties  prescribed  by  the  act  apply  on  only 
snch  transactions  by  foreign  corporations  as  consti- 
tute doing  business  in  this  State  without  first  comply- 
ing with  the  conditions  prescribed  by  the  act.  Holding 
as  we  do,  therefore,  that  in  the  absence  of  an  aver- 
ment in  the  affidavit  that  the  business  out  of  which 
the  cause  of  action  arose  was  done  in  this  State,  the 
transaction  must  be  presumed  to  be  one  of  interstate 
commerce  upon  which  an  action  will  lie  in  this  State 
even  though  the  corporation  may  be  doing  a  local  busi- 
ness in  contravention  of  the  statute,  we  think  the  mo- 
tion striking  the  affidavit  from  the  files  was  properly 
allowed  and  that  the  judgjnent  should  be  affirmed. 

Affirmed. 


George   Bunions,   Appellee,   y.   Albert   Kirk   et    al., 

Defendants. 
On  appeal  of  O.  Whittler  Gale  and  Mary  Elizabeth 

Trumbull,  Appellants. 

Gen.  No.  2S,642.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  SuLuvAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Reversed  and  remanded.  Opinion 
med  July  19,  1917. 

Statement  of  the  Case. 

Bill  by  George  Bunions,  complainant,  against  Al- 
bert Kirk,   G.   Whittier   Gale   and   Mary   Elizabeth 

Vol  ccvii  is 
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Tnimbull,  defendants,  to  foreclose,  a  trust  deed  which 
secured  a  principal  note  for  $6,500  and  certain  inter- 
est coupons  of  which  he  was  then  owner,  and  cross- 
bill by  defendant  Gale,  a  prior  owner  of  the  premises, 
asking  that  complainant  be  enjoined  from  collecting 
said  interost  coupons  and  from  asserting  any  lien 
against  the  premises.  From  a  decree  dismissing  the 
cross-bill  as  without  equity,  defendants  Gale  and  Trum- 
bull, the  present  owner  of  the  premises,  appeal 

Smietanka,  Johngon  &  Woltheop,  for  appellants. 

George  D.  Wblunoton  and  Ernest  W.  Clark,  for 
appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Notice,  §  29^ — when  purchiuer  of  land  put  upon  inquiry,  Tbe 
notice  of  a  mortgage  afforded  by  the  records  puts  the  purchaser  of 
land  on  inquiry  as  to  Its  amount  at  the  time  of  his  purchase. 

2.  MoBTGAOES,  i  503^ — when  evidence  shows  that  mortgagee  did 
not  represent  to  purchaser  that  interest  coupons  were  paid.     On  a 

V  bill  to  foreclose  a  real  estate  mortgage,  evidence  held  sufficient  to 
show  that  the  mortgagee  did  not  represent  to  a  purchaser  from  the 
mortgagor  that  certain  interest  coupons  had  been  paid. 

3.  Mortgages,  §  205* — when  mortgagee  not  estopped  from  as- 
jserting  lien  for  amount  due  on  interest  coupons.  On  a  bill  to  fore- 
close a  real  estate  mortgage,  evidence  held  sufficient  to  show  that 
representations  by  the  mortgagee  to  the  purchaser  of  the  land  from 
the  mortgagor  that  certain  interest  coupons  had  been  paid  were  in- 
sufficient to  estop  the  mortgagee  from  asserting  a  lien  for  the 
amount  due  on  such  coupons. 

•See  Illinois  Noted  Dive«t»  Vote.  ZI  to  XV,  Mid  CamnlattTV  <lnartorl7. 
topic  »nd  Mctloa  mimber. 
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Gleeson  Brothers  Company^  Appellee^  t.  3*  M.  Callahan^ 

Appellant. 

Oen.  No.  22^671.    (Mot  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Arnold 
Heap,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Octoher  term,  1916.    Affirmed.    Opinion  filed  July  19,  1917. 

4 

Statement  of  the  Case. 

Action  on  a  contract  by  Gleeson  Brothers  Com- 
pany, plaintiff,  against  J.  M.  Callahan,  defendant. 
From  a  judgment  for  plaintiff  for  $169  and  costs,  de- 
fendant appeals. 

Daniel  Jebka,  for  appellant. 

No  appearance  for  appellee. 

Mb.  PBEsmiNG  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

L  JuDGiomr,  §  142* — when  aifidavit$  in  iupport  of  motion  to 
vacate  judgment  hy  default  are  insufficient.  It  is  no  abuse  of  dls« 
cretion  on  the  part  of  the  trial  court  in  refusing  to  vacate  a  judg- 
ment hy  default  on  motion  supported  by  affidavits,  where  one  of 
the  affidavits  is  by  defendant  and  alleges  that  he  employed  a  certain 
attorney,  had  no  personal  knowledge  that  the  case  was  to  be  tried 
the  particular  time  and  that  he  had  a  meritorious  defense,  and  the 
other  is  by  his  attorney  that  he  was  ignorant  of  the  rules  of  court 
onder  which  the  trial  was  had. 

2.  AFFK4L  AND  EBBOB,  |  1313* — pTesumption  that  court  followed 
rules  in  calling  case.  It  wlU  be  presumed  on  appeal  that  the  trial 
court  foUowed  its  rules  in  calling  a  case  for  triaL 

•8m  miBote  NotM  DIjreat,  Vols.  XI  to  XV,  and  CvmiilatlTe  Quarterly,  Mine 
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The    People   v.    Waddell,   207    IlL   App.    228. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  v.  F.  J.  Waddell,  PlaintilT  in  Error. 

Gen.  No.  23,011.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel  H. 
Tbude,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1917.    Affirmed.    Opinion  filed  July  19,  1917. 


Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  F.  J.  Waddell,  defendant,  for  a  vio- 
lation of  section  25  of  the  Criminal  Code  (J.  &  A. 
^  3507).  From  a  judgment  of  conviction,  defendant 
brings  error. 

Beaubegard  F.  Moseley,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  J.  M.  Dick- 
inson, Jr.,  of  counsel. 

Mb.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Assault  and  battery,  f  31* — when  evidence  sufficient  to  sus- 
tain conviction  for  assault  with  deadly  weapon.  Evidence  held 
sufficient  to  sustain  a  conviction  for  committing  an  assault  with  a 
deadly  weapon.  In  violation  of  section  25  of  the  Criminal  Code  (J. 
&  A.  If  3507). 

•See  nilnois  Notes  Diirest,  Vols.  XI  to  XV»  and  CamiUaltvo  Qwwterlj,  mubo 
topic  and  section  nomber. 


Chicago — First  District — July,  1917.         229 

The  People  v.  Speedy,  207  111.  App.  229. 


r'> 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror,  T.  Walter  Speedy,  Plaintiff  in  Error. 

Gen.  No.  23,013.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel  H. 
Tbude,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1917.     Reversed.    Opinion  filed  July  19,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Walter  Speedy,  defendant,  for  pan- 
dering. From  a  judgment  of  conviction,  defendant 
brings  error. 

Lawrence  E.  Dowd,  for  plaintiff  in  error;  F.  L. 
Babnett  and  Charles  P.  R.  Macaulay,  of  counsel. 

MAciiAY  HoYNE,  for  defendant  in  error;  George  C. 
Bliss,  of  counsel. 

Mb.  Presiding  Justice  Barnes  delivered  the  opin- 
ion of  the  court. 

Abstract   of  the   Decision. 

Pro8Titdtio:«,  S  4* — when  evidence  is  insufficient  to  sustain  con- 
viction for  pandering.  Evidence  held  insufficient  to  sustain  a  con- 
Tiction  for  pandering,  where  it  appeared  that  the  information  was 
brought  upon  the  complaint  of  the  alleged  Inmate;  that  she  opened 
a  house  of  prostitution  where  accused  visited  her  and  had  sexual 
relations  with  her,  and  that  he  gave  her  some  money,  which  he 
claimed  was  a  loan,  and  which  was  used  by  her  in  buying  furniture 
for  the  house. 


•8c«  nilDols  Notes  Digest,  Vols.  XI  to  XV,  and  CumulatiTe  QiUMrterly,  muho 
topic  and  MctloD  immbor. 
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The  People  v.  Buckminster,  207  III.  App.  230. 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror, y.  Fred  Buekminster,  Plaintiff  in  Error. 

Oen.  No.  22,426. 

1.  GoNBPiBACT,  fi  23* — what  i8  not  an  essential  of  crime  of.  The 
gist  of  a  conspiracy  Is  the  unlawful  agreement,  and  a  conaumma- 
tlon  of  Its  object  or  the  exercise  of  the  unlawful  means  is  not 
essential  to  the  crime. 

2.  CoNBPiBACT,  I  22* — when  exists  in  State,  Where  a  confidence 
game  is  begun  with  artifices  to  obtain  the  victim's  confidience  before 
the  conspirators  take  him  to  another  State  in  which  the  confidence 
game  is  consummated,  there  Is  a  conspiracy  to  such  extent  to  exer- 
cise the  unlawful  means  in  the  State  of  Illinois. 

3.  CoNSPiBACT,  S  49* — when  evidence  of  defrauding  of  othert  by 
confidence  game  is  admissible.  In  a  criminal  prosecution  for  con- 
spiracy to  defraud  by  means  of  the  confidence  game,  evidence  that 
defendant  and  certain  others  had  attempted  with  others  of  the  co- 
conspirators to  defraud  witnesses  by  similar  schemes,  held  admis- 
sible a«  tending  to  show  guilty  knowledge  and  intent  on  the  part  of 
the  defendant 

4.  CoNSPiaACT,  I  49* — when  error  to  require  defendant  to  an- 
swer questions  whether  acquainted  with  notorious  confidence  men, 
Tn  a  criminal  prosecution  for  conspiracy  to  defraud  by  means  of 
the  confidence  game,  it  is  error  to  require  defendant  to  answer 
questions  as  to  whether  he  was  acquainted  with  certain  notorious 
confidence  men,  especially  where  he  answers  In  the  afllrmative  and 
one  of  the  men  referred  to  is  not  one  of  his  co-conspirators. 

5.  CaiMiiTAL  LAW,  I  160* — what  is  evidence  of  guilt.  The  fkct 
that  an  accused  resorts  to  manifest  perjury  to  explain  his  connec- 
tion with  criminals  does  not  comport  with  innocence. 

6.  CoNBPiaACT,  I  60* — when  evidence  shows  guilt  beyond  reason- 
able doubt.  In  a  criminal  prosecution  for  conspiraey  to  defraud  by 
means  of  the  confidence  game,  evidence  held  sufllcient  to  show  de- 
fendant's guilt  beyond  a  reasonable  doubt 

7.  Criminal  law,  |  663* — when  judgment  of  conviction  not  dis- 
turbed because  of  improprieties  of  counsel.  Where  the  guilt  of  a 
defendant  in  a  criminal  case  is  established  beyond  a  reasonable 
doubt  by  an  overwhelming  amount  of  convincing  proof,  the  Judg- 
ment against  the  accused  will  not  be  disturbed  because  of  impro- 
prieties of  counsel,  although  ordinarily  such  conduct  would  be  cause 
for  reversal,  where  another  trial  would  not  properly  result  In  a 
different  verdict 

•8e«  nUnois  Notes  Disest,  Volfl.  ZI  to  XT,  mmA  OvmalallT*  Qaaiivlj, 
topic  Mid  Motion  Biimbor. 
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The  People  v.  Buckminster,  207  111.  App.  230. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  RooEirt 
E.  TuBKBT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Biarch  term,  1916.    Affirmed.    Opinion  filed  July  19,  1917. 

Benjamin  C.  Bachbaoh,  for  plaintiflf  in  error. 

Maclat  Hoyne,  for  defendant  in  error;  Geobob  C. 
Buss,  of  connsel. 

»  Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error,  Fred  Buckminster,  was  fonnd 
guilty  of  conspiracy  and  sentenced  to  serve  three  years 
in  the  penitentiary.  By  this  writ  of  error  it  is  sought 
to  reverse  the  judgment  of  the  lower  court  because  of 
certain  alleged  errors  in  the  record. 

The  indictment  charged  that  plaintiff  in  error, 
together  with  one  May  and  one  Miller,  conspired  to- 
gether, and  with  divers  other  persons  whose  names 
were  unknown  to  the  grand  jurors,  to  obtain  money 
from  one  Martin  Hupe  by  means  of  the  confidence 
game;  also  with  obtaining  money  by  false  pretenses, 
contrary  to  the  statute,  etc. 

The  prosecuting  witness  (Hupe)  testified  that  he 
lived  on  a  farm  near  Homewood,  Cook  county,  Illinois ; 
that  on  or  about  May  18, 1915,  a  large  red  automobile 
was  stopped  in  the  road  near  his  place ;  that  he  thought 
it  contained  four  passengers ;  that  among  them  was  the 
plaintiff  in  error,  who  was  driving  the  car,  and  one 
Miller;- that,  thinking  they  had  lost  their  way,  he  ap- 
proached them,  whereupon  the  said  Miller  engaged  him 
in  conversation,  informing  the  witness  that  he  desired 
to  purchase  a  farm  in  that  locality ;  that  after  discuss- 
mg  the  relative  merits  of  farm  lands  in  that  vicinity, 
the  said  Miller  asked  if  his  (Hupe's)  farm  was  for 
Bale,  whereupon  Hupe  stated  that  the  farm  no  longer 
belonged  to  him,  he  having  sold  it  to  his  son ;  that  Mil- 
ler then  stated  that  he  would  like  to  inspect  some  farms 
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in  that  locality  with  a  view  to  purchasing  one,  and 
asked  if  he  (Hupe)  would  go  along  and  give  him  the 
benefit  of  his  many  years  of  agricultural  experience,  in 
selecting  land,  for  wbich  the  said  Miller  offered  to  pay 
the  witness  $5  per  3ay;  that  he  (Ilupe)  readily  as- 
sented thereto,  and  that  the  said  Miller  then  stated 
that  they  would  call  for  him  within  a  few  days;  that 
they  returned  within  a  few  days  as  agreed,  and  the 
three,  i.  e.,  plaintiff  in  error.  Miller  and  Hupe,  started  | 
out,  ostensibly  in  search  of  a  farm;  that  they  went  to 
various  places  near  by,  but  without  selecting  one,  and 
that  after  several  hours. of  driving,  they  paid  him  $5 
and  took  him  back  home ;  that  the  said  Miller  then  in- 
formed the  \dtness  that  ha  liad  a  few  Indiana  farms 
in  view,  and  requested  him  to  go  along  to  give  his  opin- 
ion on  their  value,  to  which  he  agreed,  and  Miller  then 
stated  that  they  would  call  for  him  within  a  few  days ; 
that  they  returned  within  the  specified  time,  and  the 
three  started  on  the  proposed  trip  to  Indiana ;  that  as 
they  approached  East  Chicago,  Indiana,  plaintiff  in 
error  intimated  that  there  was  something  wrong  with 
the  automobile  in  which  they  were  riding,  which  would 
necessitate  taking  it  to  a  garage  immediately;  that 
they  then  proceeded  to  East  Chicago,  where  plaintiff 
in  error  made  inquiry  as  to  the  nearest  garage,  and, 
upon  being  told  of  one,  drove  the  car  to  the  place  desig- 
nated; that  meanwhile  he  (Hupe)  and  the  said  Miller 
stopped  at  a  nearby  saloon  for  a  drink  while  plaintiff 
in  error  drove  to  the  garage ;  that  plaintiff  in  error  re- 
turned from  the  garage  a  few  minutes  later,  and  in- 
formed the  said  Miller  that  it  would  require  an  hour  to 
make  the  necessary  repairs  to  the  car;  that  the  said 
Miller  then  suggested  to  the  witness  that  the  two,  i.  e., 
Miller  and  Hupe  take  a  walk  in  the  meantime,  to  which 
the  latter  consented. 

It  further  appeared  from  the  testimony  of  Hupe  that 
he  and  Miller  had  walked  but  a  short  distance  when 
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they  passed  a  man  counting  a  large  roll  of  paper 
money,  whose  appearance  bespoke  opulence,  and  whom 
the  said  Miller  recalled  having  seen  in  St.  Louis  a 
short  time  before,  and  who.  Miller  explained,  was  re- 
puted to  have  won  about  $100,000  on  horse  races  a 
short  time  before.  This  belief  was  quickly  verified, 
when  the  said  Miller  accosted  the  ** stranger"  in  ques- 
tion, who  modestly  admitted  having  made  a  **  killing" 
on  the  races,  but  stated  that  his  winnings  amounted  to 
only  $80,000.  The  ''stranger"  (whose  name  the  wit- 
ness afterwards  learned  was  May)  and  Miller  then  con- 
versed, within  the  hearing  of  Hupe,  along  lines  calcu- 
lated to  arouse  the  curiosity  of  the  latter,  at  the  end  of 
which  May  agreed  to  let  the  said  Miller  and  Hupe  '*in" 
on  a  few  good  bets. 

The  said  Miller  and  Hupe,  in  company  with  their 
newly-acquired  ''friend,"  then  walked  down  the  street 
together  until  they  reached  an  old  frame  building, 
which  they  entered.  This  frame  structure  was 
equipped  with  paraphernalia  which,  according  to  the 
testimony  of  Hupe,  must  have  been  similar  to  that 
used  in  betting  establishments.  In  one  room  there 
were  several  old  chairs  and  a  table;  in  another  there 
were  blackboards,  a  bell  and  various  other  devices,  and 
a  "caller"  who  announced  the  results  of  th§  "races." 
In  brief,  the  place  must  have  had  the  appearance  of  a 
handbook  establishment,  or  at  least  must  have  borne 
enough  similarity  to  one  to  deceive  the  inexperienced 
gambler. 

Within  a  short  time  May  left  his  two  companions 
and  walked  into  another  room  to  place  a  small  ''bet," 
which  a  few  minutes  later  he  stated  netted  him  ten  per 
ceni  profit;  these  successful  "bets"  were  repeated  in 
increasing  amounts,  apparently  to  impress  the  credu- 
lous Hupe  with  the  marvelous  facility  with  which  May 
could  win  money,  until  May  had  "won"  $4,000. 

The  said  May  then  suggested  to  Hupe  and  the  said 
Miller  that  they  place  a  large  bet  on  a  "  sure  winner, '  ^ 
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which,  after  some  persuasion  by  Miller,  Hupe  a^ni- 
esced  in.  Accordingly  the  **bet"  was  placed,  May  se- 
lecting the  horse  npon  which  they  were  to  wager  their 
money;  bnt  instead  of  putting  up  the  currency,  the 
three  signed  a  card  or  check  for  $4,000,  this  being  the 
amount  wagered  on  the  *  *  race.  *  ^ 

Presently  it  was  announced  that  they  had  won  $14-, 
000,  but  the  *' cashier'*  informed  Hupe  that,  in  accord- 
ance with  an  inflexible  rule  of  the  institution,  no  bets 
were  to  be  paid  until  the  winner  could  show  that  he 
was  financially  able  to  meet  the  amount  of  his  check. 
The  said  Miller  and  Hupe  then  held  a  consultation,  the 
upshot  of  which  was  that  the  two  agreed  to  go  to  their 
respective  banks  and  raise  enough  money  to  make  the 
proper  showing  with  the  *' cashier '*  in  question,  to  en- 
able them  to  collect  the  $14,000. 

Accordingly  May,  Miller  and  Hupe  walked  to  the 
garage  where  they  found  plaintiff  in  error  in  waiting. 
Miller  then  ordered  plaintiff  in  error  to  take  the  said 
May  and  Hupe  to  Homewood,  where  the  latter  was  to 
draw  $3,500  of  the  money  just  referred  to.  Miller 
agreeing  to  go  to  Chicago  immediately  to  raise  the  bal- 
ance of  the  $4,000  bet.  In  company  with  plaintiff  in 
error  and  May,  Hupe  went  to  Homewood,  drew  the 
money  from  the  bank,  and  the  three  made  a  hurried  re- 
turn to  East  Chicago,  where  the  money  was  promptly 
turned  over  to  the  '^casbier*'  of  the  aforesaid  gam- 
bling institution,  $500  being  in  currency  and  $3,000  in 
the  form  of  a  cashier 's  check. 

Having  fulfilled  his  part  of  the  agreement,  Hupe 
then  demanded  payment  of  the  bet.  Needless  to  state, 
the  money  was  not  forthcoming,  numerous  excuses  be- 
ing made  therefor.  It  then  dawned  upon  Hupe  for  the 
first  time  that  the  entire  scheme  appeared  suspicious. 
In  due  course  the  cashier's  check  for  $3,000  was  de- 
posited in  a  Chicago  bank  by  plaintiff  in  error,  who  im- 
mediately drew  $2,000  against  it.  In  the  meantime, 
Hupe,  after  being  satisfied  that  he  had  been  duped,  or- 


Chicago — ^Fibst  Distbict — July,  1917.         235 


The  People  y.  Buckminster,  207  111.  App.  230. 


dered  payment  stopped  on  the  $3,000  check.  Plaintiff 
in  error  was  notified  thereof,  and  subsequently  re- 
turned to  his  bank  $1,500  of  the  $2,000  received  on 
this  check.  The  episode  resulted  in  a  net  loss  to  the 
said  Hupe  of  $1,500. 

The  first  point  raised  by  plaintiff  in  error  is,  that  the 
Criminal  Court  of  Cook  county  had  no  jurisdiction  of 
the  crime  charged  because  the  evidence  shows  that  the 
agreement  constituting  it  contemplated  the  exercise  of 
the  confidence  game  in  another  State.  The  logic  of 
this  contention  is  that  the  conspirators  can  circumvent 
the  law  if  they  make  ks  one  of  the  express  terms  of 
their  agreement  that  they  will  get  the  money  by  the 
confidence  game  in  another  State,  no  matter  how  far 
they  may  exercise  their  contemplated  means  to  that 
end  in  this  State. 

The  gist  of  a  conspiracy  is  the  unlawful  agreement, 
and  it  is  conceded  that  a  consummation  of  its  object  or 
the  exercise  of  the  unlawful  means  is  not  essential  to 
the  crime.  Ochs  v.  People,  124  111.  399 ;  OaUagher  v. 
People,  211  IlL  158. 

The  evidence,  however,  shows  that  part  of  the  acts 
constituting  the  confidence  game  were  practiced  in  this 
State.  The  confidence  game  began  with  the  artifices  to 
obtain  the  victim's  confidence  before  the  conspirators 
took  him  to  Indiana.  To  that  extent  they  conspired  in 
Illinois  to  exercise  the  unlawful  means  in  this  State. 

It  is  also  strenuously  argued  by  the  plaintiff  in  error 
that  the  court  committed  reversible  error  in  the  ad- 
mission of  certain  evidence  by  the  witnesses  Stein  and 
Gbttschalk,  on  behalf  of  the  prosecution. 

The  witness  Stein  was  permitted  to  identify  plain- 
tiff in  error  as  the  man  who,  under  the  alias  of  Cfurtis, 
had  called  at  his  place  of  business  and  represented 
himself  as  a  manufacturer  seeking  to  invoke  his  assist- 
ance'in  locating  a  desirable  factory  site;  that  a  few 
days  later,  plaintiff  in  error  invited  him  to  dinner  at 
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the  Auditorium  Hotel,  where  he  introduced  him  to  one 
Wilson,  who  was  represented  as  a  mining  engineer  of 
Brooklyn,  New  York,  but  whose  real  name  was  Weil, 
and  who  was  more  commonly  known  as  the  **  Yellow 
Kid." 

.While  this  testimony  did  not  show  conclusively  that 
I  lie  participants  had  actually  conspired  to  defraud  the 
said  Stein,  yet  the  circumstances  surrounding  these 
activities  at  least  tended  to  -show,  in  its  embryonic 
state,  a  scheme  similar  to  that  described  by  the  prose- 
caiting  witness,  Hupe.  At  any  rate,  the  evidence  was 
admissible  as  tending  to  show  a  guilty  knowledge  and 
intent  on  the  part  of  plaintiflF  in  error  who  steadfastly 
disclaimed  any  guilty  knowledge  of  the  fraudulent  ac- 
4;ivities  of  his  co-conspirators. 

What  we  have  just  said  applies  with  equal  force  to 
the  testimony  of  Grottschalk,  the  banker,  located  at 
Homewood,  who  testified  that  plaintiff  in  error  called 
at  his  place  of  business  on  March  31,  1915,  introducing 
himself  as  Frederick  Bateman  of  New  York,  dealer  hi 
real  estate ;  that  he  was  seeking  to  purchase  a  tract  of 
land  in  the  vicinity  of  Homewood,  and  that  plaintiff  in 
error  made  a  deposit  of  $1,000  in  his  bank  under  the 
name  of  Bateman.  In  the  course  of  the  negotiations 
which  followed  this  visit,  Gottschalk  met  several  sup- 
posed accomplices,  including  one  **  Harrison, '  *  one 
**Spelsy,"  and  the  aforesaid  Yellow  Kid,  According 
to  Gottschalk 's  testimony,  a  deal  for  the  sale  of  his 
real  estate  had  been  arranged  and  the  parties  agreed 
to  meet  at  the  office  of  his  attorney  in  Chicago  to  close 
the  deal.  Needless  to  state,  they  never  appeared, 
plaintiff  in  error  in  the  meantime  having  withdrawn 
his  deposit  of  $1,000  from  Gottschalk 's  bank. 

The  witness  Olson  testified  that  he  was  defrauded 
out  of  $10,000  the  latter  part  of  June,  1915  (a  few 
weeks  after  the  Hupe  incident)  on  fictitious  horse  race 
bets,  by  a  gang  of  confidence  men  including  plaintiff 
in  error,  the  aforesaid  Miller,  May,  Weil  (the  Yellow 
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Kid)  and  others.  The  details  which  he  related  in  his 
testimony  are  strikingly  similar  to  those  testified  to  by 
Hupe  in  describing  his  experience  with  these  notorious 
lawbreakers;  plaintiff  in  error  being  the  chauffeur  of 
the  same  red  automobile  which  was  ** disabled"  as  they 
approached  East  Chicago,  necessitating  immediate  at- 
tention; the  walk  to  the  gambling  house,  and  the  sub- 
sequent betting  on  **fake''  horse  races. 

Complaint  is  made  that  plaintiff  in  error  was  unduly 
prejudiced  by  being  required  to  answer  questions  re- 
garding his  acquaintanceship  with  certain  notorious 
confidence  men,  viz.,  one  Strosnider,  and  the  aforesaid 
'^eil.  And  it  is  strenuously  argued  that  his  affirmative 
^Uswers  to  the  questions  seeking  to  elicit  this  informa- 
WOn  were  highly  prejudicial. 

In  our  opinion,  it  was  error  to  admit  this  evidence, 
particularly  with  reference  to  any  acquaintanceship 
with  the  said  Strosnider.  There  is  no  evidence  in  the 
record  in  any  way  connecting  Strosnider  with  the  con- 
spiracy here  charged.  As  to. the  aforesaid  Weil,  there 
18  evidence  showing  that  he  did  have  some  part  in  the 
furtherance  of  this  high-handed  scheme.  Nevertheless, 
^6  think  the  questions  were  improper  as  not  bearing 
Erectly  upon  the  issues  here  involved,  and  objections 
thereto  should  have  been  sustained. 

The  evidence  shows  beyond  a  reasonable  doubt  that 
plaintiff  in  error,  along  with  others,  had  conspired  to 
defraud  innocent  people  out  of  their  money ;  that  in  at 
^^^st  two  instances  they  succeeded,  and  it  tended  to 
^Jiow  that  other  unsuccessful  attempts  had  been  made. 
^^<3  althqugh  plaintiff  in  error  now  seeks  to  assume 
the  i^ole  of  an  innocent  victim  who  was  induced  to 
drive  an  automobile  containing  criminals  who  were 
^^t  on  committing  crime,  yet  we  think  the  evidence 
show-g  that  he  was  acting  with  full  knowledge  of  their 

^^tentions  and  operations,  and  aiding  in  carrying  them 

oat. 

^Here   are   numerous    circumstances   in   evidence 
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which  refute  his  profession  of  innocence.  For  in- 
stance, when  he  called  at  the  Homewood  State  Bank  he 
introduced  himself  to  the  aforesaid  Gottschalk  as 
Frederick  Bateman  and  represented  that  he  wanted  to 
purchase  a  factory  site.  His  explanation  for  the  as- 
sumption of  a  fictitious  name  at  that  time  was,  that  he 
feared  it  might  become  known  to  his  creditors  that 
he  had  deposited  $1,000  in  the  bank  at  Homewood,  and 
they  might  seek  to  attach  it.  Yet  the  evidence  shows 
that  at  that  very  time  he  had  an  account  with  a  Chi- 
cago bank  in  his  real  name. 

Plaintiff  in  error  also  testified  that  he  met  the  afore- 
said Miller  in  a  casual  way,  by  reason  of  the  fact  that 
he  was  at  that  time  endeavoring  to  sell  his  automobile 
and  Miller  was  in  the  market  for  one.  The  falsity  of 
this  testimony  became  manifest  when  plaintiff  in  error 
admitted  on  cross-examination  that  he  did  not  own  the 
automobile  in  question,  and  nullified  his  explanation 
that  the  meeting  with  Miller  was  the  result  of  the 
aforesaid  coincidence.  The  fact  that  he  resorted  to 
manifest  perjury  to  explain  his  connection  with  crimi- 
nals does  not  comport  with  innocence. 

Plaintiff  in  error  also  testified  that  he  cashed  the 
$3,000  check  which  the  aforesaid  Miller  had  fraudu- 
lently obtained  from  Hupe,  and  explained  that  this 
was  done  merely  as  an  accommodation ;  that  he  had  no 
pecuniary  interest  in  it,  and  that  at  the  time  he  was 
without  knowledge  as  to  the  transaction  from  which  it 
emanated,  although  he  admitted  that  he  afterwards 
learned  through  his  bank  that  it  had  been  fraudulently 
obtained  from  the  aforesaid  Hupe.  However,  in  the 
face  of  this  knowledge,  we  find  plaintiff  in  error,  a 
few  weeks  later  driving  the  same  red  automobile,  with 
the  aforesaid  Miller  and  Olson  as  his  passengers,  to 
the  same  destination,  and  the  same  significant  circum- 
stances following  in  regular  order,  viz.,  the  breaking 
down  of  the  automobile  as  they  neared  East  Chicago, 
the  trip  to  the  garage^  and  the  subsequent  horse  race 
swindle. 


Chicago — ^First  District — July,  1917.         239 

The  People  y.  Buckmlnster,  207  III.  App.  230. 

It  is  indeed  singular,  to  say  the  least,  that  a  man  who 
possessed  the  intelligence  of  the  plaintiff  in  error;  a 
man  who  had  spent  years  as  a  detective  on  the  Chicago 
police  force ;  a  man  whose  business  brought  him  in  fre- 
quent contact  with  all  classes  of  criminals,  could  be  so 
gulible  as  to  be  imposed  upon  by  a  gang  of  artful 
swindlers ;  and  to  expect  a  jury,  in  the  face  of  evidence 
of  unmistakable  guilt,  to  believe  that  plaintiff  in  error 
was  the  unsuspecting  tool  of  this  band  of  unscrupulous 
rogues  is  to  place  too  severe  a  tax  on  their  credulity. 

The  record  is  replete  with  the  conflicting  statements 
of  the  plaintiff  in  error  wherein  he  unsuccessfully 
sought  to  explain  acts  which  on  their  very  face  be- 
spoke his  guilt.  And  while  the  record  reveals  im- 
proprieties committed  by  the  prosecuting  attorney 
prejudicial  to  the  defense,  which  ordinarily  would 
necessitate  a  reversal  of  the  judgment,  yet,  viewed  in 
the  light  of  the  competent  evidence  in  the  case,  the 
guilt  of  the  plaintiff  in  error  has  been  shown  beyond  a 
reasonable  doubt,  by  an  overwhelming  amount  of  con- 
vincing proof,  and  we  are  satisfied  that  a  retrial  of  the 
cause  could  not  properly  result  in  a  different  verdict. 
Therefore,  following  the  rule  laid  down  by  our  Su- 
preme Court  in  People  v.  Cleminson,  250  111.  135,  and 
later  followed  in  People  v.  Haipin,  276  HI.  363,  the 
judgment  should  not  be  disturbed  for  the  purpose 
merely  of  making  a  better  record.  Accordingly  the 
judgment  wiU  be  affirmed. 

Affirmed. 
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Michael  J.  Collins  et  al.,  Appellants,  y.  McYiekers 

Theater  Company,  Appellee. 

Gen.  No.  22,582.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbed- 
ERicK  A.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Affirmed.  Opinion  filed  July  19, 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Michael  J.  Collins  and  others,  as  and  compris- 
ing the  Board  of  Education  of  the  City  of  Chicago, 
complainants,  against  the  McVickers  Theater  Com- 
pany, defendant,  to  set  aside  or  reform  an  appraisal 
of  the  fair  cash  value  of  certain  school  fund  property. 
From  a  decree  dismissing  the  bill  for  want  of  equity, 
complainants  appeal. 

Angus  Roy  Shannon,  for  appellants ;  Chauncey  M. 
MiLLAB  and  J«hn  E.  Foster,  of  counsel. 

Ryan,  Condon  &  Livingston,  for  appellee;  Andrew 
J.  Ryan  and  Irvin  L  Livingston,  of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  8  293* — when  appraisers  may  consider 
effect  of  lease  with  revaluation  clause  upon  value  of  land.  Under  the 
provisions  in  a  lease  of  school  fund  property  providing  tar  revalua- 
tion every  ten  years  by  a  board  of  appraisers  and  authorizing  the  ap- 
praisers, in  ascertaining  the  fair  cash  value  of  the  land»  to  take  into 
consideration  certain  enumerated  items  and  "any  other  facts  or  infor- 
mation, from  whatever  source,  bearing  upon  the  question  of  the 
actual  value  of  said  land,  the  appraisers  have  the  right  to  take  into 
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consideration   the  eflfect,  if  any,   of  the   lease  with   the   ten-year 
revBluation  clause,  upon  the  fair  cash  value  of  the  land. 

2.  Landlobd  and  tenant,  §  294* — when  award  of  appraisers  fix- 
ing value  of  premises  not  disturbed.  An  award  of  appraisers 
fixing  the  fair  cash  value  under  the  terms  of  a  lease  providing 
for  revaluation  of  premises  will  not  be  disturbed,  in  the  absence 
of  mistake  or  fraud. 

3.  Landlobd  and  tenant,  S  294* — when  adnUssUms  of  appraiser 
ore  insufficient  to  impeach  appraisal.  Admissions  by  one  of  the 
appraisers  authorized  to  fix  the  fair  cash  value  of  premises  under 
a  revaluation  clause  in  a  lease,  held  insufficient  to  impeach  the 
appraisal. 

4.  Landlord  and  tenant,  i  294* — when  admissions  of  appraiser 
to  impeach  appraisal  are  inadmissible.  Where  an  appraisal  of  the 
fair  cash  value  of  property  under  a  revaluation  clause  in  a  lease 
appears  to  be  regular  on  its  face,  admissions  of  an  appraiser  as 
to  the  method  pursued  in  valuing  the  land  are  inadmissible. 


liebael  -J.  Collins  et  aL,  Appellants,  y.  Henry  Friend, 

Appellee. 

Gen.  No.  23,180.     (Not  to  be  reported  in  full.) 

Same  t.  B.  C.  Jenkinson  et  al.,  Appellees. 
Gen.  No.  23,131.    (Not  to  be  reported  in  fnll.) 

Same  t.  Lonis  M.  Stnmer  et  al..  Appellees. 
Gen.  Nos.  28,132,  28,133.    (Not  to  be  reported  in  full.) 

Same  t.  Aya  1^.  Farwell  et  al..  Appellees. 
Gen.  No.  23,184.    (Not  to  be  reported  in  full.) 

Same  y.  A.  Bishop  &  Company,  Appellees. 
Gen.  No.  23,136.     (Not  to  be  reported  in  fnll.) 

Appeals  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbed- 
mcK  A.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1917.  Affirmed.  Opinion  filed  July  19, 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Statement  of  the  Case. 

Bill  by  Michael  J.  Collins  and  others,  as  and  compris- 
ing the  Board  of  Education  of  the  City  of  Chicago, 
complainants,  against  Henry  Friend,  defendant,  to 
modify  or  set  aside  appraisements  of  land  made  under 
the  provisions  of  a  lease.  This  case  was  consolidated 
with  the  similar  cases  against  B.  C.  Jenkinson  and 
others,  Gen.  No.  23,131 ;  Louis  M.  Stumer  and  others, 
Gen.  Nos.  23,132,  23,133 ;  Ava  W.  Farwell  and  others, 
Gen.  No.  23,134;  and  A.  Bishop  &  Company,  Gen.  No. 
23,136.  From  a  judgment  for  defendants,  complain- 
ants appeaL  The  decision  in  this  case  is  governed  by 
Collins  V.  McVickers  Theater  Co.,  Gten.  No.  22,582,  ante, 
p.  240. 

Angus  Boy  Shannon,  for  appellants ;  Chauncey  M. 
Millar  and  John  E.  Fosteb,  of  counsel. 

Donald  L.  MoBBHiL,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeiston. 

Landlord  and  tenant,  f  291^ — when  motion  to  compel  defendanti 
in  appraisement  proceedings  to  pay  into  court  anumnts  admitted 
to  be  due  is  proper.  Where  the  object  of  a  blU  is  to  modify  or' 
set  aside  appraisements  of  the  value  of  the  property  as  a  basis 
for  rent  made  under  the  provisions  of  a  lease,  and  not  to  recover 
rent  due,  a  motion  by  complainants  to  require  defendants  to  pay 
into  court  the  amounts  admitted  by  the  respective  owners  to  be 
due  under  the  appraisements  as  made,  and  which  the  complain- 
ants had  previously  refused  to  accept,  is  proper. 


•See  lUlnols  Notes  Digest,  Vol*.  XI  (o  XV,  sod  CiimaUitlTe  <|iiarteclj, 
lopto  and  Mcttoo  number. 
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Keystone  Oil  &  Manufacturing  Company,  Appellant,  t. 
,  Illinois  Central  Railroad  Company,  Appellee. 

Gen.  No.  82^639.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
Qlbon,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    AfDrmed.    Opinion  filed  July  19,  1917. 

Statement  of  the  Case. 

Action  by  the  Keystone  Oil  &  Manufacturing  Com- 
pany, a  corporation,  plaintiff,  against  the  Illinois  Cen- 
tral Railroad  Company,  a  corporation,  defendant,  for 
the  loss  of  a  quantity  of  gasoline  shipped  over  defend- 
ant's railroad  line.  From  a  iudgment  for  defendant, 
plamtiff  appeals.  * 

William  S.  Cobbin,  for  appellant. 

Vbbnon  W.  Fosteb  and  Pbbry  H.  Keeney,  for  ap- 
pellee ;  John  G.  Dbbnnan,  of  counsel. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Cabbiebs,  f  40* — %bhen  carrier  liahle  for  loss  in  loading  and 
unloading  goods.  The  general  rule  is  that  the  loading  and  unload- 
ing of  goods  are  under  the  carrier's  control  and  that  the  carrier 
is  liable  for  any  loss  incident  thereto,  unless  the  shipper  assumes 
this  responsibility. 

2.  nApynrng,  |  40* — What  defects  in  loading  carrier  not  liahle 
for  where  shipper  assumes  responsibility.  Where  the  shipper 
assumes  the  responsibility  of  loading,  the  carrier  is  absolved  from 
any  loss  occasioned  by  defects  in  loading  which  are  necessarily 
hiTisible  to  the  carrier  or  his  agent  who  accepts  the  freight  for 
shipment,  or  which  he  cannot  discover  by  ordinary  observations, 
or  such  inspections  as  he  can  readily  make. 


•8m  miBol*  NotM  DIffesI,  Vols.  XI  to  XT,  and  Ciimiil»tlva  Onartcrly, 


244  Appellate  Courts  op  Illinois. 

'    Lake  Shore  Building  Co.  v.  City  of  Chicago,  207  111.  App.  244. 

3.  Cabriebs,  fi  40* — what  is  duty  of  carrier  as  to  seating  of  gas- 
oline tank  car.  The  seating  of  the  main  valve  on  the  lower  side 
of  a  tank  car  UBed  for  gasoline  Is  an  incident  to  the  loading  of 
the  car,  which  It  is  the  duty  of  the  carrier  to  see  Is  properly  seated 
where  the  shipper  does  not  assume  the  responsibility. 

4.  Cabbiebs,  S  40* — when  refining  company  is  agent  of  shipper 
in  seating  of  valve  and  loading  tank  car,  A  refining  company  is 
the  agent  of  the  shipper  in  seating  the  main  valve  In  a  gasoline  tank 
car  and  In  loading  it,  where  the  refining  company  orders  the  car 
for  the  shipper  and  executes  a  bill  of  lading  on  behalf  of  the  ship- 
per and  loads  the  car,  pursuant  to  its  custom,  without  making 
arrangement  with  the  carrier  therefor. 

6.  Cabbicss — when  carrier  charged  with  notice  of  defective 
valve  in  tank  car.  Where  a  valve  in  a  gasoline  tank  car  becomes 
leaky  en  route,  the  carrier  cannot  be  charged  with  notice  thereof 
until  there  are  outward  manifestations  of  such  conditions. 

6.  Cabbiebs — when  carrier  not  liable  for  loss  of  gasoline  due 
to  defective  outlet  of  tank  car.  Where  the  employees  of  a  carrier, 
at  a  point  where  a  tank  car  for  gasoline  is  to  be  turned  over  to 
a  connecting  carrier,  first  ascertain  the  leaky  condition  of  the 
outlet  casting  of  the  car  and  immediately  take  steps  to  prevent  a 
total  loss,  and  it  does  not  appear  that  they  are  negligent,  the  car- 
rier is  not  liable  for  the  loss. 


Lake  Shore  Building  Company,  Appellant^  y.  City  of 

Chicago,  Appellee. 

Oen.  No.  22,656. 

1.  Action,  §  61* — when  all  damages  for  trespass  must  be  re- 
covered in  one  action.  Where  a  trespass  Is  a  permanent  one, 
plaintift  must  recover.  If  at  all,  for  damages  both  past  and  future, 
in  one  action. 

2.  Action,  (  61* — what  damages  recoverable  in  one  action  where 
trespass  is  continuous.  Where  a  trespass  Is  continuous,  the  ag- 
grieved party  may  sue  from  time  to  time  for  damages  sustained 
only  within  five  years  next  preceding  the  filing  of  the  suit,  but  not 
for  future  damages. 

•See  lUinois  Notes  DIsm*.  Vols.  XI  to  X¥,  and  Ciim«failtv«  Qiuwtorij.  mim 
topic  and  aectloii  Dumber. 
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3.  Tbespass,  S  !!♦ — what  constitutes  on  land.  Where  a  person 
unlawfully  places  a  structure  of  any  kind  upon  the  premises  of 
another,  he  commits  a  trespass. 

4.  Tbespass — what  constitutes  continuing.  A  city,  in  placing 
a  permanent  structure,  a  water  supply  tunnel,  upon  the  premises 
of  a  property  owner  without  his  consent,  commits  a  continuing 
trespass. 

5.  Eminent  domain,  §  ^3* — what  are  rights  of  owner  as  to  tak- 
ing of  property  for  puhHc  use.  By  constitutional  enactment,  every 
property  owner  is  assured  that  his  property  will  not  be  taken  for 
public  use  without  compensation. 

6.  Trespass,  $  13* — what  is  effect  of  plea  of  statute  of  limitor 
'<on»  in  action  to  recover  damages  for  continuing  trespass.  A 
plea  of  the  statute  of  limitations,  in  an  action  to  recover  damages 
for  a  continuing  trespass  covering  a  period  of  more  than  five  years, 
'^  &  bar  only  to  plaintiff's  right  of  recovery  for  damages  accruing 
^^^^  than  five  years  preceding  the  commencement  of  the  action. 
Q^-    TucspABs — when  counts  alleging  continuous  trespass  are  not 

^   ^^^ious  to  general  demurrer.     Although  counts  alleging  a  con- 
^^Otis  trespass,  otherwise  good,  do  not  limit  plaintifTs  right  to 
//i^Oovery  for  the  statutory  period  and  seek  to  recover  for  future 
^^^SL^ea  as  well,  they  are  not  obnoxious  to  general  demurrer. 
^«        Tbespass,  §  11* — what  is  foundation  of  action  quare  clausum 
^f^ff^Z^     The  foundation  of  the  right  to  bring  an  action  of  trespass 
qiicxT-c    Clausum  fregit  is  the  invasion  or  disturbance  of  the  plain- 
tiff's    i)ossession. 
^-       Tbespass,    S    5* — una^signahility    of    cause    of   action.     The 
action,  of  trespass  quare  clausum  fregit  is  personal  and  hence  unas- 
8isxia.l>le. 

A.pi>eal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  BA.XOWIN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Reversed  and  remanded.  Opin- 
tea    flled  July  19.  1917. 

Siiepabd,  McCormick,  Thomason,  Kirkland  &  Pat- 
T?.^soi^,  for  appellant;  Perry  S.  Patterson  and  Louis 
ft.  Cajj)well,  of  counsel. 

SABdxjELi  A.   Ettblson,   foT   appellee;    Chester   E. 
Clev^eiland  and  Donald  P.  Vail,  of  counsel. 

M^  Justice  McDonald  delivered  the  opinion  of  the 

court. 


tJ!f*^H!*A«l«  Notes  Dlsefft.  VoU.  XI  to  XV,  and  C^umnUUve  Qwurtorly.  Mmo 
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This  is  an  appeal  from  a  jndgment  entered  against 
the  plaintiff  (appellant)  on  the  pleadings,  in  an  action 
of  trespass.  The  declaration  contained  six  counts.  To 
the  first  four,  defendant  (appellee)  pleaded  the  statute 
of  limitations.  To  these  pleas  the  plaintiff  demurred 
and  the  court  overruled  said  demurrers,  after  which 
plaintiff  amended  its  fourth  count.  To  the  amended 
fourth,  the  fifth  and  sixth  counts  defendant  demurred, 
and  its  demurrers  were  sustained.  Plaintiff  then 
elected  to  stand  by  its  amended  fourth,  its  fifth  and 
sixth  counts.  The  action  of  the  trial  court  in  overrul- 
ing plaintiff's  demurrers  to  said  pleas  of  the  defendant 
to  the  first  three  counts,  and  in  sustaining  defendant's 
demurrers  to  the  amended  fourth,  the  fifth  and  sixth 
counts,  is  now  before  us  for  review. 

The  first  three  counts  set  forth,  substantially,  that 
defendant  had,  during  the  years  1897  and  1898,  and  at 
other  times  since,  broken  and  entered  th^  close  of  the 
plaintiff  in  the  City  of  Chicago ;  that  the  defendant,  un- 
known to  the  plaintiff,  made  an  excavation  some  fifty 
feet  below  the  surface  of  plaintiff's  premises  and  con- 
structed therein  a  water  tunnel,  for  the  purpose  of 
supplying  water  to  the  people  of  the  City  of  Chicago ; 
that  since  the  aforesaid  date,  defendant  has  continued 
and  still  coiltinues  to  operate  the  said  water  timnel; 
that  said  trespass  was  committed  with  force  and  arms ; 
that  the  said  tunnel  was  constructed  by  the  defendant 
without  first  invoking  the  power  of  eminent  domain; 
that  in  the  year  1912  plaintiff  began  the  construction 
of  a  large  building  upon  the  said  premises ;  that  in  ex- 
cavating for  the  foundation,  it  then  and  there  discov- 
ered for  the  first  time  the  existence  of  the  said  tunnel ; 
that  the  said  tunnel  greatly  obstructed  and  impeded 
the  laying  of  foundations  for  the  said  building,  thereby 
rendering  it  necessary  for  plaintiff  to  expend  addi- 
tional sums  of  money  in  special  construction  work, 
amounting  to  approximately  $1,900,  for  the  purpose  of 
bridging  over  the  said  tunnel;  and  that  plaintiff  will 
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suffer  additional  future  damage  by  reason  of  said  tun- 
nel. 

It  is  contended  by  plaintiff  that  its  demurrers  to 
defendant's  pleas  of  the  statute  of  limitations  to  the 
first  three  counts  were  erroneously  overruled. 

Under  section  15  of  the  Limitations  Act,  ch.  83,  Eev. 
St.  111.  ( J.  &  A.  ^  7210),  an  action  to  recover  damages 
to  real  property  must  be  brought  within  five  years  next 
after  the  cause  of  action  accrued. 

Where  the  trespass  is  a  permanent  one,  plaintiff 
must  recover,  if  at  all,  for  damages  both  past  and  fu- 
ture, in  one  action.  Not  so,  however,  with  a  continuing 
trespass,  in  which  case  the  aggrieved  party  may  sue 
from  time  to  time  for  damages  sustained  within  five 
years  next  preceding  the  filing  of  the  suit,  but  not  for 
future  damages.  It  follows,  therefore,  that  if  plain- 
tiff's action  is  for  a  permanent  trespass,  the  statute 
precludes  a  recovery. 

It  will  be  noted  that  defendant,  in  constructing  the 
tunnel  in  question,  entered  upon  private  property  and 
that  it  actually  occupies  plaintiff's  premises.  In  other 
words,  defendant  has  unlawfully  appropriated  private 
property  to  its  own  use  without  compensation.  Where 
a  person  unlawfully  places  a  structure  of  any  kind 
upon  the  premises  of  another,  he  commits  a  trespass. 
Such  a  trespass,  by  the  great  weight  of  authority,  is  a 
continuing  one,  even  though  the  obstruction  may,  in  a 
physical  sense,  be  considered  as  of  a  permanent  char- 
acter— such  as  a  railroad  (Chicago  d  I.  R.  Co.  v.  Hop- 
kins, 90  HI.  316;  Adams  v.  Hastings  £  P.  R.  Co.,  18 
,Mmn.  236  (260) ;  Smith  v.  Chicago  A.  &  St.  L.  R.  Co., 

67  HI.  191) ;  a  subterranean  water  tunnel  (City  of  Chi- 

cogo  V.  Troy  Laundry  Machinery  Co.,  162  Fed.  678) ; 

or  telephone,  telegraph  and  electric  light  equipment 

[Carpenter  v.  Capital  Electric  Co.,  178  111.  29 ;  Burrail 

p,  American  Telephone  d  Telegraph  Co.,  224  HI.  266). 
5y  constitutional  enactment,  every  owner  of  land 

k  dsaured  that  bis  property  will  not  be  appropriated 
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for  public  use  without  just  compensation.  Even  the 
.  State  itself  must  observe  this  right  which  is  guaran- 
teed to  every  citizen.  The  defendant  is,  therefore,  in 
the  position  of  a  trespasser  who  has  taken  property 
belonging  to  another,  without  his  consent,  and,  having 
held  it  for  some  fifteen  years,  claims  that  by  reason 
of  the  lapse  of  time  plaintiff's  right  to  a  recovery  for 
damages  is  precluded,  and  further,  that  because  of  the 
fact  that  plaintiff's  acquisition  of  the  property  was 
antedated  by  the  trespass,  its  right  of  action  is  now 
barred. 

In  Toledo  P.  &  W.  R,  Co.  v.  Darst,  61  111.  231,  the 
railroad  company  had  appropriated  to  its  own  use 
privately  owned  lands  without  first  bringing  condem- 
nation proceedings  or  obtaining  the  consent  of  the 
owner.  In  a  condemnation  proceeding  brought  by  the 
railroad  company  some  fifteen  years  later,  Darst  was 
awarded  damages  for  the  trespass,  from  which  judg- 
ment the  railroad  company  appealed.  Its  principal 
contention  was,  that  the  lapse  of  time  should  have  been 
considered  as  a  bar  to  a  recovery  by  Darst.  The  court 
held,  however,  p.  233: 

'*No  one  would  contend  that,  because  a  trespasser 
had  gone  upon  the  lands  of  another  and  occupied  them 
for  fifteen  years,  when  an  action  of  trespass  was 
brought  he  could  not  recover  for  such  portion  of  the 
time  as  was  not  barred  by  the  statute. ' ' 

In  Chicago  <&  I.  R.  Co.  v.  Hopkins,  supra,  a  similar 
situation  arose  and  tlie  same  position  was  taken  by  the 
trespasser  as  in  the  case  at  bar,  viz.,  that  the  right 
of  action  existed  only  in  the  owner  of  the  property  at 
the  time  the  trespass  was  committed.  The  court,  in 
affirming  the  judgment  in  favor  of  Hopkins,  used  the 
following  significant  language,  p.  321: 

**  The  company  was  a  mere  intruder.  It  had  no  ease- 
ment or  right  of  way,  and  the  purchaser  at  the  judi- 
cial sale  was  not  bound  to  take  notice  of  a  right  that 
had  no  existence  in  fact.  The  constitution  itself  pro- 
vides, private  property  shall  not  be  taken  or  damaged 
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for  public  use  without  just  compensation,  and  the  act 
of  the  corporation  in  taking  and  retaining  the  land  was 
a  continuing  trespass." 

In  Smith  v.  Chicago,  A.  (&  St.  L.  R.  Co.,  supra,  the 
owner  of  certain  real  estate  brought  an  action  of 
ejectment  against  the  railroad  company  for  occupying 
lands  appropriated  to  its  own  use  without  permission 
and  without  having  first  acquired  title  thereto  by  con- 
demnation proceedings.  The  Supreme  Court,  in  re- 
versing the  judgment  rendered  in  the  lower  tribunal 
in  favor  of  the  railroad  company,  stated,  p.  195 : 

**  Unfortunately  for  appellees,  they  have  not  legally 
taken  appellant's  land.  The  power  to  do  so  has  not 
been  exercised  by  the  company.  No  proceedings  were 
ever  commenced  against  the  owner  to  justify  the  entry 
upon  his  land,  building  a  railroad  upon  it,  and  using 
it  for  such  purpose.  We  are  at  a  loss  to  understand 
why  ejectment  will  not  lie  in  such  case,  unless  it  is  con- 
ceded such  corporations  have  rights  and  immunities 
not  accorded  to  the  individual  man.  That  they  can 
enter  upon  and  take  and  keep  possession  of  the  land 
of  another,  on  which  their  chartered  powers  have  not 
been  exercised,  with  impunity,  is  inconceivable  to  us, 
and  cannot  be  admitted.  Such  a  claim  strikes  fatally 
at  the  foundation  of  property  rights,  leaving  them 
valueless.  ^  * 

To  the  same  effect  are,  Burrall  v.  American  Telephone 
d  Telegraph  Co.  and  Carpenter  v.  Capital  Electric  Co., 
supra.  We  see  no  distinction  between  the  trespass 
herein  complained  of  and  that  of  a  railroad  or  tele- 
graph company  invading  private  lands  to  carry  on  its 
business. 

We  note  that  plaintiff's  declaration  does  not  limit  its 

right  to  a  recovery  to  damages  accruing  within   the 

period  of  five  years  next  preceding  the  filing  of  the  suit, 

])Ut,  on  the  contrary,  alleges  that  during  the  entire 

j'iod,  i.  e.,  since  1897  or  1898,  up  to  the  filing  of  the 

^it,  plaintiff  has  been  deprived  of  the  full  use  and 

^joyment  of  the  said  premises. 
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In  Wheeler  v.  Sanitary  District  of  Chicago,  270  HI. 
461,  where  the  court  was  confronted  with  a  situation 
very  much  akin  to  that  now  before  us,  the  court  held 
that  the  plea  of  the  statute  of  limitations  was  the  proper 
one  to  meet  an  allegation  of  damages  accruing  more 
than  five  years  next  preceding  the  filing  of  the  suit, 
and  concluded  that  a  general  demurrer  to  such  a  plea 
was  properly  overruled.  So  in  the  case  at  bar,  we 
are  of  the  opinion  that  the  court  properly  overruled 
plaintiff's  demurrers  to  defendant's  pleas  to  the  first 
three  counts  of  the  declaration.  The  pleas,  however, 
did  not  affect  plaintiff's  right  to  a  recovery  for  dam- 
ages accruing  within  the  statutory  period,  but  pre- 
cluded only  the  right  to  a  recovery  for  damages  accru- 
ing more  than  five  years  before  the  filing  of  this  suit. 
The  court  therefore  erred  in  holding  that  the  statute  of 
limitations  was  a  complete  bar  to  plaintiff's  right  to 
a  recovery  under  the  first  three  counts  of  the  declara- 
tion. 

In  sustaining  defendant's  demurrers  to  the  last  three 
counts,  the  court  evidently  acted  upon  the  theory  that 
plaintiff's  cause  of  action  was  for  a  permanent  tres- 
pass on  the  premises  in  question.  In  view  of  our  hold- 
ing that  the  trespass  is  a  continuing  one,  and  of  the 
specific  allegations  that  plaintiff,  within  the  statutory 
period,  sustained  damages  approximating  $1,900  in 
bridging  over  the  said  tunnel,  it  follows  that  the  last 
three  counts  of  the  declaration  set  up  a  good  cause  of 
action.  The  mere  fact  that  the  said  last  three  counts 
do  not  limit  plaintiff's  right  to  a  recovery  for  damages 
to  the  statutory  period,  and  seek  to  recover  future 
damages  as  well,  does  not  render  them  obnoxious  to  a 
general  demurrer.  6  Amer.  &  Eng.  Encyc.  PL  &  Pr. 
pp.  303-305. 

The  last  three  counts  of  the  declaration  also  set  forth 
that  plaintiff  has  procured  assignments  from  its  pred- 
ecessors in  title,  of  their  respective  rights  to  a  re- 
covery for  damages  sustained  by  them  as  a  result  of 
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the  said  trespass^  and  plaintiff  makes  the  point  that, 
because  the  said  trespass  was  concealed  from  it,  such 
damages  may  now  be  recovered  in  this  suit  by  virtue 
of  the  said  assignments. 

The  foundation  of  the  right  to  bring  an  action  of 
trespass  quare  clausum  f regit  is  the  invasion  or  the 
distfirbance  of  the  plaintiff's  possession.  The  action 
is  personal  and  hence  unassignable.  Chicago  <&  A.  R. 
Co.  V.  Maker,  91  HI.  312 ;  Gait  v.  Chicago  db  N.  W.  Ry. 
Co.,  157  HI.  125. 

We  conclude,  therefore,  that  the  trespass  complained 
of  is  a  continuing  one,  for  which  damages  may  be  re- 
covered by  the  present  owner  of  the  premises;  that 
notwithstanding  defendant's  pleas  to  the  first  three 
counts  of  the  declaration,  plaintiff  was  entitled  to  a 
recovery  thereunder;  that  although  the  last  three 
counts  fail  to  limit  plaintiff's  right  to  recover  damages 
to  the  proper  period  and  seek  to  recover  future  dam- 
ages as  well,  yet  such  impropriety  cannot  properly  be 
reached  by  a  general  demurrer;  and  that  hence  the 
trial  court  eri*ed  in  sustaining  defendant's  demurrer  to 
the  last  three  counts  of  the  declaration  and  in  entering 
judgment  for  the  defendant 

Accordingly  the  judgment  will  be  reversed  and  the 
cat^se  remanded* 

Reversed  and  rema/nded. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Tony  Augustino,  Plaintilf  in  Error. 

Gen.  No.  23,092.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Gcobge 
F.  Babaett,  Judge,  presiding.  Heard  in  the  branch  Appellate  Court 
at  the  March  term,  1917.     Reversed.    Opinion  filed  July  19,  1917. 

Statement  of  the  Case. 

Criminal  contempt  proceedings  by  the  People  of  tli  v 
State  of  Illinois,  plaintiff,  against  Tony  Augustino, 
defendant.  From  a  judgment  finding  him  guilty  of 
contempt,  defendant  brings  error. 

The  order  in  question  recited,  in  part,  as  follows : 

**That  one  Tony  Augustino,  in  wilful  contempt  of 
court,  came  into  the  court  room  of  the  said  Judge 
George  F.  Barrett,  •  •  *  during  the  trial  of  said 
cause,  and  then  and  there  approached  Daniel  Cruice, 
the  attorney  for  the  defendant  William  Rooney,  and 
spoke  to  him,  and  that  immediately  thereafter  he  ap- 
proached and  laid  his  hands  upon  the  shoulder  of  the 
said  William  Rooney  and  then  and  there  said  to  Wil- 
liam Rooney  aforesaid,  'Hello,  Rooney'  and  certain 
other  words,  and  that  all  of  said  acts  and  occurrences 
above  recited  occurred  in  the  presence  of  the  entire 
jury,  duly  chosen,  sworn  and  selected  to  try  the  said 
cause  and  while  a  witness  for  the  People  was  testify- 
ing upon  the  witness  stand.  It  is  the  judgment  .of  the 
court  that  the  said  conduct  of  the  said  Tony  Augus- 
tino was  committed  for  the  purpose  of  influencing  the 
said  jury  and  thereby  interfering  with  the  due  course 
of  justice  in  the  said  court  and  to  impair  the  respect 
due  to  the  authority  of  the  said  court. 

'*Be  it  therefore  remembered,  that  the  said  Tony 
Augustino  is  adjudged  to  be  guilty  and  is  con- 
victed of  a  criminal  contempt  aforesaid,  before  the 
said  Judge  George  F.  Barrett,  and  adjudged  by 
the  said  Judge  George  F.  Barrett  to  be  imprisoned 


Chicago — Pibst  Distbict — July,  1917.         253 

Broad  ▼.  Broad,  207  111.  App.  253. 

in  the  county  jail  of  said  Cook  county  for  the  term 
of  thirty  days/' 

CBinoB  &  Langillb^  for  plaintiflf  in  error ;  Daniel  L. 
Cbuicb,  of  counsel. 

• 

Maglat  Hoynb,  for  defendant  in  error;  George  C. 
Buss,  of  counsel. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

L  Contempt,  S  72a* — what  is  Ixisis  for  determination  of  lia- 
Wity  for  criminal  contempt  on  revieto.  In  order  to  determine 
whether  the  one  accused  of  criminal  contempt  is  guilty  as  charged, 
the  court,  on  review,  must  look  solely  to  the  recitals  contained 
in  the  contempt  order  itself. 

2.  Contempt,  (  70* — when  order  insufficient  to  sustain  charge. 
An  order  of  contempt  held  insufficient  to  sustain  the  charge  of 
criminal  contempt. 


Celia  A.  Broad  t.  Henry  A.  Broad. 
Henry  A.  Broad,  Appellee,  y.  Celia  A.  Broad  and  Mor- 
ris Katz,  Appellants. 

Gen.  No.  23,867.    (Not  to  be  reported  in  full.) 

Interlocutory   appeal   from   the  Circuit  Court   of  Cook   county; 

the  Hon.  Chabucs  M.  Thomson,  Judge,  presiding.  Heard  in  the 

Branch  Appellate  Court.     Reversed.     Opinion  filed  July  19,   1917. 
Rehearing  denied  July  30,  1917. 

Statement  of  the  Case. 

Bill  by  Celia  A.  Broad,  complainant,  against  Henry- 
A.  Broad,  defendant,  for  divorce,  alimony,  and  for  re- 

•8m  minois  NotM  DIffMt.  Vote.  XI  to  XV,  md  OnmiiUitive  Qnarterlj,  lame 
tople  moA  MctkMi  nvmber. 
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linquishment  of  his  dower  in  property  she  and  her 
brother,  Morris  Katz^  had  bought  jointly. 

The  bill  alleged  that  during  their  married  life  the 
complainant  conducted  a  rooming-house  business  in  the 
city  of  Chicago,  from  which  she  derived  a  large  in- 
come ;  that  for  upwards  of  four  years  of  said  time,  she 
riot  only  supported  her  husband,  as  well  as  herself, 
but  also  paid  the  expense  of  his  education  at  a  medical 
College  and  furnished  his  office  at  the  completion  of  his 
college  course ;  that  altogether  she  advanced  to  him,  and 
paid  on  his  account,  upwards  of  $10,000 ;  that  in  addi- 
tion thereto,  she  saved  a  part  of  said  income,  the 
amount  of  which  is  not  alleged,  which  she  invested  with 
her  brother,  one  Morris  Katz,  in  certain  real  estate, 
each  taking  an  undivided  one-half  interest  therein; 
said  real  estate  is  worth  $18,000,  and  is  incumbered  to 
the  extent  of  $9,000;  that  she  owes  her  said  brother 
the  sum  of  $2,20k)  for  moneys  which  he  advanced  her 
on  account  of  the  purchase  price,  taxes,  maintenance, 
etc.,  of  said  property;  and  that  he  has  an  equitable  lien 
on  her  undivided  one-half  interest  therein  for  the 
moneys  so  advanced.  Cross-bill  by  Henry  A.  Broad, 
cross  complainant,  against  Celia  A.  Broad  and  Morris 
Katz,  cross  defendants,  alleging  that  the  money  with 
which  his  wife  bought  the  property  was  the  proceclds 
derived  from  a  partnership  rooming-house  business; 
that  the  title  was  taken  in  the  wife's  name  and  that 
said  Katz  was  collecting  all  the  rents,  pursuant  to  a 
conspiracy  between  such  cross  defendants,  to  -defraud 
complainant,  and  praying  for  an  accounting,  a  decree 
to  be  owner  of  an  undivided  one-fourth  interest  in  the 
property,  the  appointment  of  a  receiver  of  the  prop- 
erty, and  an  injunction  against  cross  defendants  to 
prevent  interference  with  the  receiver  or  disposition 
of  the  property.  From  a  decree  appointing  a  receiver, 
and  granting  an  injunction  as  prayed,  defendants  ap- 
peal. 

Harold  J.  Finder,  for  appellant  Celia  A.  Broad. 
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Donald  L,  Morrill,  for  appellant  Morris  Katz. 

Samuel  J.  Andalman  and  Leon  A.  Berezniak,  for 

appellee. 

AIe.  Justice  MjcDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  DiTOBCE,  f  144* — when  court  h<is  jurisdiction  to  adjust  prop- 
erty rights.  In  a  suit  for  divorce,  a  court  of  chancery  has  complete 
Jurisdiction  to  grant  all  necessary  relief,  including  a  division  or 
settlement  of  the  property  interest  of  the  parties  thereto. 

2.  DivoBCE,  I  34* — when  cross-Wl  is  germane  to  oriffinal  hill. 
On  a  bill  for  divorce,  a  cross-hill  setting  up  cross  complainant's 
claim  to  property  held  in  the  wife's  name,  held  germane  to  the 
origliial  bilL 

3.  DiTOBCK,  ft  27* — when  third  person  conspiring  with  wife  to 
defraud  husband  of  property  is  proper  party.  Where  a  bill  by  a 
wife  for  divorce  alleged  that  a  cross  defendant  advanced  to  the  wife, 
the  other  cross  defendant,  certain  money  on  account  of  the  pur- 
chase price  of  property  brought  by  them  Jointly  and  was  entitled 
to  an  equitable  lien  thereon,  and  the  cross-bill  alleged  a  conspiracy 
by  cross  defendants  with  the  intent  to  defraud  cross  complainant 
of  his  interest  in  said  property,  held  that  the  cross  defendant  other 
than  the  wife  was  a  proper  party. 

4.  Rbceivebs,  §  4* — when  appointment  of  receiver  to  collect  rents 
of  property  improper.  On  a  bill  by  a  wife  for  divorce  and  cross-bill 
by  the  husband  against  the  wife  and  a  third  person,  charging  con- 
spiracy to  defraud  cross  complainant  out  of  his  interest  in  property 
held  in  the  wife's  name  which  the  wife  claimed  was  bought  by 
cross  defendants  Jointly,  and  for  a  receiver  to  collect  the  rents 
from  the  property,  held  that  as  there  were  no  adverse  or  conflicting 
claims  to  the  property  and  no  emergency  or  danger  of  loss  was 
shown,  the  appointment  of  a  receiver  was  improper. 

5.  Rjbgeiveb,  f  3* — when  showing  insufjMent  to  warrant  appoint- 
9ient  of  receiver.  On  a  bill  by  a  wife*  for  divorce  and  the  relin- 
quishment of  the  husband's  dower  interest  in  property  in  her  name, 
and  cross-bill  hy  the  husband  against  the  wife  and  a  third  person, 
charging  conspiracy  to  defraud  cross  complainant  out  of  his  inter- 
est in  the  property  and  asking  for  a  receiver  to  protect  his 
interests,  held  that  as  it  did  not  clearly  appear  from  the  showing 
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made — which  consisted  merely  of  the  sworn  cross-bill  and  affidavit 
denying  the  allegations  therein — that  the  wife's  interest  in  the 
property  had  been  purchased  with  partnership  funds  belonging  to 
herself  and  the  husband,  a  court  of  chancery  would^not  interfere 
by  appointing  a  receiver. 

6.  Receivebs,  §  2* — when  appointment  of  receiver  to  protect  in- 
terest in  property  is  unnecessary.  The  appointment  of  a  receiver 
in  a  suit  for  a  divorce  to  protect  the  husband's  interest  in  property 
in  the  wife's  name,  and  which  she  owns  jointly  with  a  third  person, 
is  unnecessary  where,  upon  proper  showing,  the  wife  could  have 
been  enjoined  from  disposing  or  incumbering  her  interest  therein 
during  the  pendency  of  the  suit 


Sophie  Spiehs,  Administratrix,  Appellee,  y.  Samuel 

Insull,  Beeeiver,  Appellant. 

Gen.  No.  21,848.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus 
A.  Kavanaqh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  July  19, 
1917. 

Statement  of  the  Case. 

Action  by  Sophie  Spiehs,  as  administratrix  of  the 
estate  of  Adam  Spiehs,  deceased,  plaintiff,  against 
Samuel  InsuU,  as  receiver  of  Chicago  &  Oak  Park  El- 
evated Railroad  Company,  defendant,  to  recover  for 
the  death  of  said  Adam  Spiehs  while  employed  as  gate- 
man  or  flagman  for  defendant.  From  a  judgment  for 
plaintiff  on  a  verdict  of  a  jury,  defendant  appeals. 

See  Spiehs  v.  Insull,  202  111.  App.  30. 

Addison  L.  Gabdneb  and  Cabboll  H.  Jones,  for  ap- 
pellant. 

Fbancis  J.  WooLLEY,  for  appellee. 


•See  Ullnols  Note*  Digest,  Vote.  XI  (o  XV.  and  Ciunalative  QvArterij. 
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Mb.  Justice  Matchbtt  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

t  WoBKMEN*s  Compensation  Act,  {  2* — what  is  effect  of  em- 
ployer electing  not  to  pay  compentation  on  availability  of  defenses. 
Where  an  employer  has  elected  not  to  pay  compensation  as  pro- 
vided in  the  Workmen's  Compensation  Act  of  1911  (J.  ft  A.  f  5449 
et  teg.)  J  the  defenses  of  assumed  risk,  negligence  of  a  fellow-senrant 
and  contributory  negligence  are  unavailable. 

2.  Death,  f  46^ — what  evidence  is  admissible  in  action  for  death 
of  employee  in  dbsence  of  eyewitnesses.  In  an  action  for  the  death 
of  a  gateman  of  a  railroad  company,  alleged  to  have  been  caused 
by  his  being  struck,  while  at  his  post  between  two  tracks,  by  one 
of  defendant's  westbound  trains  and  thrown  so  as  to  be  run  over  by 
an  eastbound  train,  held,  in  the  absence  of  eyewitnesses  to  the 
accident,  that  evidence  that  deceased  was  a  good  workman,  in  good 
health,  and  a  man  of  careful  and  cautious  habits  was  admissible. 

3.  Tbial,  S  153* — when  case  should  be  submitted  to  jury.  Where 
there  is  in  the  record  any  evidence  from  which,  if  it  stood  alone, 
the  Jury,  without  acting  unreasonably  in  the  eye  of  the  law,  could 
find  that  aU  the  averments  of  the  declaration  have  been  proved,  the 
Gaae  should  be  submitted  to  the  Jury. 

4.  Death,  |  71* — when  manner  of  occurrence  of  accident  is 
iptestion  for  jury.  In  an  action  for  the  death  of  a  railroad  gate- 
man  by  being  run  over  by  one  of  defendant's  trains  where  it  ap- 
peared that  the  platform  on  which  deceased  worked  was  unguarded; 
that  the  center  of  the  lever  that  operated  the  gates  was  4  feet  6^ 
Inches  from  the  south  rail  of  the  north  or  eastbound  track  and  2 
feet  8H  inches  from  the  north  rail  of  the  south  or  westbound  track; 
that  a  car  overhung  the  rail  1  foot  10%  inches;  that  deceased  was 
a  man  68  years  of  age,  in  good  health,  and  was  careful  in  his 
habits,  and  that  deceased  was  run  over  by  an  eastbound  train, 
and  there  were  no  eyewitnesses  to  the  accident,  evidence  held  to 
tend  to  show  that  deceased  was  first  struck  by  a  westbound  train 
while  at  his  work  and  thrown  so  as  to  be  run  over  by  the  east- 
bound  train,  and  warrant  the  submission  of  the  question  to  the 
Jury, 
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John  Mikusz,  by  Katerina  Mikusz,  Defendant  in  Error, 
y.  Harris  Kahn,  Morris  Kahn  and  Marcus  Kahii, 
Plaintiffs  in  Error. 

Gen.  No.  22,303. 

Landlord  and  tenant,  §  257* — when  declaration  in  action  for  in- 
juries to  child  of  tenant  does  not  state  cause  of  action  in  tort.  In 
an  action  by  a  minor  child  of  the  tenant  of  a  portion  of  a  building 
against  the  landlords  to  recover  damages  for  Injury  to  his  eye, 
due  to  being  struck  by  a  protruding  bolt  In  a  door  on  the  premises, 
upon  the  wind  blowing  the  door  shut,  a  declaration  alleging  that 
defendants  rented  a  part  of  said  building  to  parents  of  plaintiff, 
who  lived  on  the  premises;  that  at  the  time  the  premises  were 
rented  the  lock  protruded  three  Inches  and  was  In  a  dangerous 
condition ;  that  at  the  time  of  leasing  defendants  promised  to  repair 
It;  that  It  became  the  duty  of  defendants  to  repair  the  lock  and 
keep  It  In  a  reasonably  safe  condition,  which  they  failed  to  do,  and 
that  plalntifT  was  Injured  by  being  struck  In  the  eye  by  the  bolt, 
upon  the  wind  blowing  the  door  shut,  held  not  to  state  a  cause  of 
action  In  tort. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  H.  Ster- 
ling PoMEROT,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Reversed.  Opinion  filed  July  19, 
1917. 

SiGMUND  Zeisleb  and  Leonabd  B.  Zbislbb,  for  plain- 
tiffs in  error. 

S.  P.  DouTHABT  and  Fbed  C. -Smith,  for  defendant 
in  error. 


Mr.  Justice  Matchett  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error,  defendants  below,  have  sned  out 
this  writ  of  error  to  reverse  a  judgment  entered 
against  them  by  the  trial  court  in  an  action  of  tres- 
pass on  the  case. 


•See  nUnols  Notes  Dlfest,  ToU.  XI  to  XV,  and  ComvlatlTe  Qoartoiij,  «ub« 
topic  and  section  number. 
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With  other  points  they  urge  here  that  the  declara- 
tion failed  to  state  a  cause  of  action. 

In  the  declaration  defendant  in  error,  as  a  minor 
by  his  next  friend,  alleged  that  the  defendants  were  the 
owners  of  and  renting  certain  premises  with  a  build- 
ing thereon  to  tenants ;  that  defendants  rented  a  part 
of  said  building  to  the  parents  of  the  plaintiflF,  who, 
during  all  the  time,  lived  with  his  parents  in  said 
building  and  was  of  the  age  of  five  years ;  that  at  the 
time  the  premises  were  rented  the  door  belonging  to 
said  premises  with  the  lock,  latchet  or  fastening  of  said 
door  was  weak,  worn,  broken,  out  of  order  and  insuffi- 
cient and  that  a  certain  lock,  latch  or  fastening  pro- 
truded a  great  distance  beyond  the  edge  of  said  door, 
which  was  then  and  there  dangerous ;  that  at  the  time 
of  the  leasing  the  defendants  * '  agreed  to  and  with  the 
parents  of  the  plaintiff,  and  promised  then  that  they 
would  repair,  mend  and  put  said  door,  lock,  latch  and 
fastenings  in  good  repair  and  in  safe  condition*';  that 
it  became  and  was  the  duty  of  the  defendants  to  keep 
said  door  and  said  house  in  a  reasonably  safe  condi- 
tion and  to  have  used  reasonable  care  in  providing  and 
keeping  said  lock,  latch  or  fastening  upon  said  door 
m  a  reasonably  safe  condition  and  not  to  permit  it  to 
be  and  remain  out  of  condition,  and  the  bolt  or  a  part 
of  said  lock,  latch  or  fastening  to  project  a  great  dis- 
tance from  the  edge  of  said  door,  to  wit,  the  distance 
of  about  three  inches ;  that  the  defendants  did  not  re- 
gard their  duty,  etc.,  and  that  by  means  and  in  conse- 
quence thereof,  while  the  plaintiff  was  passing  through 
the  door  or  standing  in  the  sweep  of  said  door,  the 
wind  blew  against  said  door  so  that  it  swung  with 
great  force  and  violence,  and  the  projecting  lock,  latch 
or  bolt  struck  with  great  force  and  violence  upon  and 
into  one  of  the  plaintiff's  eyes,  injuring  him,  etc. 

Plaintiffs  in  error  having  briefed  and  argued  this 
ease  upon  the  theory  that  the  suit  was  based  upon  the 
agreement  of  the  landlord  to  repair,  the  defendant  in 
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error  replied  as  follows:  **The  plaintiffs*  suit  is  not 
based  upon  an  agreement  to  repair  and  it  is  not  his 
theory  that  he  has  a  right  to  recover  upon  the  breach 
of  ^uch  a  promise.  The  theory  upon  which  the  plain- 
tiff bases  his  right  to  recovery  is  that  the  premises 
were  let  with  the  nuisance  upon  it ;  that  it  was  let  in  a 
dangerous  condition,  which  condition  the  defendants 
knew,  or  by  the  exercise  of  reasonable  care  ought  to 
have  known,  and  that  the  defendants  voluntarily  set 
in  motion  an  agency,  which,  in  the  ordinary  and  nat- 
ural course  of  events,  would  expose  persons  entering 
through  said  storm  door  to  personal  injury,  and  this 
the  defendants  could  have  anticipated ;  and,  therefore, 
they  are  chargeable  with  the  consequences.*' 

To  support  this  view  of  the  law  the  defendant  in 
error  cites  several  authorities  of  which  it  is  only  nec- 
essary to  say  that  they  are  readily  distinguishable 
from  the  case  at  bar  in  that  the  premises  in  those 
cases  were  knowingly  rented  by  the  landlord  with  a 
concealed  defect  or  nuisance,  or  he  retained  some  con- 
trol of  them,  or  the  action  was  brought  by  a  third  party 
and  not  by  the  tenant  or  a  member  of  his  family. 

Among  the  cases  cited  is  Borggard  v.  Gale,  205  HI. 
512,  where  the  wife  of  the  tenant  sued  the  landlord 
for  injuries  sustained  by  stepping  into  a  hole  in  the 
floor  of  premises  rented  by  her  husband  for  use  as  a 
store,  and  the  trial  resulted  in  a  judgment  for  the  de- 
fendant. She  sued  out  a  writ  of  error  and  sought 
to  reverse  the  judgment  on  account  of  instructions 
given.  The  trial  court  instructed  the  jury  that  the 
defendant  was  not  liable  to  the  plaintiff  for  any  injuries  * 
which  she  sustained  after  her  husband  took  possession 
of  the  premises  under  the  terms  of  the  lease,  even 
though  the  premises  were  let  with  a  nuistoce  upon 
them  by  means  of  which  the  injury  was  received,  un- 
less, through  the  fraud  or  concealment  of  the  defend- 
ant, the  husband  was  induced  to  take  possession  of  the 
premises  without  knowledge  of  the  existence  of  such 
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nuisance.  The  Supreme  Court  held  this  instruction 
proper  and  affirmed  the  judgment.  The  case  is  an 
authority  against,  rather  than  for,  the  defendant  in 
error. 

Another  case  relied  on  by  the  defendant  in  error  is 
that  of  Sontag  v.  O'Hare,  73  111.  App.  432,  which  is 
distinguished  as  to  the  facts  in  the  later  case  of  Crom- 
weU  V.  Allen,  151  111.  App.  404,  where  the  tenant  un- 
dertook to  uphold  a  judgment  against  the  landlord  in 
tort,  claiming  the  landlord  had  covenanted  to  make 
repairs  and  failed  to  do  so,  and  relying  on  the  Sontag 
case,  supra.  Mir.  Justice  Duncan  delivering  the  opin- 
ion says : 

**The  theory  upon  which  this  case  was  tried  in  the 
lower  court  is  evidently  based  upon  some  expressions 
found  in  two  cases  cited  by  appellant,  to  wit,  Sontag  tc 
O'Hare,  73  111.  App.  432,  and  Schwandt  v.  Metzger 
Linseed  Oil  Co.,  93  HI.  App.  365.  The  Sontag  case 
seems  to  have  been  contested  and  decided  on  a  ques- 
tion of  evidence.  In  that  case  there  probably  was  a 
clear  right  of  action  upon  the  principle  that  where  a 
portion  of  the  premises,  as  a  stairway,  hall  or  porch, 
is  retained  under  control  of  the  landlord  hy  contract 
or  by  implication  of  law,  and  other  specified  portions 
of  the  premises  are  rented  to  different  tenants,  and 
the  landlord  neglects  to  repair  the  portions  so  retained 
by  him,  and  injury  thereby  results  to  a  tenant  or  any 
of  his  family,  while  exercising  ordinary  care,  etc.,  the 
landlord  is  liable.  This  is  surely  one  of  the  stated 
grounds  of  i  ecovery  in  the  Schtvandt  case.  We  are 
left  in  doubt  as  to  this  point  in  the  Sontag  case.  We 
do  not  question  a  right  of  action  in  either  case  on  that 
principle.  The  grounds  of  the  liability,  if  at  all,  do 
not  rest  simply  in  breach  of  contract.  The  authorities 
cited  apparently  in  support  of  this  doctrine  in  the 
Sontag  case,  it  must  be  noted,  do  not  at  all  support  the 
doctrine.  For  that  reason  we  are  led  to  believe  that 
the  real  ground  of  recovery  in  that  case  was  not  breach 
of  contract  simply. ' ' 
The  court  further  says : 

"On  principle,  we  would  say,  that  there  can  be  no 
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such  liability  unless  the  covenant  to  repair  amounts 
to  a  covenant  to  keep  the  premises  reasonably  safe;  or 
unless  the  contract  was  made  under  such  circumstances 
as  plainly  indicated  that  such  damages  were  contem- 
plated by  the  parties  at  the  time  of  making  the  con- 
tract ;  or  unless  there  is  some  duty  resting  on  the  land- 
lord to  make  the  repairs  not  arising  from  the  contract. 
The  weight  of  the  authorities  is  decidedly  against  such 
a  recovery,  except  under  such  special  circumstances 
above  named. ' ' 

The  facts  pleaded  in  the  declaration  present  none 
of  these  circumstances  and  none  in  our  opinion  that 
will  sustain  an  action  in  tort.  While  contrary  deci- 
sions may  be  found,  yet  we  think  the  weight  of  author^ 
ity  is  as  stated  in  Mr.  Justice  Duncan's  opinion.  An 
analysis  of  the  authorities  on  the  subject  may  be  found 
in  a  note  to  Dustin  v.  Curtis  [74  N.  H.  266],  11  L.  R. 
A.  (N.  S.)  504.  We  are  not  aware  that  the  precise 
point  has  been  decided  by  our  Supreme  Court. 

As  the  declaration  did  not  state  a  cause  of  action  in 
tort,  the  judgment  should  be  reversed. 

Reversed. 


\ 
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Sftlph  Longenecker,  Appellee,  t.  W.  Scott  Matthews, 

Appellant. 

Oen.  No.  22,912.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  Octoher  term,  1916.  Affirmed.  Opinion  filed  July  30, 
1917. 

Statement  of  the  Case. 

Actign  by  Ealph  Longenecker,  plaintiff,  against  W. 
Scott  Matthews,  defendant,  to  recover  for  services  as 
a  broker  in  effecting  the  exchange  of  land  of  defend- 
ant for  that  of  a  third  person.  Judgment  by  default 
for  $1,000  was  entered  in  plaintiff's  favor.  Upon  the 
overruling  of  his  motion  to  vacate  the  judgment,  de- 
fendant appeals. 

Chables  E.  M.  Newton,  for  appellant;  Claude  E. 
Chubch,  of  counseL 

Thomas  W.  Pbindevillb,  for  appellee;  Thomas  J. 
O'Habe,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Afpkal  and  KBRoa,  8  1751^ — when  judgment  afflrmed.  Where  the 
only  errors  assigned  on  appeal  are  matters  preserved  by  a  stricken 
biU  of  exceptions,  the  judgment  of  the  trial  court  will  be  affirmed. 


^  *8m  nilnols  NotM  DIvMt,  ^tfU.  XI  to  XT,  and  CamulatlTe  Quarterly, 
M^  aad  — tloa  number. 
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The  People  v.  Curran,  207  111.  App.  264. 


The  People  of  the  State  of  Illinois^  Defendant  in  Error, 
y.  Frank  Curran  et  aL,  Plaintiffs  in  Error. 

Gen.  No.  22^634. 

1.  Cbiminal  law,  {  211* — when  conduct  of  court  not  im^froper. 
The  conduct  of  the  trial  Judge,  in  a  criminal  prosecution  for  con- 
spiracy, in  manifesting  sternness  towards  all  the  defendants  and 
using  reproving  language  towards  defendants'  counsel,  held  to  be 
proper. 

•2.  Cbiminal  law,  {  213* — when  proper  for  court  to  call  witnesses 
as  own.  A  court,  in  a  criminal  case  in  which  witnesses  arb  hostile 
to  the  State,  may  call  such  witnesses  as  its  own,  and  allow  the 
State's  counsel  to  cross-examine  them. 

3.  Criminal  law,  §  218a* — when  leading  questions  permissible 
on  cross-exanUnation,  Where  witnesses  called  by  the  court  as  its 
own  and  cross-examined  by  the  State  are  hostile  to  the  State,  lead- 
ing questions  are  permissible,  in  the  discretion  of  the  court. 

4.  Criminal  law,  |  211* — when  conduct  of  court  touxirds  and  in 
presence  of  jury  not  error.  The  conduct  of  the  court,  in  a  crim- 
inal prosecution  for  conspiracy,  in  addressing  the  Jury  in  approval 
of  their  verdict  after  they  have  returned  such  verdict  is  not  error 
where  there  is  no  evidence  of  his  partiality. 

5.  Records,  §  7* — binding  effect  of  record.  Parties  to  a  criminal 
ca8(d  are  bound  by  the  record. 

6.  CoNSPiBACT,  S  20* — wTuit  constitutes  common  law.  A  com- 
mon-law conspiracy  is  a  combination  of  two  or  more  persons  to 
do  a  criminal  or  unlawful  act,  or  to  do  a  lawful  act  by  criminal  or 
unlawful  means. 

7.  Conspiracy — when  indictment  charges  common  law.  Counts 
in  an  indictment  for  conspiracy  concluding  "contrary  to  law,"  held 
sufficient  to  charge  a  common-law  conspiracy. 

8.  CoNSPiRACT,  {  41* — when  indictm^ent  sufficient.  An  indict- 
ment charging  in  terms  a  conspiracy  to  commit  a  crime  by  obtain- 
ing money  by  threats  is  sufficient,  and  it  is  immaterial  whether 
it  charges  a  common-law  or  statutory  offense. 

9.  Conspiracy,  |  8* — unlau^ulness  of  hoyootts.  Boycotts  are 
unlawful. 

10.  Conspiracy,  §  ZS*—when  one  good  count  in  indictm^ent  suf- 
ficient. One  good  count  in  an  indictment  for  conspiracy  is  suffi- 
cient to  support  a  verdict. 


•See  nilnoto  Notes  Divest,  Vols.  XI  to  XV,  and  OomoIatlTO  Quarterly, 
to|^  and  section  number. 


r 

Chicago — ^Fibst  Distbict — ^Octobbb,  1917.      265 

The  People  y.  Curran,  ,207  111.  App.  264. 

11.  Criminal  law,  |  409* — wh^n  overruling  of  motion  not  pre- 
terved  for  review.  Tlie  objection  that  the  court  erred  In  overrul- 
ing defendant's  motion  for  a  bill  of  particulars,  held  not  preserved 
for  review.   ' 

12.     INDICTMEITT    AND    INFOBMATION,    §    45* — When    fM>ti0n    fOr    hill 

of  particulars  properly  denied,  A  motion  for  a  bill  of  particulars 
in  a  criminal  case  is  properly  denied  where  all  the  substantial  and 
material  facts  proved  are  shadowed  forth  with  sufficient  particu- 
larity in  the  various  counts  of  the  indictment. 

13.  Indictment  and  infabmation,  §  45* — when  Mil  of  particu^ 
lars  allowed.  The  allowance  of  a  bill  of  particulars  in  a  criminal 
case  is  a  matter  within  the  sound  discretion  of  the  trial  court,  and 
will  not  be  cause  for  reversal  unless  it  clearly  appears  that  defend- 
ants are  damaged  thereby. 

14.  Indictment  and  information,  {  45* — when  hill  of  particu- 
lart  not  allowed.  In  a  criminal  prosecution  for  conspiraofr,  it  is 
not  error  to  refuse  a  bill  of  particulars  where  defendants  are  in 
nowise  circumscribed  in  their  defense  by  such  refusal  and  the 
charges  in  the  indictment  are  familiar  to  them  all. 

16.  Conspiracy,  §  50* — when  evidence  sufficient  to  support  ver- 
dict of  guilty.  In  a  criminal  prosecution  in  which  defendants  were 
charged  with  maintaining  a  boycott  and  obtaining  money  by  nteans 
of  a  boycott,  evidence  held  sufficient  to  support  a  verdict  of  guilty. 

16.  Criminal  law,  {  525* — when  errors  in  rulings  on  evidence 
not  ground  for  reversal.  A  judgment  in  a  criminal  case  will  not 
be  disturbed  because  of  errors  in  rulings  on  evidence  where  there 
is  sufficient  competent  evidence  to  establish  the  defendants'  guilt. 

17.  Jury,  {  50* — when  juror  may  he  excused.  It  is  within  the 
discretion  of  the  trial  court  to  excuse  a  Juror  from  service  after 
he  has  been  sworn  to  try  the  case. 

18.  Jury,  §  72* — when  disallotoance  of  peremptory  challenge 
proper.  A  peremptory  challenge  of  a  juror  after  he  has  been  sworn 
is  properly  denied,  and  he  can  only  be  challenged  for  cause. 

19.  Jury,  S  50* — when  duty  of  court  to  discharge  juror.  It  is 
the  duty  of  the  trial  court  to  discharge  a  juror  who  has  been 
sworn,  if  it  appears  that  owing  to  illness  he  will  be  unable  to  sit 
through  the  triaL 

20.  Criminal  law,  f  220* — when  examination  of  witnesses  with- 
in discretion  of  court.  It  is  within  the  discretion  of  the  trial  court 
in  a  criminal  case  to  allow  the  production  and  examination  by 
the  State  of  witnesses  whose  names  are  not  upon  the  indictment, 
and  such  discretion  cannot  be  reviewed  where  defendants  are  not 
taken  by  surprise. 

21.  Criminal  law,  §  220* — when  defendants  may  not  complain 

•See  mtnoto  Mote«  IMgrflt,  Vols.  XI  to  XV,  and  ComnlAtive  Quartorlj,  aame 
topAe  Mid  leetloD  number. 
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of  examination  of  uHtnessea  whose  names  afe  not  indorsed  on  in- 
dictment. Where  the  court  In  a  criminal  case  affords  defendants' 
counsel  every  opportunity  to  examine  witnesses  whose  names  are 
not  on  the  indictment,  confer  with  them  and  tender  them  for  snch 
purpose,  and  counsel  do  not  avail  themselves  of  such  privilege, 
they  cannot  be  heard  to  complain  of  the  examination  of  such  wit- 
nesses by  the  State. 

22.  Criminal  law,  |  494* — when  defendants  cannot  complain  of 
objectionable  remarks  by  counsel  for  State.  Defendants  in  a  crim- 
inal case  cannot  complain  of  objectionAble  remarks  by  counsel  for 
the  State  in  their  closing  argument  where  such  remarks  were  in- 
cited by  arguments  of  counsel  for  defendants  and  were  used  in 
answering  such  arguments. 

23.  Criminal  law,  |  284* — when  remarks  of  counsel  for  State 
are  improper.  In  a  criminal  prosecution  for  conspiracy,  where,  at 
the  conclusion  of  the  evidence,  the  State  dismissed  as  to  two  de- 
fendants and  one  of  the  defendants'  counsel  criticised  the  State's 
attorney  for  not  dismissing  them  sooner,  held  that  remarks  in  the 
closing  argument  of  counsel  for  the  State,  that  the  reason  why 
he  had  not  dismissed  the  case  earlier  as  to  such  defendants  was 
that  he  had  waited  until  the  case  was  closed  in  the  expectation 
that  the  dismissed  defendants  would  take  the  stand  and  he  would 
have  the  opportunity  of  cross-examining  them,  were  proper,  but 
the  further  statement,  that  an  honest  man  against  whom  a  charge 
is  made  invites  investigation  and  puts  himself  there  (indicating 
witness  stand)  and  submits  to  any  kind  of  a  question,  and  asking 
why  such  defendants  did  not  do  it,  was  improper. 

24.  Criminal  law,  (  525* — when  improper  remarks  of  counsel 
for  State  not  ground  for  reversal.  Improper  remarks  of  counsel 
for  the  State  are  not  ground  for  reversal  where  the  evidence  as  to 
the  guilt  of  the  defendants  is  clear. 

25.  Criminal  law,  §  590* — when  improper  remarks  of  counsel 
for  State  not  ground  for  reversal.  Improper  remarks  of  counsel 
for  the  State  in  a  criminal  prosecution  in  stating  that  an  honest 
man  invites  investigation  of  his  conduct,  and  asking  why  certain 
defendants  had  not  gone  on  the  witness  stand,  held  not  ground  for 
reversal,  where  the  court  instructed  the  jury  not  to  consider  such 
remarks,  and,  in  the  selection  of  the  jury,  each  juror  was  fre- 
quently told  by  defendants'  counsel  that  the  law  did  not  require  any 
defendant  to  take  the  stand. 

26.  Criminal  law,  {  234* — when  comments  of  counsel  for  State 
not  improper.  Comments  of  counsel  for  the  State,  in  a  criminal 
prosecution  for  conspiracy,  in  answering  an  argument  of  one  of 
the  counsel  for  defendants  who  stated  that  he  was  willing  to  go 

•Sm  nilDolfl  Notes  Digest,  Tola.  XI  to  XT,  mad  CamnUiliTV  <|aMt«rlj, 
tople  and  soetSon  Bunbor. 
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to  the  penitentiary  and  serve  a  year  of  his  client's  time,  held  not 
improper. 

27.  CoNSPiRACT,  f  35* — when  charge  sufficient.  The  charge  in 
a  criminal  prosecution  for  conspiracy  involving  a  hoycott  and  oh- 
taining  money  hy  means  of  a  boycott,  held  sufficient 

28.  Criminal  law,  S  &70* — when  refusal  of  instructions  not  re- 
versible error.  The  refusal  of  requested  instructions  for  defend- 
ants in  a  criminal  case  is  not  ground  for  reversal  where,  if  given, 
the  Jury  would  not  have  been  justified  in  returning  a  different 
verdict 

SSrror  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Kickham 
ScANLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  October  2,  1917.  Rehearing 
denied  October  15,  1917. 

Statement  by  the  Court.  Fifty-four  persons  were 
indicted  by  the  grand  jury  of  Cook  county  for  criminal 
conspiracy.  While  examining  veniremen  the  State 
noUied  as  to  five  of  the  defendants,  at  the  close  of  the 
People's  proofs  likewise  nollied  the  case  as  to  defend- 
ant Raymond  Cleary,  and  at  the  close  of  all  the  proofs 
also  noUied  the  case  as  to  the  defendants  Geimer  and 
Lindloff.  The  cause  went  to  the  jury  as  to  the  re- 
maining defendants,  all  of  whom  were  found  guilty 
with  the  exception  of  William  F.  Clauss,  Tom  Kelly 
and  John  White,  who  were  acquitted.  The  defendants 
Jack  Cleary  and  J.  H.  Murphy  were  fined,  the  former 
$2,000  and  the  latter  $500,  which  fines  they  paid  and 
were  discharged.  The  jury  fixed  the  punishment  of 
Charles  Crowley  and  Fred  Mader  at  three  years 
each  in  the  penitentiary,  of  Bay  C.  Stewart,  Hugo 
Hahn  and  Walter  E.  Staley  at  two  years  each  in  the 
penitentiary,  and  of  Frank  Curran  at  one  year  in 
the  penitentiary.  William  E.  Nestor,  Harry  H.  Grass 
and  Isadore  Gordon  were  fined  $2,000  each,  Charles  W. 
Hanson  $1,500,  Nicholas  Pekelsma  $750,  and  George 
Tuckbreiter  $500.  From  a  judgment  on  the  verdict, 
the  twelve  last-named  defendants  prosecute  this  writ 
of  error. 

•8m  nilD4»ls  NotM  Divert,  Voli.  XI  to  XY,  and  CvmalatlTe  Cliuwtorly,  Mun« 
ttplc  and  MCtton  aiimber. 


268  Appellate  •CoTJBTs  of  Illinois. 

The  People  t.  Gurran,  207  IlL  App.  264. 

The  cause  went  to  trial  on  a  fourteen  count  indict- 
ment, the  third  count  of  which  concludes  "contrary 
to  the  statute,"  while  all  of  the  other  counts  conclude 
'* contrary  to  law." 

The  first  six  counts  charge  a  conspiracy  directed 
against  one  Hoffman,    Counts  8, 9, 10, 11  and  12  charge 
a  conspiracy  against  a  class  of  individuals  and  have 
reference  to  the  full  scope  of  the  conspiracy.    Counts 
13, 14  and  15  charge  in  a  restricted  form  a  conspiracy 
against  a  number  of  persons,  naming  them.     Count 
3  also  charges  a  conspiracy  to  obtain  money  from 
Hoffman  by  false  pretenses,  such  false  pretenses  con- 
sisting of  a  representation  made  to  Hoffman  that  the 
demand  for  money  made  upon  him  was  in  the  nature 
of  a  fine  and  a  penalty  to  be  paid  to  the  union  for  vio- 
lation of  union  regulations.    Counts  2  and  5  charge 
a  boycott,  and  count  6  charges  a  conspiracy  to  mali- 
ciously injure  and  destroy  Hoffman's  property  by 
breaking  plate  glass  in  his  building.    Count  8  charges  a 
conspiracy  to  boycott  a  class  of  individuals  owning 
buildings  with  plate  glass  in  them,  upon  failure  of  such 
owners  to  pay  money.    The  9th  count  charges  a  con- 
spiracy to  extort  money  by  threats  to  injure  and  de- 
stroy the  property  of  a  class  of  individuals.    The  10th 
count  charges  a  conspiracy  to  injure  business  of  a 
class,  and  count  11  charges  a  conspiracy  to  boycott 
a  class.    The  12th  count  charges  a  conspiracy  to  mali- 
ciously destroy  property.    Count  13  charges  a  conspir- 
acy to  boycott  upon  failure  to  pay  money.    The  14th 
count  charges  a  conspiracy  to  extort  money  by  threats 
from  divers  persons  named.    The  last  count  charges 
conspiracy  to  boycott  a  number  of  individuals  named, 
with  reference  to  the  employment  of  labor,  purchase 
of  building  supplies,  etc. 

All  of  the  defendants  in  this  review  were  oflScers  of 
certain  unions.  George  Tuckbreiter  was  business 
agent  for  the  Painters '  Union  and  had  previously  been 
president  of  his  local  union.    Frank  Curran,  Isidore 
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Gordon,  Harry  H.  Grass,  Charles  W.  Hanson,  William 
E.  Nestor  and  Nicholas  Pekelsma  were  business  agents 
of  the  Painters'  District  Council  of  Chicago,  each  of 
these  defendants  representing  one  of  the  districts  into 
which  the  city  had  been  divided.  Bay  C.  Stewart  was 
business  agent  of  the  Wood  Finishers*  Union  and  a 
member  of  the  Painters'  District  Council.  Walter  E. 
Staley  and  Hugo  Hahn  were  business  agents  of  the 
Glaziers'  Union.  Charles  Crowley  and  Fred  Mader 
were  representatives  of  the  Electrical  Fixture  Hang- 
ers '  Union. 

From  the  evidence  it  is  proven  that  the  defendants 
now  before  the  court  entered  into  a  conspiracy,  which 
extended  over  several  years,  to  extort  money  from 
numerous  citizens  of  Chicago;  that  the  system  of  ex- 
tortion was  widespi^ead  and  that  while  in  the  neighbor- 
hood of  sixty  instances  of  extortion  by  the  conspira- 
tors were  proven,  other  extortions  were  practiced.  It 
appears  that  the  conspiring  defendants  were  able  to 
control  the  market  as  tp  plate  glass;  that  they  pro- 
ceeded by  searching  out  persons  in  Chicago  who  owned 
buildings  in  which  were  plate  glass  windows,  and,  pre- 
tending that  union  labor  had  a  grievance  against  such 
owners,  would,  upon  one  pretext  or  another,  put  such 
persons  on  a  black  list,  and  under  an  arrangement 
with  the  glass  dealers  of  Chicago  would  boycott  them 
and  prevent  them  from  purchasing  glass  from  such 
dealers.  This  black  list,  made  up  by  the  defendants 
and  others,  was  issued  twice  a  week  and  circulated 
among  the  glass  dealers.  The  modus  operandi  of  at- 
tack was  for  one  or  more n  of  the  defendants  to  make 
a  demand  upon  the  owner  of  the  building  of  which 
plate  glass  was  a  part,  for  money  as  a  union  fine  for 
his  having  had  work  done  by  nonunion  labor  or  for 
using  material  that  was  not  made  by  union  men.  Such 
owner  failing  to  comply  with  such  demand,  the  plate 
glass  in  his  building  would  be  smashed  at  night.  There- 
after, when  such  owner  submitted  to  the  extortion  and 
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paid  the  money  demanded  or  agreed  upon,  the  boy- 
cott would  be  raised  and  the  plate  glass  furnished  by 
the  dealers  and  put  in  without  further  molestation  or 
disturbance.  Where  there  was  any  foundation  for  the 
charge  that  work  or  material  had  been  furnished  by 
nonunion  labor,  and  the  owners  offered  to  take  out 
the  offending  work  and  replace  it  with  union  construc- 
tion, such  offers  would  be  rejected  as  unsatisfactory 
and  as  not  equivalent  to  the  money  demanded.  After 
the  money  extorted  was  paid,  all  questions  of  union 
ethics  were  abandoned  and  the  victim  was  allowed  to 
proceed  in  the  setting  in  of  plate  glass  without  any 
other  condition  being  imposed.  That  glass  dealers 
innocently  participated  in  this  boycott  may  be  doubted. 
They  recognized  the  situation,  refusing  to  furnish  glass 
to  pny  one  upon  the  black  list  until  such  party's  name 
was,  by  the  direction  of  the  conspirators,  removed  from 
the  black  list.  All  of  the  defendants  were  acquainted 
with  each  other  and  came  into  constant  association 
day  by  day  both  at  the  headquarters,  where  the  busi- 
ness agents  of  the  several  unions  met,  and  at  the  saloon 
of  one  Johnson,  where  most  of  the  victims  met  the 
conspirators  and  paid  the  money  extorted.  The  evi- 
dence shows  that  each  defendant  took  an  active  part 
in  demands  for  money  from  the  victims  of  their  extor- 
tions  and  in  the  actual  receiving  of  such  money.  It 
further  appears  that  the  money  extorted  was  appro- 
priated by  the  defendant  conspirators  to  their  own 
personal  use  and  that  none  of  it  was  paid  out  for  any 
union  or  used  for  any  lawful  purpose. 

While  there  is  no  proof  that  any  of  the  conspirator 
defendants  personally  broke  any  of  the  windows  in 
buildings  of  their  victims,  yet  such  breaking  is  proven 
to  have  followed  soon  after  a  demand  for  money  and 
a  refusal  to  pay ;  also  that  upon  payment  of  the  money 
demanded  the  boycott  was  removed  and  the  glass  im- 
mediately furnished.     The  record  contains  evidence 
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of  many  of  these  instances  of  extortion,  a  number  of 
which  we  will  recite  as  typical  of  all. 

One  Hoffman,  who  owned  the  building  3101  Lincoln 
avenue,  Chicago,  put  into  it  a  new  front  and  some 
electrical  wiring.  He  hired  electricians  of  Local  376, 
thinking  he  was  employing  union  labor.  Mader,  Crow- 
ley and  Jack  Cleary  forced  Hoffman  to  pay  $400. 
Mader,  after  cursing  the  electrician  who  instafled  the 
electrical  work  in  the  Hoffman  building,  told  him  that 
if  Hoffman  would  *  *  come  across ' '  with  $300  everything 
would  be  square,  otherwise  it  would  cost  Hoffman  $500, 
and  Hoffman  would  wake  up  some  morning  and  there 
wouldn't  be  any  windows  in  the  store  frame.  A  few 
mornings  thereafter  Hoffman  did  find  three  plate  glass 
windows  smashed.  Hoffman  endeavored,  without  suc- 
cess, to  get  glass  from  the  dealers  to  replace  that  which 
was  smashed.  He  then  went  to  see  Mader  at  Johnson 's 
saloon,  where  Mader  demanded  $500  and  told  Hoff- 
man that  unless  that  sum  was  paid  the  glass  would  not 
be  put  in.  Hoffman  tried  to  get  the  amount  reduced ; 
Cleary  took  Mader  aside  and  talked  with  him  and 
then  returned  to  Hoffman  and  told  him  that  he  would 
knock  off  his  $100  and  that  was  the  best  that  «ould 
be  done.  Thereupon  Hoffman  paid  the  $400  and  the 
plate  glass  was  put  in  and  remained  without  distur- 
bance. 

Joseph  Plucinski,  in  the  clothing  business  at  1136 
Milwaukee  avenue,  hung  some  electrical  fixtures  at 
a  cost  of  $14.90.  After  the  work  was  done  he  was 
called  on  the  'phone  by  some  one  who  inquired  as  to 
who  did  the  work.  A  couple  of  days  thereafter  two 
plate  glass  windows  were  broken.  Being  unable  to 
get  the  windows  set,  he  was  directed  to  Johnson's 
saloon,  where  he  went  and  inquired  for  Mader,  who 
told  him  it  would  cost  him  $100,  that  he  would  have 
to  buy  new  lamps  and  sign  a  new  contract  for  hang- 
ing them,  which  he  refuse  1  to  do.    A  few  days  later  he 
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returned  and  saw  defendant  Crowley.  Crowley  told 
him  it  would  cost  him  $470.  He  finally  settled  with 
Crowley  for  $300.  The  next  morning  after  the  money 
was  paid  the  glass  was  put  in  and  no  changes  were 
made  in  the  fixtures. 

Jacob  Hartman  operated  a  bakery  at  2729  West 
Division  street  and  had  some  electrical,  work  installed 
in  his*^  place  of  business.  Several  persons  called  and 
left  Mader^s  card,  and  Mader  said,  **You  will  have 
to  come  over  to  our  office  and  settle  up  with  ns.'* 
Three  days  thereafter  two  plate  glass  windows  were 
broken  and  Hartman  tried,  without  success,  to  have 
the  insurance  company  reset  the  glass ;  he  was  directed 
to  Johnson  *s  saloon,  where  he  went  and  met  defend- 
ants Staley  and  Mader,  the  latter  telling  him  it  would 
cost  him  $250  to  get  the  glass  put  in.  Hartman  re- 
monstrated, saying  he  didn't  have  the  money.  Mader 
replied,  **I  don't  care  if  you  hold  up  somebody  and 
bring  us  the  money. ' '  Hartman  paid  $125  at  Johnson's 
saloon  in  settlement,  and  twenty  minutes  after  he  re- 
turned home  the  plate  glass  was  being  put  in.  No 
change  was  made  in  the  electrical  work,  his  name  was 
taken  off  the  black  list,  and  the  glass  as  reset  was  not 
again  broken. 

One  Dolazinski  owned  a  bakery  on  North  Ashland 
avenue.  Defendant  Crowley  accosted  him  and  wanted 
to  know  who  had  hung  his  electrical  fixtures.  The  same 
night  his  windows  were  broken.  He  went  to  Johnson 's 
saloon  and  saw  the  defendant  Tuckbreiter  and  talked 
with  him  and  Crowley,  who  demanded  $300,  which  he 
refused  to  pay.  While  he  was  going  away  the  defend- 
ant Grass  told  him  he  had  better  pay  $300  or  he  would 
never  be  able  to  get  his  windows  put  in.  This  trouble 
was  adjusted  by  the  payment  of  $150  by  DolazinskL, 
whose  jiame  was  removed  from  the  black  list  and  his 
windows  reset  at  once  without  further  trouble. 

Kusnak  Brothers,  furniture  dealers  at  2652  North 
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avenue,  were  on  August  14,  1915,  put  upon  the  black 
list.  Four  days  thereafter  two  pf  their  plate  glass  win- 
dows were  broken.  They  attempted  to  have  the  glass 
dealers  reset  them,  but  were  refused  on  the  ground 
that  they  were  on  the  unfair  list.  On  payment  of  $750, 
which  was  paid  in  Johnson's  saloon,  the  Rusnaks  were 
taken  off  the  black  list  and  plate  glass  immediately 
furnished  and  reset.  The  pretense  for  extorting  this 
money  was  the  claim  that  *  *  scab ' '  work  had  been  done 
on  the  Rusnak  building;  however,  the  work  was  not 
disturbed,  but  allowed  to  remain  after  the  $750  was 
paid  without  further  question. 

One  Marcinkiwicz  owned  a  lot  at  4609  South  Ash- 
land avenue,  on  which  was  an  old  building  which 
he  had  remodeled  and  put  in  some  electrical  work. 
Shortly  after  doing  so  he  endeavored  to  put  in  some 
plate  glass.  Defendant  Staley  demanded  $250  and  told 
Marcinkiwicz  that  '*  unless  he  paid  it  he  would  not 
be  able  to  get  any  glass  in  ten  years."  To  this  de- 
mand he  did  not  yield,  but  boarded  up  the  building 
and  never  thereafter  used  it.  The  following  year  he 
moved  the  building  off  the  lot  and  started  to  erect  a 
new  one.  That  he  employed  union  labor  in  the  erection 
of  the  new  building  was  not  disputed.  Marcinkiwicz 
endeavored  to  purchase  plate  glass  for  his  windows, 
but  was  refused  by  the  dealers.  Staley  extorted  from 
him  $100  as  a  condition  of  permitting  plate  glass  to 
be  set.  The  demand  was  based  upon  conditions  pre- 
vailing at  the  old  building,  which  old  building  Marcin- 
kiwicz never  used.  The  day  following  the  payment  of 
the  $100  the  plate  glass  was  put  in  and  the  trouble 
ceased. 

Joseph  Pakauloz  remodeled  the  building  at  11853 
Michigan  avenue,  in  which  he  conducted  a  grocery  and 
meat  market,  and,  in  so  doing,  some  electrical  work 
was  installed  by  the  Commonwealth  Edison  Company. 
Kelly,  who  was  acquitted,  said  the  company  were 
** scabs"  and  with  an  oath  told  Pakauloz  to  tear  down 
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the  building  or  they  would  tear  it  down  for  him ;  that 
he  should  make  it  right  with  the  union.  Being  unable 
to  get  union  labor  to  put  in  the  glass,  he  set  the  plate 
glass  himself,  and  two  weeks  thereafter,  in  the  night, 
it  was  broken  and  he  was  unable  to  get  it  reset.  He 
was  told  to  go  to  Johnson's  saloon,  which  he  did,  and 
there  met  Kelly  and  the  defendant  Staley.  After  some 
profanity  Pakauloz  was  told  to  pay  $300.  On  a  second 
visit  to  the  saloon  he  saw  Staley  and  paid  him  $50. 
Immediately  thereafter  the  trouble  ceased  and  he  was 
able  to  procure  plate  glass  for  his  windows. 

On  a  similar  pretense  Cleary  extorted  from  Adolph 
Feldman,  who  remodeled  his  premises  at  1253-55  South 
Halsted  street,  $150,  which  money  was  paid  to  defend- 
ant Hahn,  and  the  morning  following  the  payment  the 
plate  glass  was  put  in  without  any  change  being  made 
or  exacted  in  the  work  done  by  nonunion  labor. 

One  Freeman  paid  defendant  Stewart  $300  in  a  simi- 
lar way,  Stewart  threatening  a  strike  unless  the  money 
was  paid. 

Nathan  Rosenthal,  doing  business  at  31  South  State 
street,  was  put  on  the  black  list  and  his  windows  were 
smashed,  the  reason  given  being  that  he  had  the  out- 
side of  his  building  painted  by  nonunion  labor.  Be- 
fore the  breaking  of  the  windows  defendant  Curran's 
card  was  left  at  Rosenthal 's  place.  He  settled  by  pay- 
ing Curran  $100.  The  next  day  his  name  was  taken 
off  the  black  list.  Curran,  admitting  the  transaction, 
claimed  that  Rosenthal  was  **a  white  Jew**  and  gave 
him  the  money  as  a  present. 

Curran  extorted  another  $100  from  one  Frank  Hunt, 
who  runs  the  Jackson  Hotel,  the  windows  of  which 
were  smashed,  and  about  three  hours  after  the  pay- 
ment of  the  $100  plate  glass  was  furnished  and  reset. 
This  money  was  exacted  on  the  pretense  that  Hunt  had 
had  his  place  decorated  by  nonunion  labor;  but  after 
the  payment  of  the  money  such  work  remained  undis- 
turbed. 
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One  Handelsman  leased  premises  at  3201-3217 
Twelfth  street,  which  contained  twelve  stores.  He  had 
some  painting  done  on  the  building  by  union  labor, 
but  he  was  put  on  the  black  list.  The  painters  stopped 
work  and  Handelsman  saw  defendant  Nestor  and  asked 
him  the  reason  for  the  stopping  of  the  work,  as  he  had 
all  union  men  employed  and  paid  the  union  price, 
whereupon  Nestor  responded,  **  There  is  no  use  argu- 
ing about  it.  We've  got  you  down  for  $150,  but  you 
are  a  pretty  nice  fellow  and  we  will  let  you  off  for 
$50."  Handelsman  tendered  a  check  and  Nestor  re- 
jected it,  saying,  '  *  Not  that  kind  of  stuff. ' '  Handels- 
man paid  the  $50  in  money  and  the  job  of  painting 
continued.  The  reason  for  this  exaction  was  stated 
by  Nestor  to  be  that  Handelsman  worked  for  the  Kim- 
ball Piano  Company,  which  had  employed  a  nonunion 
man  to  paint  one  of  the  Kimball  stores,  so  they  stopped 
work  on  Handelsman 's  property.  Handelsman 's  state- 
ment in  reply,  that  he  was  only  on  a  salary  with  the 
Kimball  Company  and  had  nothing  to  do  with  their 
work,  made  no  impression  upon  Nestor. 

Morris  Peskind,  a  laborer,  owned  a  two-flat  building 
at  1557  Turner  avenue,  which  he  remodeled,  and  was 
unable  to  get  plate  glass  for  his  windows  because  he 
was  on  the  black  list.  He  saw  the  defendant  Grass, 
who  demanded  $200.  The  grievance  against  Peskind 
was  that  he  had  painted  his  own  woodshed  in  the  rear 
of  the  lot  where  he  lived.  Nestor  compromisied  the 
matter  by  taking  $25  on  account  and  $35  in  instal- 
ments and  thereafter  there  was  no  trouble  about  the 
glass  nor  was  it  necessary  to  have  any  union  painter 
repaint  the  woodshed. 

One  Berry,  a  carpenter  contractor,  was  a  contractor 
for  a  building  at  825  Lombard  avenue.  Oak  Park.  He 
let  the  glass  work  and  painting  to  a  nonunion  man. 
The  union  lathers  thereupon  stopped  work  and  Nestor 
appeared  upon  the  scene.  He  told  Berry  that  his  place 
was  fined  $250.    Berry  compromised  by  paying  Nestor 
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$225,  and  the  nonunion  man  proceeded  to  complete  the 
job  without  further  interference. 

Jim  Palermo,  a  hodcarrier,  had  a  two-flat  building 
on  which  repairing  was  done.  He  was  visited  by  three 
persons,  who  came  to  ascertain  if  the  work  was  done 
by  union  labor;  the  plate  glass  in  his  building  was 
smashed;  he  failed  to  get  the  glass  reset  and  saw 
defendant  Gordon  at  Johnson  ^s  saloon.  Gordon  de- 
manded $200  and  Palermo  offered  $50,  which  was 
refused.  Thereupon  Palermo  put  in  a  frame  with 
small  glass  instead  of  plate  glass.  It  does  not  appear 
that  his  building  was  afterwards  molested. 

Defendant  Grass  extorted  from  Simon  Hodes  $200. 
The  pretext  for  the  demand  was  that  Hodes  had  em- 
ployed nonunion  painters.  Before  the  payment  of  the 
money  by  Hodes,  two  plate  glass  windows  in  his  build- 
ing were  broken,  which  were  restored  at  once.  Two 
or  three  days  thereafter  the  new  ones  also  were  broken, 
but  after  the  money  was  paid  the  windows  were  again 
restored  and  there  was  no  further  trouble. 

Isadore  Jacobson  had  windows  in  his  flat  building 
at  833  East  63rd  street  broken  three  times.  A  de- 
mand for  $200  was  made,  which  was  refused  and  $100 
offered.  After  the  third  breaking  Jacobson 's  name 
was  removed  from  the  black  list,  and  there  is  a  strong 
inference  from  the  testimony  that  the  demand  was  met. 
However,  the  fact  remains  that  a  demand  for  money 
was  made  and  that  the  windows  were  broken  three 
times  and  were  subsequently  reset. 

All  of  the  defendants  except  Mader  and  Crowley 
testified  in  their  own  behalf. 

A  body  styled  **  Electrical  Union  No.  376,**  which 
had  seceded  from  the  regular  union,  furnished  an  op- 
portunity for  defendant  conspirators  to  practice  their 
extortions.  It  was  work  done  by  members  of  this  union 
that  the  conspirators  claimed  to  be  irregular.  The 
unions  claiming  that  Union  376  was  not  legitimate 
were  Painters',  Glaziers'  and  Electrical  Unions  Nos.  134 
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and  381.  However,  the  Building  Trades  Council,  the 
parent  body  of  the  last-named  unions,  ordered  that  the 
individuals  making  the  black  lists  cease  doing  so ;  but 
that  order  was  not  obeyed,  as  appears  from  the  fore- 
going recital  of  extortions  made  by  the  conspirator 
defendants. 

Defendants  moved  to  quash  the  indictment  and  each 
count  thereof,  and  as  to  the  counts  before  the  court 
the  motion  was  denied. 

A  motion  for  a  bill  of  particulars  was,  with  the  ex- 
ception of  furnishing  the  address  of  Hoffman's  prem- 
ises, overruled. 

After  the  first  panel  of  four  jurors  was  sworn  to  try 
the  case  the  court  excused,  for  physical  disa^^ility. 
Juror  Brown.  Thereupon  defendants  peremptorily 
challenged  Juror  Shaw,  one  of  the  three  remaining 
sworn  jurors  of  the  panel,  which  challenge  was  over- 
ruled. 

The  trial  took  nearly  three  months,  eight  weeks  of 
which  were  spent  in  the  selection  of  the  jury. 

There  are  forty-two  assignments  of  error  upon  the 
record,  among  which  are  the  court's  action  in  over- 
ruling the  motion  to  quash  the  indictment;  in  denying 
the  motion  for  a  bill  of  particulars;  in  denying  the 
peremptory  challenge  of  Juror  Shaw;  in  calling  wit- 
nesses at  the  instance  of  the  People ;  in  permitting  the 
State  to  cross-examine  such  witnesses;  in  permitting 
the  People  to  examine  witnesses  whose  names  were 
not  in  the  indictment;  in  improperly  admitting  and 
excluding  evidence;  in  questioning  witnesses  unrea- 
sonably; in  permitting  the  State's  Attorney  to  com- 
ment in  his  closing  argument  regarding  the  failure  of 
certain  defendants  to  take  the  witness  stand  in  their 
own  behalf.;  challenging  the  conduct  of  the  court  and 
of  the  attorneys  for  the  People ;  averring  error  in  the 
pving,  refusing  and  modifying  of  instructions,  that 
the  verdict  is  not  warranted  by  the  evidence,  but  was 
the  result  of  passion  and  prejudice,  and  that  the  trial 
was  not  fair. 
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Joseph  B.  Burrbs,  Daniel  L.  Cruice,  William  A. 
CuNNEA,  Edward  R.  Litzinger,  Willard  M.  McEwen, 
John  E.  Owens  and  Benedict  J.  Short,  for  plaintiffs 
in  error. 

■ 

Maclay  Hoyne,  Marvin  E.  Barnhart  and  Nicholas 
Michels,  for  defendant  in  error ;  Edwin  J.  Barer  and 
Edward  E.  Wilson,  of  counsel. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

A  vigorous  and  severely  critical  attack  is  made  by 
the  counsel  for  defendants  upon  the  conduct  of  the 
learned  judge  who  presided  at  the  trial.  We  have  no 
hesitation  in  repelling  this  attack  by  saying  that  it  is 
wholly  unwarranted.  Seldom  in  the  history  of  trials 
in  this  jurisdiction  has  a  judge  been  confronted  with 
so  difficult  a  task  as  was  the  judge  in  this  case,  and  to 
the  credit  of  the  judiciary  be  it  said  that  he  discharged 
the  duties  imposed  upon  him  with  equanimity  and  fair- 
ness and  that  by  no  action  of  his  were  the  rights  or  in- 
terests of  the  defendants  or  any  one  of  them  prejudiced 
in  the  slightest  degree.  The  defendants  were  repre- 
sented by  an  array  of  counsel  who,  instead  of  being 
an  aid  to  the  court,  seemed  to  impose  every  obstacle 
that  their  ingenuity  could  suggest  in  the  hope  of  im- 
pelling the  court  to  commit  error.  At  the  very  incep- 
tion of  the  trial,  in  an  effort  to  secure  a  jury,  some  of 
the  methods  of  the  conspirator  defendants  in  terroriz- 
ing whoever  opposed  them  were  made  manifest.  Talis- 
men  were  intimidated  and  many  of-  them  were  excused 
from  duty  through  fear  of  physical  violence  to  them- 
selves and  their  property  at  the  hands  of  defendants 
and  those  aiding  and*  abetting  them.  Their  fear  was 
so  pronounced  that  they  felt  disqualified  to  sit  as  dis- 
passionate jurors  and  calmly  listen  to  and  weigh  the 
evidence.  The  tactics  of  counsel  were  such  that  eight 
weeks  were  consumed  in  securing  the  jury.    On  no 
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reasonable  theory  can  the  consuming  of  so  much  time 
be  justified  without  casting  grave  reflections  upon  the 
legal  system  which  makes  it  possible  or  the  actions  of 
the  presiding  judge  in  tolerating  it.  An  atmosphere 
of  terror  and  fear  was  created  by  defendants  and  their 
counsel,  with  the  apparent  intent  to  overawe  the  jury 
in  the  discharge  of  their  sworn  duty.  Happily  these 
machinations  proved  futile,  although  the  result  might 
have  been  otherwise  but  for  the  integrity  of  the  trial 
judge's  rulings  and  his  firmness  of  action. 

The  trial  judge,  it  is  charged  by  defendants'  counsel 
in  argument  manifested  sternness  to  all  the  defendants 
and  used  reproving  language  towards  defendants' 
counsel.  The  record  inclines  us  very  strongly  to,  the 
opinion  that  such  sternness  was  essential  and  that  the 
reproving  language  used  was  well  merited  and  neces- 
sary to  maintain  control  in  an  orderly  way  of- the 
course  of  counsel  in  the  trial. 

The  prejudice  of  the  judge,  it  is  further  charged, 
is  evidenced  by  his  calling  of  certain  witnesses  as  the 
court's  witnesses  and  allowing  the  State's  counsel  to 
cross-examine  them.  The  witnesses  so  called  were  un- 
doubtedly hostile  to  the  State  and  so  proved  by  their 
evidence.  The  law  in  this  State  recognizes  that  in 
these  circumstances  it  is  the  right  of  the  court,  in  the 
furtherance  of  justice,  to  call  such  persons  as  its  own 
witnesses.  What  the  court  said  in  People  v.  Rardin, 
255  111.  9,  is  equally  applicable  to  the  instant  case : 

**The  witnesses  were  friends  and  associates  of  the 
plaintiffs  in  error,  and  evidently  testified  with  a  view 
to  shield  their  friends  and  to  shield  themselves.  The 
court  was  very  careful  during  their  direct  and  cross- 
examination  to  safeguard  the  rights  of  plaintiffs  in 
error.  We  think  the  practice  adopted  in  taking  the 
evidence  of  these  witnesses  was  fully  justified  by  the 
holdings  of  this  court  in  Bressler  v.  People ^  117  111. 
422 ;  Carle  v.  People,  200  id.  494 ;  People  v.  Cleminson, 
250  id.  135."    People  v.  Baskin,  254  111.  509. 

These  witnesses  were  Arnold,  Ballard,  Schorr  and 
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Kellman.  The  first  two  were  fellow  business  agents  of 
the  defendants.  Schorr  was  a  co-conspirator,  not  then 
on  trial,  and  Kellman  was  friendly  with  defendants 
Staley  and  Hahn  and  was  d  member  of  the  Glaziers' 
Union,  and  as  said  in  Cassem  v.  Galvin,  158  111.  30: 
**An  examination  of  this  record  evidences  that  the 
witness  was  unwilling  and  evasive,  and  in  such  cases 
leading  questions  are  permissible,  in  the  discretion  of 
the  court.'' 

The  trial  judge  is  again  severely  criticised  for  his 
action  in  addressing  the  jury  in  approval  of  their  ver- 
dict after  it  had  been  returned  and  in  his  attempt  to 
overrule,  in  the  presence  of  the  jury,  the  motion  for 
a  new  trial.  There  are  two  complete  answers  to  this 
criticism.  Whatever  was  done  after  the  verdict  was 
rendered  is  of  no  moment  as  affecting  the  rights  of 
defendants,  and  in  his  remarks  there  is  no  evidence 
convicting  the  judge  of  partiality  or  even  tending  in 
the  remotest  degree  to  show  that  he  had  any  prejudice 
against  defendants.  While  we  have  no  doubt  that  the 
judge  was  quite  ready  and  capable  of  deciding  the 
motion  for  a  new  trial  at  the  time  the  verdict  was 
returned  into  court,  yet  he  did  not  do  so  and  gave 
defendants  an  opportunity  not  only^to  file  a  written 
motion  for  a  new  trial,  which  they  availed  of  by  as- 
signing forty-eight  reasons  in  writing  why  a  new  trial 
should  be  granted,  but  heard  arguments  upon  the  mo- 
tion, took  it  under  advisement  and  at  a  later  date 
overruled  it  and  gave  judgment  upon  the  verdict ;  the 
record  shows,  concerning  the  motion  for  a  new  trial, 
that  'thereupon  a  motion  for  a  new  trial  coming  on 
to  be  heard,  the  same  was  argued  by  counsel  for  the 
defendants  and  each  of  them  and  taken  under  advise- 
ment by  the  court. ' '  The  record  binds  the  parties  and 
disposes  of  counsel's  criticism. 

,  We  find  no  error  in  the  court's  refusal  to  quash  the 
indictment.  There  is  nothing  in  any  of  the  counts  of 
the  indictment  which  is  antagonistic  to  the  ruling  in 
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Town  of  Paris  v.  People,  27  HI.  74,  or  Moloney  v. 
People,  229  HI.  593.  The  counts  which  conclude  con- 
trary to  law  are  sufficient  to  charge  a  common-law 
conspiracy,  which  is  defined  as  a  combination  of  two 
or  more  persons  to  do  a  criminal  or  unlawful  act,  or  to 
do  a  lawful  act  by  criminal  or  unlawful  means.  The . 
unlawful  act  need  be  neither  criminal  nor  indictable 
to  make  it  a  conspiracy.  Chicago,  W.  £  F.  Coal  Co.  v. 
People,  214  HI.  421.  While  an  indictment  may  be  in 
the  tenns  of  the  statute,  still,  if  such  statute  is  but  a 
re-enactment  of  the  common  law,  then  a  crime  at  com- 
mbn  law  is  charged  and  the  conclusion  *' contrary  to 
law"  is  proper.  This  indictment  charges  in  terms  a 
conspiracy  to  commit  a  crime  by  obtaining  money  by 
threats,  and  it  is  of  little  moment  whether  the  indict- 
ment charges  a  common-law  or  a  statutory  offense. 
People  V.  Pouchot,  174  ill.  App.  1. 

Several  of  the  counts  charge  a  conspiracy  to  boy- 
cott. Boycotts  are  unlawful.  Doremus  v.  Hennessy, 
176  HI.  608.  As  said  in  Thomas  v.  Cincinnati,  N.  0. 
A  T.  P.  Ry.,  62  Fed.  803 : 

**The  combination  was  unlawful  without  respect  to 
the  contract  feature.  It  was  a  boycott.  •  •  •  Boy- 
cotts, although  unaccompanied  by  violence  or  intimida- 
tion, have  been  pronounced  unlawful  in  every  State  of 
the  United  States  where  the  question  has  arisen,  unless 
it  be  in  Minnesota ;  and  they  are  held  to  be  unlawful 
in  England.  •  •  •  Boycotts  have  been  declared 
illegal  conspiracies  in  State  v.  Glidden,  55  Conn.  46, 
8  Atl.  890 ;  State  v.  Stewart,  59  Vt.  273,  9  Atl.  559 ; 
Steamship  Co.  v.  McKenna,  30  Fed.  48 ;  Casey  v.  Typo- 
graphical Union,  45  Fed.  135;  Toledo,  A.  A.  £  N.  M. 
Ry.  Co.  V.  Pennsylvamia  Co.,  54  Fed.  730." 
•  One  good  count  is  sufficient  to  support  a  verdict. 
The  court  said  in  People  v.  Jones,  263  111.  564 : 

**The  jury  returned  a  verdict  of  guilty.  As  there  are 
two  good  counts  in  the  indictment  charging  an  offense 
which  the  evidence  om  the  part  of  the  People  tends  to 
prove  was  committed,  they  are  sufficient  to  sustain  a 
conviction  under  a  general  verdict  of  guilty,  and  the 
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motion  in  arrest  of  judgment  was  therefore  properly 
denied. '' 

People  V.  Darr,  179  HI.  App.  130;  People  v.  McCann, 
247  111.  130.   In  the  McCann  case,  supra,  the  court  said : 

"The  fifth  count  being  good,  it  was  suflBcient  to  sup- 
port the  judgment,  ana  even  if  the  other  counts  are 
defective,  the  denial  of  the  motion  to  quash  was  not 
such  error  as  to  require  a  reversal  of  the  judgment." 

If  in  this  case  there  should  be  any  difficulty  with 
either  count,  the  verdict  would  be  referable  to  any  good 
count  found  in  the  indictment,  of  which  indisputably 
there  are  several. 

The  objection  that  the  court  erred  in  overruling  de- 
fendants' motion  for  a  bill  of  particulars  is  not  pre- 
served for  review.  People  v.  Ellsworth,  261  111.  275. 
If  it  were  it  would  be  unavailing,  and  what  was  said 
in  People  v.  Smith,  144  HI.  App.  129,  is  equally  ap- 
plicable here  namely,  that: 

"All  the  substantial  and  material  facts  proved  are 
shadowed  forth  with  sufficient  particularity  in  the 
various  counts  of  the  indictment,  and  evidence  prop- 
erly received  in  support  of  them.  This  is  in  accord 
with  the  settled  law  of  this  State  on  that  subject. 
Gallagher  v.  People,  211  111.  158 ;  Kelly  v.  People',  192 
111.  119  ^DuBois  V.  People,  200  111.  157.'' 

The  matter  of  allowing  a  bill  of  particulars  is  within 
the  sound  discretion  of  the  court  and  will  not  be  cause 
for  reversal  unless  it  clearly  appears  that  the  defend- 
ant was  damaged  thereby,  and  we  are  unable  to  see 
from  the  record  that  defendants  were  in  any  way  cir- 
cumscribed in  their  defense  by  reason  of  not  having 
a  bill  of  particulars ;  furthermore,  such  record  clearly 
shows  that  the  charges  in  the  indictment  were  familiar 
to  them  all. 

We  perceive  no  error  in  the  court's  ruling  on  the 
admission  and  exclusion  of  evidence.  The  conspiracy 
charged  involved  a  boycott  and  obtaining  money  by 
threats  of  a  boycott,  and  the  manner  in  which  it  was 
carried  out  appears  in  the  statement  preceding  this 
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opinion.    In  all  the  cases  the  first  step  was  the  pre- 
paring of  the  ''black  list,"  in  which  all  the  defendants 
participated,  as  is  proven  by  the  secreta^'y  of  the  Paint- 
ers' District  Council,  and  is  not  seriously  disputed. 
In  most  of  the  cases  the  second  step  was  a  demand 
for  money.     A  refusal  was  followed  promptly  by  a 
smashing  of  plate  glass  windows  in  the  building  of  the 
approached  victim.    If  by  any  chance  the  windows  were 
replaced  before  financial  settlement,  they  were  again 
smashed  and  not  until  the  victim  had  yielded  to  the 
extortion  was  he  able  to  permanently  replace  such 
plate  glass  without  further  interference.    It  is  abun- 
dantly proven  that  all  of  the  convicted  defendants  took 
part  in  and  had  knowledge  of  the  preparation  and  cir- 
culation of  this  black  list,  which  was  sent  twice  weekly 
to  the  plate  glass  dealers,  who,  acting  with  the  de- 
fendants and  their  co-conspirators,  refused  to  furnish 
glass  to  the  victims  until  their  names  were  removed 
from  such  list  at  the  direction  of  the  conspirators. 
Every  convicted  defendant  was  proven  to  have  re- 
ceived money  from  some  one  or  more  of  the  victims 
of  the  conspiracy.    They  were  all  acting  together  at 
their  headquarters,  and  much  of  the  money  extorted 
was  paid  to  and  received  by  most  of  them  at  Johnson's 
saloon. 

The  argument  that  there  is  no  evidence  proving  that 
any  of  the  defendants  personally  smashed  any  plate 
glass  windows  is,  in  light  of  the  facts,  of  no  conse- 
quence.    The  sequence  of  events  shows  conclusively 
that  such  windows  were  broken  as  a  part  of  the  con- 
spiracy to  which  all  the  defendants  were  parties,  and 
from  the  statements  made  by  several  of  the  defendants 
that  the  money  extorted  was  needed  for  other  persons, 
it  may  reasonably  be  inferred  that  the  glass  breakers 
were  such  other  persons.     While  the .  pretense  was 
made  that  the  money  extorted  was  for  fines  by  cer- 
tain nnions,  the  evidence  clearly  demonstrates  that  such 
pretense  was  false.    No  union  is  proven  to  have  re- 
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ceived  a  dollar  of  these  ill-gotten  gains.  Nor  does  it 
appear  that  any  of  the  money  extorted  was  in  fact  fines 
levied  by  any  union  organization,  nor  were  there  in 
existence  any  union  by-laws  which  authorized  the  col- 
lection of  the  money  extorted.  In  no  event,  however, 
and  under  no  circumstances,  could  fines  be  assessed 
against  any  one  not  a  member.  The  defendants  ap- 
plied the  money  extorted  to  their  own  personal  use, 
and  it  is  manifest  that  defendants  were  not,  in  their 
demands  for  any  such  money,  engaged  in  enforcing 
union  principles.  In  every  instance  where  so-called 
**scab"  work  was  the  pretense  for  the  exaction,  after 
the  money  was  paid  no  further  question  was  raised 
regarding  nonunion  labor  or  work,  and  such  work  was 
allowed  to  remain  without  any  change.  The  claim  that 
money  was  paid  to  union  workmen  was  a  bald  pre- 
tense, as  no  such  workmen  were  at  any  time  engaged  in 
doing  any  work  for  the  persons  from  whom  the  money 
was  extorted  or  in  or  about  their  premises.  Another 
suspicious  circumstance  is,  that  when  checks  were 
proffered  they  were  refused  and  cash  was  demanded 
and  nothing  but  cash  accepted.  Defendants  preyed 
upon  the  community  indiscriminately.  In  one  instance 
they  exacted  money  from  a  thrifty  laborer  and  in  an- 
other they  attempted  to  extort  money  from  a  hod- 
carrier.  The  spirit  of  the  humble  hodcarrier  is  worthy 
of  emulation.  Evidently  his  inmost  soul  rebelled  at 
the  illegal  extortion  attempted,  and  he  refused  to  yield 
to  the  extortioner.  He  dispensed  with  plate  glass  and 
installed  a  frame,  setting  therein  smaU  common  glass, 
and  strange  as  it  may  seem  he  was  not  thereafter  mo- 
lested. 

In  this  case,  the  competent  and  unchallenged  evi- 
dence in  the  record  so  conclusively  fastens  guilt  upon 
each  defendant  convicted  that,  aside  from  errors  in 
procedure,  a  court  of  review  is  not  justified  in  revers- 
ing the  judgment.  As  the  Supreme  Court  said  in 
People  V.  Cleminson,  250  111.  135,  so  we  say: 
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"After  much  deliberation  we  have  concluded  that  as 
we  cannot  say  that  upon  the  competent  evidence  there 
might  be  a  doubt  as  to  defendant's  guilt,  we  would  not 
be  justified  in  reversing  the  judgment  on  account  of 
the  errors  committed.  Wallace  v.  People,  159  111.  446 ; 
Jennings  v.  People,  189  id.  320 ;  Barber  v.  People,  203 
id.  543;  Wistrand  v.  People,  218  id.  323." 
In  People  v.  Halpin,  276  111.  363,  the  court  said : 
'*  Error  against  the  plaintiff  in  error  occurred  on 
the  trial.  Was  it  of  such  a  character  as  to  require  a 
reversal  of  the  judgment!  The  plaintiff  in  error  was 
denied  none  of  his  constitutional  or  statutory  rights. 
The  errors  were  errors  of  procedure,  in  the  admission 
of  evidence  and  instructing  the  jury.  If  the  correc- 
tion of  the  errors  might  reasonably  be  expected  to 
result  in  a  different  verdict  this  judgment  should  be 
reversed.  On  the  other  hand,  if  the  jury,  acting  rea- 
sonably on  the  competent  evidence,  under  proper  in- 
structions, could  have  reached  no  other  conclusion 
than  that  of  guilt  the  judgment  ought  not  to  be  re- 
versed so  that  a  better  record  may  be  made  on  another 
trial." 

It  was  further  said  in  People  v.  0  'Brien,  277  111.  305, 
that: 

"The  record,  as  in  the  Halpin  case,  is  not  free  from 
error,  but  it  is  free  from  any  error  that  would  justify 
a  reversal  of  the  judgment.    The  purpose  of  a  crim- 
inal trial  is  to  determine  whether  or  not  the  defendant 
is  guilty  of  the  crime  charged  in  the  indictment.    It 
is  essential  that  the  defendant  shall  be  accorded  all  the 
rights  he  is  entitled  to  under  the  law,  and,  if  errors 
were  committed  denying  him  substantial  rights,  a  re- 
versal of  the  judgment  of  conviction  would  be  required. 
It  is  not  necessary,  however,  to  sustain  a  conviction 
that  the  record  should  be  free  from  all  error,  and  where 
guilt  is  conclusively  proven  by  competent  evidence, 
and'no  other  rational  conclusion  could  be  reached  but 
that  defendant  is  guilty,  it  would  require  more  sub- 
stantial errors  than  any  shown  by  this  record  to  justify 
a  reversal  of  the  judgment,  and  it  is  affirmed. ' ' 
So  in  this  case  is  guilt  conclusively  proven  by  com- 


286  Appellate  Coubts  op  Illinois. 

The  People  v.  Curran,  207  111.  App.  264. 

petent  evidence,  and  nd  other  rational  conclusion  could 
be  reached  than  that  defendants  are  guilty  as  charged. 
Although  there  may  be  errors  in  this  record,  still,  as 
they  do  not  affect  the  constitutional  or  statutory  rights 
of  defendants,  they  cannot  have  the  effect  of  justifying 
a  reversal.  The  defendants  before  us  are  proven 
by  the  record,  beyond  all  peradventure,  to  be  guilty  of 
the  conspiracy  charged  against  them  in  the  indictment. 

It  was  within  the  discretion  of  the  court  to  excuse 
Juror  Brown  from  service  after  he  had  been  sworn 
to  try  the  case,  and  it  was  not  error  to  disallow  the 
peremptory  challenge  of  Juror  Shaw.  At  common  law 
jurors  are  sworn  individually  as  accepted.  Shaw  had 
been  sworn  to  try  the  case.  Thereafter  he  was  not  sub- 
ject to  challenge  except  for  cause,  and  no  cause  for  ex- 
cusing him  was  shown,  nor  pretense  of  a  cause  made. 
Moreover,  it  is  the  duty  of  the  court  to  discharge  a 
juror  who  has  been  sworn  if  it  appears  that  from 
physical  ailment  he  would  be  unable  to  sit  through  the 
trial.  There  is  nothing  in  this  record  to  show  that  de- 
fendants were  prejudiced  in  any  way  or  manner  by  the 
retention  of  Juror  Shaw. 

Several  witnesses  whose  names  were  not  upon  the 
indictment  were  produced  by  the  State  and  testified 
against  the  objection  of  defendants.  It  was  discretion- 
tary  with  the  court  to  allow  these  witnesses  to  testify 
(Simons  v.  People,  150  111.  66),  and  it  is  not  contended 
that  defendants  or  any  of  them  were  taken  by  surprise 
by  the  calling  of  these  witnesses.  The  discretion  ex- 
ercised in  this  regard  is  not  reviewable.  Bolen  v. 
People,  184  HI.  338.  Furthermore,  the  court  afforded 
defendants '  counsel  every  opportunity  to  examine  these 
witnesses  and  to  confer  with  them  and  tendered  them 
for  that  purpose.  Counsel  did  not  avail  of  this  op- 
portunity and  cannot  therefore  now  be  heard  to  com- 
plain. 

Grave  complaint  is  made  regarding  remarks  of  coun- 
sel for  the  State  in  their  closing  arguments,  to  which 
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defendants  excepted.  A  careful  examination  of  the 
language  objected  to  fails  to  disclose  any  reprehen- 
sible departure  from  the  latitude  allowed  counsel  by 
rules  of  law  in  argument.  The  remarks  which  bordered 
on  the  objectionable  were  incited  by  the  arguments  of 
counsel  for  defendants  and  were  used  in  answering 
such  arguments.  At  the  conclusion  of  the  evidence  the 
State  dismissed  Lindloff  and  Geimer  out  of  the  case 
and  one  of  the  counsel  criticised  the  State's  Attorney 
for  not  sooner  dismissing  them.  In  answer  to  this  Mr. 
Raber,  representing  the  State,  in  his  closing  argument 
gave  a  reason  for  not  dismissing  the  case  earlier  as  to 
these  defendants,  saying,  in  substance,  that  he  had 
waited  until  the  case  was  closed  in  the  expectation  that 
these  dismissed  defendants  would  take  the  stand  and 
he  would  have  an  opportunity  to  cross-examine  them.  ' 
This  comment  was  permissible,  but  we  think  counsel 
went  too  far  when  he  said,  ^*Let  me  tell  you  that  an 
honest  man,  when  you  make  a  charge  against  an  honest 
man,  a  man  whose  record  is  clean,  he  invites  investiga- 
tion and  puts  himself  there  (indicating  witness  stand) 
and  submits  to  any  kind  of  a  question,  and  why  didn't 
Lindloflf  and  Geimer  do  it  T  " 

Mader  and  Crowley  were  the  only  remaining  defend- 
ants who  did  not  take  the  stand  in  their  own  defense, 
and  it  is  said  that  such  language  was  tantamount  to 
telling  the  jury  that  if  Mader  and  Crowley  were  **  hon- 
est" men  they  would  have  tak^n  the  witness  stand. 
Such  an  inference  might  have  been  indulged  from  such 
laniiniage,  and  were  Mader  and  Crowley  not  proven  to 
be  flagrantly  guilty  as  two  of  the  leading  and  most 
active  parties  in  the  conspiracy,  these  remarks  might 
be  cause  for  reversal.  They  should  not  have  been 
made,  and  far  from  approving  we  condemn  them.  If 
there  was  the  slightest  doubt  about  the  guilt  of  these 
two  defendants  this  criticism  inferably  directed  against 
tliem  might  be  regarded  as  cause  for  reversal.  We 
think,  however,  in  circumstances  of  this  case  that  a 
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suflScient  corrective  was  supplied  in  the  court's  instruc- 
tion to  the  jury  to  disregard  the  remarks  objected  to 
and  in  giving,  at  the  request  of  defendants,  an  instruc- 
tion in  appropriate  language  telling  the  jury  not  to 
consider  such  remarks ;  furthermore,  in  the  selection  of 
the  jury  each  juror  was  frequently  told  by  defendants' 
counsel  that  the  law  did  not  require  any  defend- 
ant to  take  the  stand — ^that  they  could  do  so  or  not 
as  they  might  choose.  In  a  measure,  the  State's  coun- 
sel were  goaded  into  these  dangerous  paths  by  the 
arguments  of  defendants'  counsel.  For  instance,*  one 
of  the  counsel  for  defendants  persisted  in  his  closing 
argument  in  commenting  upon  the  unfairness  of  the 
State  in  keeping  the  defendants  Geimer  and  Lindloff 
in  the  case  until  the  proofs  were  closed,  and  he  ex- 
patiated at  some  length  upon  the  assumed  virtues  of 
these  men.  He  roundly  abused  the  State's  represen- 
tatives for  their  part  in  the  prosecution  of  the  case, 
and  among  other  statements  said:  ** There  has  not 
been  a  more  unfair  trial,  I  venture  to  assert,  in  the 
twenty-seven  years  of  experience  that  I  have  had  at 
this  bar.  There  has  not  been  anything  quite  like  if 
It  was  this  character  of  argument  which  provoked  the 
counsel  for  the  State  to  say  in  closing  the  case  some 
things  which  might  well  have  been  omitted,  but  we 
must  admit  that  the  provocation  was  great  and  we  hold 
that  the  bounds  permitted  in  such  cases  were  not  ex- 
ceeded. 

This  same  counsel  in  his  argument  to  the  jury  as- 
sumed a  virtue  which  illy  became  him  in  telling  the 
jury  that  he  was  willing  to  go  to  the  penitentiary 
and  serve  a  year  of  his  client's  time.  He  knew  that 
under  no  circumstances  could  he  suffer  part  of  the 
punishment  meted  out  to  his  client.  The  comments  of 
the  State's  counsel  in  answer  to  this  boastful  and  in- 
sincere offer  were  permissible.  Moreover,  these  re- 
marks endangered  the  client's  liberty,  for  from  them 
the  jury  might  reasonably  infer  that  his  counsel  had 
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antidpated  a  conviction.  We  fail  to  discover  any 
other  remarks  objected  to  which  can  be  construed  to 
have  adversely  affected  any  of  the  defendants. 

More  than  sixty  instructions  were  tendered  the 
court,  thirty-nine  of  which  were  given,  seven  tendered 
by  the  defendants  being  modified.  A  careful  examina- 
tion of  all  the  instructions  leads  us  to  the  conclusion 
that  the  jury  were  sufficiently  and  correctly  instructed 
as  to  the  law  of  the  case  and  every  phase  thereof 
developed  by  the  proofs — that  no  material  legal  prin- 
ciple applicable  to  the  facts  and  the  contentions  of 
the  parties  was  omitted  from  the  instructions.  The 
jury  were  sufficiently  informed  upon  the  law  of  the 
case  and  there  was  no  error  in  the  modification  of 
instructions.  Nor  was  the  ruling  of  the  court  on  de- 
fendants^ refused  instructions  reversible  error.  Even 
if  these  refused  instructions  had  been  given  regardless 
of  their  being  right  or  wrong,  the  jury  would  not  have 
been  justified  in  returning  any  other  verdict  than  that 
found  in  the  record. 

There  are  other  matters  argued  as  reasons  for  re- 
versal which  we  have  fully  considered,  but  we  do  not 
find  therein  anything  which  in  the  slightest  degree 
restricted  the  rights  or  privileges,  under  the  law,  of 
any  of  the  convicted  defendants  who,  after  a  long  and 
patient  hearing,  were  found  guilty  of  the  conspiracy 
charged  in  the  indictment. 

The  record  is  free  from  reversible  error  and  the 

judgments  of  the  Criminal  Court  as  to  each  and  all 

of  the  defendants  in  this  writ  of  error  are  affirmed. 

Affirmed. 
ToL  ocvn  It 
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M.  Y.  Hart,  Appellee,  t*  Oregon  Short  Line  Railroad 

Company,  Appellant. 

Oen.  No.  82,999.  (Not  to  be  reported  in  full.) 

Appeal  from  the*  Municipal  Court  of  Chicago;  the  Hon.  Hosia 
W.  Wells,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Reversed  with  finding  of  fact  Opinion  filed  October 
2,  1917. 

Statement  of  the  Case. 

Action  by  M.  V.  Hart,  plaintiff,  against  the  Oregon 
Short  Line  BaUroad  Company,  a  corporation,  defend- 
ant, to  recover  damages  for  delay  in  transit  of  a  ship- 
ment of  sheep.  From  a  judgment  for  plaintiff  for 
$300,  defendant  appeals. 

John  A.  Shbban,  for  appellant. 

Fbank  D.  Fvuron  and  Euqbkb  L.  Gabey,  for  ap- 
pellee. 

Mb.  PBBsmiNG  JusTiGB  HJoiiDOM  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

1.  CouBTs,  I  151*— (indinoF  ejBtect  of  dediioM.  A  decision  of  the 
Appellate  Court  is  not  binding  in  any  other  case. 

2.  CouBTs,  §  158* — when  federal  deci$U>n$  binding  on  State 
courts.  In  questions  involving  interstate  commerce,  the  decisions 
of  the  United  States  Supreme  Court  are  controlling  and  decisive 
regardless  of  the  decisions  of  the  State  courts. 

3.  Commerce,  f  8* — what  vxis  mirpose  of  Hepburn  Act.  The  pur- 
pose of  the  Hepburn  Act,  as  amended  June  29, 1906,  regulating  inter- 
state commerce  was  equality  and  prevention  of  discrimination. 

4.  Cabbiebs,  I  241* — waiver  of  time  limit  for  preMentatian  of 
claim  of  loss  by  carrier.    A  clause  in  an  interstate  limited  Uability 

*See  niinols  Voim»  Digest,  Voliw  XI  to  XV.  Mid  Oa»iibittv»  <hii«tcriy. 
toi»le  And  ■action  munlMr. 
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contract  of  shipment  of  live  stock,  issued  under  the  Carmack 
Amendment  of  1906  to  the  Hepburn  Act,  finding  that  unless  claims 
for  loss,  damage  or  detention  be  presented  within  ten  days  of  the 
date  of  the  unloading  of  the  stock  at  destination  and  before  the 
BtodL  is  mingled  with  other  stock  they  shall  be  deemed  walTed, 
cannot  be  waived  by  the  carrier. 


William  J.  Corrigan^  Appellant^  t.  Andrew  J.  Harris^ 

Appellee. 

Gen.  No.  23,008.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Lso  J. 
DoTLc,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Affirmed.  Opinion  filed  October  2,  1917.  Rehearing  denied 
October  15, 1917. 

Statement  of  the  Case. 

Action  by  William  J.  Corrigan,  plaintiff,  against 
Andrew  J.  Harris,  defendant,  to  recover  on  a  note 
for  $800,  payable  to  B.  G.  Howse,  and  by  the  latter 
indorsed  to  plaintiff.  From  a  judgment  of  nil  capiat, 
in  favor  of  defendant,  plaintiff  appeals. 

Samuel  J.  HjlMblek,  for  appellant. 

MoKTGOMEBY,  Habt,  SMrTH  &  Steebe,  for  appellee. 

Me.  PsBsiDiKa  Justice  Holdom  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision* 

t  BnxB  AND  NOTES,  {  251* — what  defense  it  available  against 
purchaser  after  maturity.  In  an  action  on  a  note,  evidence  held 
nifflcient  to  show  that  the  note  given  by  defendant  was  accommo- 

*8ee  nilnoto  Notes  IMffcst,  VoU.  XI  to  XY,  wad  CnmnlatiTO  Qaarterlj,  Mme 
''    mmA  feetloB  aombor. 
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dation  paper,  given  without  consideration,  and  that  it  came  into 
poBBession  of  plaintiff  after  maturity,  eo  as  to  be  subject  to  all  de- 
fenses available  in  favor  of  maker  against  payee. 

2.  Set-off  and  becoupment,  |  40* — when  evidence  Muffldent  to 
show  loan  made  hasU  of  set-off.  In  an  action  by  an  indorsee  on 
a  note,  in  which  a  set>off  for  money  loaned  to  the  payee  was  in- 
terposed, evidence  held  suillcient  to  show  such  loan. 

3.  Municipal  Coubt  of  Chicago,  (  29* — tohen  judgment  of  not 
disturbed,  A  Judgment  of  the  Municipal  Court  will  not  be  disturbed 
on  appeal  unless  contrary  to  the  greater  weight  of  evidence. 


Mary  Powell,  Appellee,  t.  Edward  A.  Powell,  Appellant. 

Gen.  No.  83,080. 

1.  Mabbiage,  I  2* — what  law  governs  validity.  Where  a  marrff^e 
is  performed  in  the  State  of  IlHnois  and  its  validity  is  there  chal- 
lenged, the  laws  of  such  State  must  govern  the  marital  status  of  the 
parties. 

2.  DivoBCE,  f  172* — when  marriage  in  State  within  one  year  of 
party  divorced  in  foreign  State  is  valid.  Under  Rev.  St  eh.  40, 
sec.  la  (J.  ft  A.  If  4216),  providing  that  in  every  case  in  which  a  di- 
vorce has  been  granted  for  any  of  the  several  causes  mentioned 
in  section  1  of  the  Act  (J.  ft  A.  K  4215),  neither  party  shall  marry 
again  within  one  year,  and  section  2  of  the  Uniform  ESvasion  Act 
[Cal.  111.  St  Supp.  1916,  IT  7363(2)],  providing  that  no  marriage  shaU 
be  contracted  in  this  State  by  a  party  residing  and  intending  to 
continue  and  reside  in  another  State,  if  such  marriage  would  be 
void  if  contracted  in  such  other  State,  and  every  such  marriage  in 
this  State  shall  be  void,  a  marriage  within  one  year  of  divorce  of 
the  husband,  between  residents  of  the  State  of  Indiana,  in  Illinois 
who  did  not  intend  to  return  to  Indiana,  but  did  intend  to  go  and 
did  go  to  Washington  and  finally  returned  to  Illinois,  is  valid  where 
the  Indiana  divorce  was  based  upon  "cruel  and  inhuman  treat- 
ment," a  cause  not  contained  in  section  1,  and  the  marriage  was 
valid  within  the  Indiana  statute,  because  the  parties  intended  to 
become  and  did  become  residents  of  another  State. 


•Be«  Illinois  Notes  Divert,  YoU.  XI  to  XT,  mad  Comnlathr*  Qmrtcfty, 
topUs  and  tectloii  nomber. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Thomson,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Aillrmed.  Opinion  filed  October  2,  1917.  Rehearing 
denied  October  15,  1917. 

Homer  K.  Galpin  and  Samuel  G.  Hamblen,  for  ap- 
pellant 

John  E.  Crahen  and  Pollock,  Rainby  &  Livinos- 
TON,  for  appellee ;  Alfred  T.  Johnson,  of  counsel. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  granting  separate 
maintenance  on  the  wife 's  bill.  There  is  but  one  ques- 
tion pertinent  to  our  decision,  and  that  is  whether  the 
parties  are  husband  and  wife.  This  element  of  the 
case  was  injected  by  the  cross-bill  of  defendant,  which 
the  chancellor  dismissed.  If  the  parties  are  husband 
and  wife — ^and  we  are  of  the  opinion  that  they  are — 
then  the  decree  is  right. 

In  bis  cross-bill  defendant  admits  the  marriage  be- 
tween them  alleged  in  complainant's  bill  for  separate 
maintenance  to  have  taken  place  at  Danville,  Illinois, 
August  20, 1911,  but  avers  that  in  the  preceding  month 
of  June  his  then  wife  divorced  him  on  a  charge  of 
cruelty  under  a  decree  entered  in  the  Superior  Court 
of  Marion  county,  Indiana ;  that  his  marriage  in  Illi- 
nois to  complainant  was  iii  violation  of  the  laws  of 
this  State  and  that  as  a  consequence  thereof  such  mar- 
riage was  and  is  null  and  void. 

Complainant  answered  thev  cross-bill  denying  that 
her  marriage  to  defendant  was  violative  of  the  laws 
of  Illinois,  denying  that  from  March,  1911  to  July, 
1912,  defendant  was  a  resident  of  Indiana,  and  aver- 
ring that  during  that  time  defendant  was  a  resident 
of  Seattle  in  the  State  of  Washington. 

While  certain  sections  of  the  Indiana  statutes  were 
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received  in  evidence,  we  are  unable  to  discover  that 
they  have  any  bearing  upon  the  question  of  the  valid- 
ity of  the  marriage  which  defendant  insists  is  void. 
The  marriage  was  celebrated  in  this  State  and  its 
validity  is  challenged  in  a  court  of  this  State;  there- 
fore the  laws  of  this  State  must  govern  the  marital 
status  of  the  parties. 

At  the  time  of  the  Indiana  divorce  both  parties  to 
that  cause  were  residents  of  that  State.  Immediately 
after  the  Danville  marriage  of  defendant  and  com- 
plainant they  went  to  and  resided  in  Seattle,  and 
neither  defendant  nor  complainant  went  to  Indiana  or 
had  any  intention  of  so  doing;  so  that  the  Fndiana 
statute  providing  that  where  a  resident  of  that  State 
goes,  with  intent  to  evade  the  effect  of  that  statute, 
to  another  State  and  there  has  the  marriage  ceremony 
performed,  with  the  intent  of  afterwards  returning  to 
Indiana  and  does  so  return,  such  marriage  shall  be 
void,  clearly  has  no  application,  for  the  dual  reason 
that  defendant  did  not  return  to  that  State  after  the 
divorce,  but  did  after  the  marriage  go  to  Seattle,  the 
place  of  his  wife's  residence,  subsequently  removing 
with  his  wife  to  this  State,  being  within  the  jurisdic- 
tion of  the  Circuit  Court  at  the  time  the  decree  before 
us  for  review  was  entered.  Under  the  letter  ©f  the 
Indiana  statute,  Harris  &  Bums  Ed.,  sec.  8367,  there 
is  an  exception  to  its  general  tenor  in  these  words: 
' '  This  section  shall  not  apply  to  persons  who,  in  good 
faith,  become  or  are  citizens  of  another  State."  The 
parties  were  married  in  Illinois  and  thereafter  became 
citizens  of  the  State  of  Washington,  subsequently  re- 
turning to  this  State,  and  became  and  were  at  the  time 
this  suit  was  instituted  citizens  of  this  State. 

It  is  the  law  in  this  State  that  the  validity  of  a  mar- 
riage is  determined  by  the  laws  of  the  place  where 
the  marriage  ceremony  was  celebrated.  It  therefore 
follows  that  the  validity  of  the  marriage  of  the  parties 
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to  this  cause  is  controlled  by  the  laws  of  this  State 
and  the  interpretation  of  such  laws  by  the  courts  of 
this  State.  McDeed  v.  McDeed,  67  111.  545;  Canale 
V.  People,  177  111.  219 ;  Lyon  v.  Lyon,  230  111.  366 ;  Reif- 
Schneider  v.  Reif  Schneider,  241  111.  92 ;  Nehring  v.  Neh- 
ring,  164  111.  App.  527. 

Sec.  la,  ch.  40,  Bev.  St.  of  this  State  (J.  &  A. 
f  4216),  title  **Divorce,'^  provides  that: 
"Iq  every  case  in  which  a  divorce  has  been  granted 
for  any  of  the  several  causes  contained  in  section  1 
of  said  act,  neither  party  shall  marry  again  within 
one  year  from  the  time  the  decree  was  granted :  *  *  * 
and  every  person  marrying  contrary  to  the  provisions 
of  this  section  shall  be  punished  by  imprisonment 
m  the  penitentiary  for  not  less  than  one  year  and  not 
more  than  three  years,  and  said  marriage  shall  be  held 
absolutely  void.*' 

In  section  1  of  the  Act  ( J.  &  A.  ^  4215)  supra,  "cruel 
and  inhuman  treatment''  is  not  made  a  ground  for 
divorce,  but  ** extreme  and  repeated  cruelty"  is.  The 
Indiana  divorce  was  procured  on  the  ground  of  *  *  cruel 
and  inhuman  treatment, ' '  and  the  charge  in  the  plead- 
ing under  which  the  decree  was  entered  being  **that 
during  the  period  of  their  married  life  the  plaintiff 
was  guUty  of  cruel  and  inhuman  treatment  of  cross 
complainant  in  this,  to  wit:"  and  then  states  that  for 
eight  years  defendant  had  repeatedly  associated  with 
other  women  and  had  been  unfaithful  to  his  marriage 
vows,  against  the  protest  of  the  cross  complainant. 
Adultery  was  not  charged,  but  unfaithfulness  to  his 
marriage  vows  was  averred,  consisting  in  defendant's 
frequently  receiving  letters  and  telephone*  messages 
from  other  women,  and  that  he  had  taken  women  with 
him  on  trips  when  his  business  called  him  away  from 
home ;  that  he  refused  to  heed  his  wife 's  protests  and 
that  his  conduct  resulted  in  causing  her  great  humilia- 
tion and  mental  and  physical  suffering  and  distress. 
The  only  findings  in  the  Indiana  decree  are  that  the 
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court  **  finds  for  the  defendant  on  her  cross-complaint 
and  that  the  allegations  set  forth  in  same  are  true, 
that  she  is  entitled  to  a  decree  of  divorce  from  the 
defendant  herein,  and  that  the  plaintiff  pay  the  costs 
of  this  action  laid  out  and  expended.  It  is  therefore 
considered  and  adjudged  by  the  court  that  the  defend- 
ant be  and  she  is  hereby  granted  an  absolute  divorce 
from  the  plaintiff  herein.** 

From  the  foregoing  it  is  clear  that  there  is  neither 
charge  nor  finding  of  adultery,  and  that  neither  is 
there  a  finding  of  any  physical  act  of  violence  which  is 
necessary  to  constitute  cruelty  under  the  Illinois  stat- 
ute. The  conclusion,  therefore,  is  irresistible  that  the 
Indiana  divorce  was  not  granted  **for  any  of  the  sev- 
eral causes  contained  in  section  1  *  *  of  the  Illinois  Act, 
supra,  which  prohibits  remarriage  within  one  year 
from  the  granting  of  a  decree.  In  this  condition  of 
the  record  the  decisions  of  the  Supreme  Court  cited 
construing  the  statutory  provision  prohibiting  mar- 
riage within  a  year  are  not  applicable. 

The  facts  in  the  record  in  this  case  are  not  within 
the  purview  of  the  Illinois  statute,  siipra.  The  act 
known  as  the  ''Uniform  Marriage  Evasion  Act,'*  in 
force  July  1,  1915,  being  operative  subsequent  to  the 
date  of  the  marriage  in  dispute,  is  of  no  controlling 
force  except,  it  is  argued,  the  divorce  statute  and  the 
Uniform  Evasion  Act  are  in  pari  materia  and  there- 
fore should  be  construed  together.  On  the  facts  in 
this  record,  the  latter  act  is  of  no  consequence  because, 
as  appears  from  what  we  have  already  said,  the  par- 
ties are  not  within  the  provisions  of  section  1,  ch. 
40,  supra;  but  if  it  were  invokable  it  would  seem  to  us 
that  the  Evasion  Act  was  passed  to  make  clear  that 
which  was  by  the  Divorce  Act  doubtful,  and  in  this 
regard  we  think  that  the  provisions  of  the  two  acts, 
supra,  should  be  read  and  construed  together  when 
facts  in  dispute  are  brought  within  either  the  letter 
or  the  spirit  of  their  provisions. 
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Section  2  of  the  Evasion  Act  [Cal.  IlL  St.  Snpp. 
1916,  Tf  7363(2)]  provides  that: 

''No  marriage  shall  be  contracted  in  this  State  by  a 
party  residing  and  intending  to  continue  to  reside  in 
another  State  or  jurisdiction  if  such  marriage  would 
be  void  if  contracted  in  such  other  State  or  jurisdic- 
tion, and  every  marriage  celebrated  in  this  State  in 
violation  of  this  provision  shall  be  null  and  void.*' 

The  other  State  or  jurisdiction  in  which  the  parties 
mtended  to  and  did  in  fact  reside  was  not  Indiana 
but  Washington,,  which  was  at  the  time  immediately 
preceding  the  Danville  marriage  the  residence  of  de- 
fendant;  so  that  even  were  this  section  of  the  statute 
invokable  in  this  case  the  facts  in  the  record  do  not 
bring  the  case  within  this  provision  of  the  act ;  there- 
fore neither  the  Indiana  statute  nor  the  provisions  of 
the  Divorce  or  Evasion  Acts  of  Illinois  presents  any 
obstacle  to  the  marriage  which  was  celebrated  in  Illi- 
nois between  the  parties  to  this  suit. 

Counsel  for  defendant  say  in  their  brief  that: 
"The  courts  of  review  in  Illinois  have  not  passed 
on  a  state  of  facts  analogous  to  those  in  the  instant 
case — ^^hat  is,  where  the  divorce  was  granted  outside 
of  Illinois  and  the  marriage  ceremony  sought  to  be 
declared  void  was  performed  in  Illinois. ' '  This  is  our 
understanding  of  the  condition  of  the  decisions  of  our 
courts,  and  therefore  the  decision  arrived  at  in  Jhe 
solution  of  the  facts  in  the  instant  case  becomes  one  of 
first  impression.  We  think  they  are  soluble  in  favor 
of  complainant  for  the  reasons  herein  recited,  and, 
believing  that  the  decree  of  the  Circuit  Court  is  with- 
out error,  it  is  affirmed. 

Affirmed. 
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August  Seherf,  Appellant^  y.  Illinois  Surety  Compuiyi 

Appellee. 

Gen.  No.  23,069. 

1.  Plkaoiko,  I  123* — what  U  effect  of  failure  to  Ofwioer  plea. 
An  unanswered  plea  setting  forth  a  good  defense  is  conclusive 
against  plaintifTs  right  of  recoYery. 

2.  PaiNOiPAL  AND  BUBETT,  |  6* — hofo  cofUract  of  surety  cou- 
Mtnted,  The  contract  of  a  surety  must  be  construed  strictly  and  he 
cannot  be  held  responsible  beyond  the  precise  terms  of  his  undertak- 
ing. 

8.  Pbincipal  and  bubett — when  eurety  released  from  liaMHty. 
A  stipulation  without  the  consent  of  the  surety,  to  delay  the  issa- 
ance  of  an  execution  for  one  month,  entered  into  between  the 
debtor  and  creditor,  and  the  failure  to  have  an  execution  issued 
for  nearly  five  years  after  a  Judgment  against  the  debtor  releases 
the  surety  from  liability. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Datzd 
T.  Smilet,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Oastle,  Williams,  Lokg  &  Castle,  for  appellant; 
HowABD  P.  Castle,  of  connseL 

A.  J.  Hopkins,  for  appellee. 

•Mb.  Pbesidikg  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  action  is  brought  on  a  forthcoming  bond  given 
in  an  attachment  suit  in  which  the  defendant  com- 
pany was  surety.  The  judgment  in  the  attachment 
suit  was  entered  upon  the  stipulation  of  the  parties 
without  the  knowledge  or  consent  of  the  surety  com- 
pany and  no  execution  was  issued  nor  any  attempt 
made  by  the  plaintiff  in  the  attachment  suit  to  recover 
the  attached  property  until  more  than  four  years  after 
the  entry  of  the  judgment.  Defendant  by  its  fifth 
plea  set  out  the  stipulation  and  averred  the  foregoing 

•8«e  nilnoli  V^iM  Dig«rt,  YoU.  XI  !•  XT.  and  Gui«iiittT«  <|uft«lr,  mmt 
tople  Mid  lectloa  nvmbcr. 
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facts  in  bar  of  plainti£f'8  action.  The  stipulation 
under  which  the  judgment  was  entered  is  in  the  fol- 
lowing words : 

^'Whebeas  the  parties  to  the  above  entitled  cause 
have  agreed  upon  the  terms  of  a  settlement  of  the 
matters  in  controversy  therein,  it  is  therefore  stipu- 
lated and  agreed  that  the  issue  on  the  attachment 
branch  of  said  case  be  found  in  favor  of  the  plaintiff 
and  that  the  issue  on  the  assumpsit  branch  of  said 
case  also  be  found  in  favor  of  said  plaintiff  and 
against  said  defendant  for  the  sum  of  five  hundred 
seventy  ($570)  Dollars. 

"It  is  further  stipulated  that  judgment  therefor 
be  entered  in  favor  of  said  plaintiff  and  against  said 
defendant  on  the  attachment  issue  and  in  favor  of 
said  plaintiff  and  against  said  defendant  on  the  as- 
sumpsit issue  for  the  sum  of  five  hundred  seventy 
($570)  Dollars. 

"It  is  further  stipulated  and  agreed  that  the  plain- 
tiff pay  all  costs  incurred  in  the  above  entitled  cause 
up  to  the  present  time,  including  the  rendering  of 
judgment  and  any  costs  accruing  after  the  rendition 
of  said  judgment  shall  be  taxed  against  said  defend- 
ant 

"It  is  further  stipulated  and  agreed  as  a  part  of 
the  consideration  of  this  settlement,  that  said  sum  of 
five  hundred  seventy  ($570)  Dollars  shall  bear  inter- 
est from  date  of  judgment  at  the  rate  of  five  per  cent, 
per  annum,  and  that  no  execution  be  issued  on  said 
judgment  until  after  the  17th  day  of  April,  A.  D.  1911. 

Dated  March  13th,  1911. 

Aug.  Schbbf, 
Plaintiff. 
E.  Cook, 

Defendant. ' ' 

Plaintiff  filed  a  replication  to  the  fifth  plea,  to  which 
defendant  interposed  a  demurrer,  whereupon  plaintiff 
moved  to  carry  the  demurrer  back  to  the  plea.  This 
motion  was  denied  and  the  demurrer  to  the  replica- 
tion sustained.  The  plaintiff  then  sought  to  file  sev- 
eraJ  separate  replications  to  the  fifth  plea,  which 


1 
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motion  the  court  denied  on  the  ground  that  such  repli- 
cations were  sham  pleas  and  contradictory  of  the  aver- 
ments of  his  declaration.  Plaintiff  declining  further 
to  plead  to  the  fifth  plea,  the  court,  on  motioli  of  coun- 
sel for  defendant,  held  that  the  facts  set  forth  in  the 
fifth  plea  were  a  bar  to  plaintiflf^s  right  of  recovery 
and  entered  a  judgment  of  ml  capiat,  from  which  judg- 
ment plaintiff  prosecutes  this  appeal. 

It  is  a  well-settled  rule  of  pleading  that  an  unan- 
swered plea  setting  forth  a  good  defense  is  conclusive 
against  plaintiff's  right  of  recovery.  Counsel  for 
plaintiff  in  its  brief  says:  **The  defendant's  fifth 
plea  seeks  to  avoid  liability,  because  on  the  day  before 
the  entry  of  judgment  in  the  attachment  suit,  plaintiff 
agreed  to  a  stay  of  execution.  We  are  entirely  willing 
to  rest  our  entire  case  as  to  the  insufliciency  of  this 
fifth  plea  on  the  decision  of  Judge  Moran  in  the  above 
case  of  Duer  v.  Morrill  (20  111.  App.  355),  which  holds 
squarely  that  an  agreement  to  stay  execution,  made  in 
open  court,  in  no  way  affects  the  liability  of  the  surety 
in  an  action  on  the  forthcoming  bond.    *    *    *  *' 

Aside  from  all  other  objections  in  the  challenge  of 
plaintiff's  counsel  above  quoted,  the  judgment  of  the 
trial  court  must,  in  the  state  of  the  pleadings,  stand 
or  fall  on  the  suflSciency  or  insufficiency  of  the  fifth 
plea.  It  is  our  judgment  that  the  stipulation  in  the 
case  at  bar  is  much  more  far  reaching  than  the  mere 
agreement,  in  the  Morrill  case,  supra,  to  delay  the 
issue  of  execution.  In  the  case  under  consideration 
the  fifth  plea  not  only  sets  up  the  stipulation  by  which 
an  execution  should  not  be  issued  for  more  than  one 
month  after  the  entry  of  the  judgment,  but  the  fact 
that  no  execution  was  issued  until  nearly  five  years 
after  the  entry  of  the  judgment;  that  when  the  judg- 
ment was  entered  the  attached  property  was  in  the 
possession  of  the  principal  in  the  bond  and  might  have 
been  recovered  in  satisfaction  of  the  judgment.  These 
conditions  were  brought  about  without  the  knowledge 
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or  consent  of  the  defendant  surety,  and  by  an  under- 
standing of  the  principal  with  the  defendant  in  the 
attachment  suit.  We  think  Warner  v.  Campbell,  26  111. 
282,  states  the  rule  applicable  to  the  instant  case.  The 
court  there  said : 

**In  Waters  v.  Simpson,  2  Gihn.  [7  lU.]  574,  this 
court  held  that  the  contract  of  a  surety  must  be  con- 
strued strictly,  and  he  cannot  be  held  responsible  be- 
yond the  precise  terms  of  his  undertaking.  A  binding 
agreement  between  the  creditor  and  the  principal 
debtor,  materially  changing  the  terms  of  the  original, 
and  to  which  the  surety  has  not  expressly  or  tacitly 
consented,  has  the  effect  to  discharge  the  surety  both 
at  law  and  in  equity,  and  when  this  has  been  done, 
courts  will  not  stop  to  inquire  whether  the  surety  has 
been  damnified  or  nof 

In  Davis  v.  People,  6  HI.  409,  it  was  held  that: 

**The  law  is  well  settled,  that  if  the  creditor,  by  a 
valid  and  binding  agreement,  without  the  assent  of 
the  surety,  gives  further  time  for  payment  to  the  prin- 
cipal, the  surety  is  discharged  both  at  law  and  in 
equity;  and  it  makes  no  diflference  whether  the  surety 
may  be  thereby  actually  damnified  or  not.  Sprigg  v. 
Bank,  10  Pet.  (U.  S.)  257;  Rathbone  v.  Warren,  10 
Johns.  (N.  Y.)  587;  Clifford  v.  Allen,  3  Mete  (Mass.) 
255;  Solomon  v.  Cfregory,  19  N.  J.  L.  112;  Gahn  v. 
Niemcewicz's  Ex'rs,  11  Wend.  (N.  Y.)  312.!' 
Warner  v.  Crane,  20  111.  148;  Leonard  v.  Village  of 
Gibson,  6  111.  App.  503;  Dwnlap  v.  Clements,  18  Ala. 
778. 

The  foregoing  authorities  announce  the  rule  of  law 
in  force  in  this  and  other  States,  and  as  they  are  in 
direct  conflict  with  plaintiff's  contention  as  to  what 
the  Morrill  case,  supra,  decides,  the  Morrill  case  can- 
not affect  the  situation  or  overrule  the  law  as  solemnly 
pronounced  by  this  State's  court  of  dernier  resort. 

The  fifth  plea  presenting  a  complete  defense  to 
plaintiff's  action,  it  consequently  follows  that  the  ac- 
tions of  the  court  in  overruling  the  plaintiff's  demur- 
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rer  thereto  and  the  entry  of  the  judgment  thereon 
were  without  error,  and  the  judgment  of  the  County 
Court  is  therefore  affirmed. 

Affirmed. 


■•— r 


Gust  Earldifl  and  Peter  Monsares,  Plaintiffs  in  Error^ 
y.  William  Trampas^  Defendant  in  Error. 

Gen.  No.  23,076.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablu  H. 
Bowles,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Gaae. 

Action  by  Gust  Karidis  and  Peter  Monsures,  plain- 
tiffs, against  William  Trampas,  defendant,  to  recover 
rental  paid  to  the  lessor  under  a  lease  assigned  to  de- 
fendant, upon  default  of  assignees  of  defendant 
From  a  judgment  of  nil  capiat,  plaintiffs  bring  error. 

Abraham  E.  Adblman  and  Akdbbw  J.  ViiAOHOS,  for 
plaintiffs  in  error. 

Stbdman  &  SoELKE,  f  or  def  ehdant  in  error. 

Mb.  Pbbsiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision, 

1.  LiAi^DLORD  AND  TENANT,  |  402* — When  assignment  of  lease  is 
invalid.     An  aaslgnment  of   a  lease  which  contains  a   proTision 


•Se«  nilnoU  Notes  DIseit,  VoU.  XI  to  XV,  Mid  ComobitlT*  Quartofly. 
lople  and  Mctlon  numbM'.  ^' 
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against  aBBigrnment  without  written  consent  of  the  landlord  is  in> 
valid  where  such  consent  is  not  obtained. 

2.  Landlord  and  tenant,  f  413* — when  consent  hy  lessee  to 
assignment  of  lease  by  assignee  to  other  persons  shoum.  E^ridence 
held  BuflSclent  to  show  the  consent  of  lessees  of  premises  to  aBsign- 
ment  of  the  lease  by  the  assignee  to  other  persons  and  acceptance 
of  the  obligation  of  such  subsequent  aBsigneea  in  place  of  that  of 
the  first  assignee. 

3.  Appeal  and  ebbob,  i  1303* — when  presumed  th^  evidence 
onUtted  from  hill  of  exceptions  warranted  judgment.  Where  a  bill  of 
exceptions  states  that  it  contains  all  of  the  evidence  but  it  shows  on 
its  face  that  it  does  not,  it  will  be  presumed  that  the  omitted  evi- 
dence Justified  the  finding  and  judgment  of  the  trial  court 

4.  Landlobd  and  tenant,  I  416* — when  lessee  may  not  recover 
from  assignee  rent  paid  1)y  lessee  to  lessor.  Where  a  lessee  has 
failed  to  perform  his  agreement  to  procure  the  written  consent  of 
the  lessor  to  an  assignment  of  the  lease,  he  cannot  recover  from 
the  assignee  rent  paid  to  the  leesor  due  to  the  default  of  the  as- 
signees of  such  assignee. 


Waiiam  y.  Purplci,  Plaintiff  in  Error,  t.  Bothsehild  & 

Company,  Defendant  in  Error. 

Qen.  No.  23,081.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Dennis  W. 
SuLuvAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  October  2,  1917. 

Statenoient  of  the  Case. 

Action  by  William  V.  Purple,  plaintiff,  against 
Rothschild  &  Company,  defendant,  to  recover  the  value 
of  a  piano,  alleged  to  have  been  wrongfully  taken 
under  a  chattel  mortgage.  From  a  judgment  of  nil 
capiat,  plaintiff  bring  error. 

•See  nilnoifi  Notes  DIffett,  VoU,  XI  to  XV.  and  CvmnlAtive  Quarterly, 
topic  and  geetioo  nvmber. 
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William  A.  Jennings^  for  plaii^tiff  in  error. 

JuDAH,  WiLLABD,  WoLP  &  Beiohmann,  for  defend- 
ant in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Decision. 

1.  CoNTSAOTB,  I  121*— ^hen  contract  rendered  void  hy  fUling 
in  blank  spaces  contrary  to  agreement.  Blank  spaces  In  a  contract 
may  be  filled  In  In  accordance  with  the  understanding  of  the 
parties,  but  a  departure  from  such  agreement  renders  the  contract 
void. 

2.  CoNTRACTfl,  I  827* — when  forfeiture  granted.  The  law 
abhors  a  forfeiture,  and  he  who  invokes  the  right  to  declare  one 
can  only  do  so  when  there  la  a  valid,  enforceable  contract  giving 
this  right 


Nora  Oalway,  Appellant,  t.  €lty  of  Chicago,  Appellee. 

Oen.  No.  23,085. 

1.  Infants,  |  84* — toho  may  not  discharge  judgment  in  favor  of 
infant,  A  next  friend  may  not  discharge  a  Judgment  in  favor  of 
a  minor. 

2.  JuDOMKNT,  I  642* — wliat  is  proper  procedure  where  satiafac- 
tion  is  unauthorized.  When  a  satisfaction  of  judgment  is  unau- 
thorized, the  proper  procedure  is  to  make  a  motion  to  vacate  the 
satisfaction  of  the  Judgment  record  and  annul  the  satisfaction  piece 
filed,  whereupon  an  action  may  be  brought  upon  the  Judgment. 

3.  Judgment,  f  642* — how  unauthorized  satisfaction  may  be  set 
aside.  An  unauthorized  satisfaction  of  a  Judgment  may  be  set 
aside  by  a  bill  in  equity. 


•See  lUlnols  Notes  IMvest,  YoU.  XI  to  XV,  mnd  OnmiilAtlTe  Qmrierlyp 
topic  aod  fectlon  number. 
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Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1917.  Affirmed.  Opinion  filed  October  2,  1917.  Rehearing  denied 
October  15,  1917. 

William  Scott  Stbwabt,  for  appellant;  Henby  P. 
Hbizbb,  of  counsel. 

Joseph  A.  Gbabeb,  for  appellee. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Plaintiff,  while  a  minor,  through  her  next  friend, 
her  mother,  obtained  a  judgment  against  defendant 
for  personal  injuries  in  the  Circuit  Court  of  Cook 
county  for  $450  and  costs.  This  judgment  was  as- 
signed by  the  next  friend  to  the  attorney  who  prose- 
cuted the  case  and  he  paid  to  her  the  amount  due  less 
his  lawful  charges  and  afterwards  filed  a  satisfaction 
piece  with  the  clerk  of  the  court,  who  satisfied  the  judg- 
ment of  record. 

The  next-friend  mother  was  a  deserted  wife,  with 
four  children,  who  worked  to  support  her  family.  The 
money  she  received  on  the  judgment  was  expended 
in  the  support  of  plaintiff^  who,  after  attaining  her 
majority,  repudiated  her  mother  *s  action  in  the  prem- 
ises and  instituted  this  suit  to  recover  the  amount  of 
the  Circuit  Court  judgment  with  interest  and  costs. 
The  cause  was  submitted  for  trial  before  the  court 
and  there  was  a  finding  for  defendant  and  a  judgment 
of  nil  capiat  with  costs  against  plaintiff,  who  appeals. 

The  questions  here  involved  are  of  law  and  not  of 
fact  While  a  next  friend  may  not  discharge  a  judg- 
ment in  favor  of  a  minor,  yet  it  fairly  appears  that 
the  money  received  from  the  attorney  was  used  in  the 
support  and  maintenance  of  plaintiff  prior  to  her  be- 
coming of  age. 

The  holdings  of  the  trial  judge  on  the  propositions 

Vol  ocvn  u 
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of  law  found  in  the  record  conform  to  the  law  of  the 
case  and  need  not  be  here  redted.  Plaintiff  has,  how- 
ever, proceeded  erroneously.  She  should  have  moved 
the  court  rendering  the  judgment  to  vacate  the  satis- 
faction of  the  judgment  record  and  to  annul  the  sat- 
isfaction piece  filed.  After  so  doing  she  might  have 
brought  this  action  upon  the  judgment,  which  would 
then  be  unsatisfied.  The  record  showing  a  satisfac- 
tion of  the  judgment,  no  cause  of  action  exists. 
Recourse  might  have  been  had  in  equity  by  bill  to 
set  aside  the  satisfaction  of  the  judgment.  PrindeviUe 
V.  Curran,  132  HI.  App.  162. 

In  Tunum  v.  Temke,  84  HI.  287,  it  was  held  that  the 
remedy  for  setting  aside  an  unauthorized  satisfaction 
of  a  judgment  was  by  motion  in  the  court  and  cause 
in  which  the  judgment  was  entered. 

The  judgment  of  ihe  Municipal  Court  is  affirmed. 

t\  Affirmed. 

I  •&*. 


C.  A.  Mueller  for  use  of  The  Ahrens  ft  Ott  Hanitf aetur- 
ing  Company,  Appellant,  t.  Joseph  W.  Kroll  et  al^ 
Appellees. 

Oen.  No.  28,090. 

1*  Mbohanics'  uevb,  I  67* — when  notice  of  lien  insufficient  A 
notice  of  a  mechanic's  lien  by  a  materialman  for  material  furnished 
a  subcontractor,  held  insufficient  on  the  ground  that  it  was  impos- 
sible to  tell  from  the  language  thereof  against  whom  it  was  direct- 
ed and  with  whom  the  contract  was  made. 

2.  Gabnishment,  S  126* — when  lien  of  hoe  priority  over  me- 
chanic's lien,  A  garnishee  writ  served  on  a  building  contractor 
prior  to  a  mechanic's  lien  notice  works  an  appropriation  of  so 
much  of  the  amount  due  the  Judgment  debtor  as  equals  the  amount 

•8«e  Illlnoto  Notes  Digest,  Vols.  XI  to  XV»  and  CumiilAaT*  <|vMicrl7,  mmm 
toplo  Mid  PMllon  number. 
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of  the  judgment  and  costs,  and  consequently  the  mechanic's  lien 
holder  is  not  entitled  to  any  part  of  the  fund  garnished,  where  the 
amount  owed  hy  the  garnishee  is  insufficient  to  satisfy  the  gar- 
nlsher's  claim. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Reversed  and  remanded  with  directions.  Opinion  filed  Oc- 
tober 2,  1917. 

BoBEET  W.  Dunn,  for  appellant. 

Betjel  H.  Gbundbwald,  for  appellee  V.  A.  Smith 
Company. 

Mb.  Pbesidiko  Justice  Hoij)Om  delivered  the  opinion 
of  the  court. 

This  is  a  contest  between  a  gamisher  and  the  inter- 
vening petitioner  claiming  a  right  to  the  money  in  the 
hands  of  the  garnishee  in  virtue  of  a  mechanic's  lien 
claim. 

The  facts  are  not  in  dispute,  and  the  rights  of  all 
the  parties  are  by  their  agreement  to  be  concluded  in 
this  proceeding. 

In  brief  the  facts  are  that  The  Ahrens  &  Ott  Manu- 
facturing Company  recovered  a  judgment  against  C. 
A.  Mueller  for  $491.79.  This  garnishee  suit  was  com- 
menced on  that  judgment  and  Edward  H.  Olson  and 
Christ  Serum  were  served  as  garnishees,  the  latter 
answering  that  he  was  indebted  to  Mueller  in  the  sum 
of  $276.25. 

From  the  statement  of  facts  it  appears  that  Edward 
H.  Olson  was  the  owner  of  real  estate  numbered  5142 
West  Chicago  avenue ;  that  he  let  the  general  contract 
for  the  construction  of  a  building  thereon  to  Christ 
Serum,  the  garnishee ;  that  Serum  in  turn  let  the  con- 
tract for  plumbing  work  to  Mueller,  defendant  debtor ; 
that  Mueller  purchased  the  boiler,  radiator  and  valves 
from  V.  A,  Smith  Company,  the  intervener,  and  that 
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the  Smith  Company  delivered  the  same  at  the  prem- 
ises of  Olson  and  that  they  were  used  in  the  construc- 
tion of  the  building;  that  the  last  delivery  was  made 
by  the  Smith  Company  July  5,  1913 ;  that  on  July  10, 
1913,  pison  was  served  with  garnishee  summons,  and 
on  July  13,  1916,  Christ  Serum  was  served  with  gar- 
nishee summons  in  this  case ;  that  on  August  19, 1916, 
a  notice  purporting  to  be  a  subcontractor's  lien  notice 
was  served  on  Olson  by  the  Smith  Company;  that 
Serum  was  at  the  time  of  the  service  of  the  garnishee 
summons  on  him  and  at  the  time  of  the  service  of  the 
lien  notice  of  the  Smith  Company  on  Olson,  and  still 
is,  indebted  to  Mueller  in  the  sum  of  $276.25 ;  that  The 
Ahrens  &  Ott  Manufacturing  Company  claims  all  of 
the  amount  in  the  hands  of  the  garnishee,  and  the 
Smith  Company  claims  $214.37  of  that  amount  by 
virtue  of  its  claim  for  a  mechanic's  lien;  and  that  it 
filed  an  intervening  petition  in  this  suit  claiming  that 
sum.  On  a  trial  before  the  court  there  was  a  finding 
in  favor  of*  the  Smith  Company  for  $214.37  which  it 
claimed,  and  the  balance  of  $61.88  was  awarded  to 
The  Ahrens  &  Ott  Manufacturing  Company  and  ap- 
propriate judgments  on  said  findings  entered  against 
the  garnishee.  The  garnisher  prosecutes  this  appeal, 
contending  that  it  is  entitled  to  the  $276.25,  the  amount 
in  the  hands  of  the  garnishee. 

The  mechanic's  lien  notice  is  in  evidence  and  it  is 
challenged  as  being  informal  and  not  fulfilling  statu- 
tory requirements.  The  notice  is,  we  think,  fataUy 
defective  in  that  it  is  impossible  to  tell  from  the  lan- 
guage in  which  it  is  couched  against  whom  it  is  di- 
i*ected  and  with  whom  the  contract  averred  was  made. 
Aside  from  the  validity  of  the  mechanic's  lien  notice, 
and  waiving  its  apparent  insuflSciency,  the  garnishee 
writ,  having  been  served  anterior  to  the  service  of  the 
mechanic's  lien  notice,  worked  an  appropriation  of 
so  much  of  the  amount  due  the  judgment  debtor  as 
equals  the  amount  of  the  judgment  with  costs;  and 
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the  lien  claimed  by  the  intervener,  of  which  notice 
was  not  served  upon  the  defendant  until  after  the 
service  of  the  garnishee  process,  defeats  the  lien  to 
the  extent  of  the  money  in  the  hands  of  the  garnishee 
necessary  to  pay  the  amount  due  the  garnisher  on  its 
judgment  against  Mueller.  As  said  in  Nesbitt  v.  Dick- 
over,  22  HI.  App.  140 : 

'*We  think  the  service  of  the  garnishee  process 
worked  an  appropriation  from  that  time,  of  so  much 
of  the  claim  of  the  judgment  debtor  against  the  ap- 
pellants as  the  judgment,  interest  and  costs  amounted 
to.  From  that  time  the  garnishees  could  not  voluntar- 
ily free  themselves  from  the  payment  of  the  claim  of 
the  gamiaheeing  creditor,  and  the  notice  was  only 
a  legal  demand  from  the  day  of  its  service,  and  com- 
pelled the  appelltots  to  respond  to  them  for  all  the 
money  in  their  hands,  owing  to  appellee,  not  already 
appropriated  by  them,  or  which  they  had  not  become 
bound  to  pay  in  some  other  mannei^.  From  and  after 
the  date  of  the  service  of  this  garnishee  process  the 
appellee  was  not,  in  a  legal  sense,  indebted  to  the  ap- 
pellants for  the  sum  covered  by  this  judgment." 

At  the  time  of  the  service  of  the  mechanic's  lien 
notice,  the  garnishee  was  not  indebted  to  Mueller,  as 
the  service  of  the  writ  had  worked  an  appropriation 
of  that  amount  for  the  use  of  thB  garnisher,  and  there- 
fore the  interpleader  was  not  entitled  to  any  part  of 
the  fund  garnished.  Conboy  v.  Fricke,  50  Ala.  414; 
Dorestan  v.  Krieg,  66  Wis.  604. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded  with  directions  to  that  court 
to  enter  a  judgment  in  favor  of  C.  A.  Mueller  for  the 
use  of  The  Ahrens  &  Ott  Manufacturing  Company  and 
against  the  garnishee,  Christ  Serum,  for  $226.25. 

Reversed  and  rema/nded  with  directions. 
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Mary  Sehwarz,  Appellee,  y.  Edgar  S,  Cooke,  Appellant. 
Gen.  No.  28,098.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Rukk 
H.  Qrahaic,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Judgment  by  confession  by  Mary  Schwarz,  plain- 
tiff, against  Edgar  S.  Cooke,  defendant,  under  a  war- 
rant to  confess  judgment  contained  in  a  lease  between 
the  parties,  which  judgment  was  afterwards  opened 
and  defendant  permitted  to  plead  to  the  merits.  From 
a  judgment  for  plaintiff  for  $74.25,  defendant  appeals. 

Harris  F.  Williams,  for  appellant;  W,  Soott 
Hodges,  of  counsel. 

T.  D.  Hurley,  for  appellee. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision« 

1.  Pbinoipal  and  agent,  f  163* — when  claim  for  rent  not  defeat- 
ed by  unauthoriged  act  of  former  agenti,  Wlhere  the  authority  of 
a  real  estate  firm  to  collect  rent  for  an  apartment  buUdlng,  a 
part  of  which  waa  occupied  by  a  member  of  the  firm,  la  reyoked, 
the  fact  that  the  firm  credits  such  partner  with  payment  of  rent 
due  cannot  defeat  the  claim  of  the  landlord  for  rent. 

2.  Judgment,  |  519* — when  of  forcible  entry  and  detainer  ret 
adjudicata  as  to  rent  due,  A  Judgment  in  a  forcible  entry  and 
detainer  proceeding  that  the  rent  is  due  from  a  tenant  and  unpaid 
is  ret  adjudicata  on  such  question  in  a  subsequent  action  for  rent. 
In  the  absence  of  proof  of  payment  of  the  rent  subsequent  to  such 
judgment 
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3.  Accord  and  SATisFAcriON-^tohat  does  not  constitute.  The 
settlement  of  an  account  for  rent  between  a  real  estate  firm  acting 
as  agent  and  a  member  thereof  cannot  be  availed  of  as  an  accord 
and  satisfiu^tlon  between  the  landlord  and  tenant,  since  the  defense 
of  an  accord  and  satisfaction,  to  be  available,  must  be  between  the 
parties  to  the  action  and  none  other. 


V 


Louis  Wolff,  Appellee,  t.  Foote  Brothers  Gear  &  Mach- 

ehine  Company,  Appellant. 

Gen.  No.  23,290.  (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
Stebung  Pomerot,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1917.  Affirmed.  Opinion  filed  October  2,  1917.  Oer- 
tiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  in  trespass  on  the  case  by  Louis  Wolff,  plain- 
tiflF,  against  Foote  Brothers  Gear  &  Machine  Com- 
pany, defendant,  for  personal  injuries  alleged  to  be 
due  to  the  failure  of  defendant  to  fulfill  its  statutory 
duty  in  guarding  the  machine  at  which  plaintiff  was 
working.  From  a  judgment  for  plaintiff  for  $2,500, 
defendant  appeals. 

E.  J.  McAbdle,  for  appelkmt;  P.  L.  McAbdle,  of 
counsel. 

David  K.  Tone,  for  appellee. 

Mb.  Pbesidikg  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Masteb  and  sebyaut,  |  158* — when  factory  owner  guilty  of 
violation  of  Factory  Act  as  to  guarding  machine,    A  factory  owner 

•8c«  niinote  NotM  Dlsesft,  Vols.  XI  to  XY.  mi4  CwmiUMw  QurtoKly,  mmt 
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is  guilty  of  a  violation  of  the  Factory  Act  (J.  |b  A.  K  5386  et  aeg.), 
as  to  guarding  of  machines,  where  he  fails  to  guard  a  machine 
which  is  susceptible  of  being  guarded  and  an  employee  is  injured 
as  the  result  of  such  neglect. 

2.  Master  and  sestaztt,  i  699* — when  not  ahoion  that  employee 
is  engaged  in  repair  of  unguarded  machine  in  motion.  Eyidence 
held  insufficient  to  show  that  an  employee  engaged  in  removing 
chips  from  beneath  a  pipe  on  an  unguarded  machine  which  was  in 
motion  was  engaged  in  making  "repairs"  to  the  active  mechanism 
of  a  machine  in  motion  in  violation  of  section  1  of  the  Factory  Act 
of  1909   (J.  ft  A.  IT  5386). 

3.  Appeal  and  ebbob,  |  438* — when  objection  of  variance  iM  too 
late.  The  objection  of  variance  between  pleading  and  proof  can- 
not be  made  for  the  first  time  on  appeal. 

4.  Masteb  and  servant — when  evidence  of  dimness  of  light  in 
factory  admissible.  Evidence  as  to  dimness  of  light  in  a  factory 
is  admissible,  in  an  action  by  an  employee  under  the  Factory  Act 
of  1909  (J.  ft  A.  II  5386  et  seq.),  for  injuries  due  to  the  failure  to 
guard  machinery,  as  bearing  on  the  issue  of  contributory  neg- 
ligence. 

5.  Appeal  and  ebbob,  |  408* — when  objection  that  employer  is 
under  Workmen's  Compensation  Act  too  late.  The  objection,  in  an 
action  by  an  employee  for  personal  injuries  that  defendant  at  the 
time  of  the  injuries  was  operating  under  the  Workmen's  Compen- 
sation Act,  and  that  consequently  no  right  of  action  is  available 
except  under  such  act,  comes  too  late  when  made  on  review  for 
the  first  time. 

6.  Wobkmen's  Compensation  Act,  |  5* — when  dvil  liability 
of  employer  not  affected.  An  action  by  an  employee  against  his 
employer  for  damages  for  personal  injuries  due  to  the  failure  of 
the  employer  to  guard  machinery,  in  violation  of  the  Factory 
Act  of  1909  (J.  ft  A.  t  5386  et  seq.),  is  within  the  exception  of  the 
Workmen's  Compensation  Act,  sec.  3  (J.  ft  A.  1[  5451),  providing 
that  when  the  injury  to  the  employee  is  caused  by  the  intentional 
omission  of  the  employer  to  comply  with  statutory  safety  regolar 
tions,  nothing  shall  affect  the  civil  liability  of  the  employer. 

7.  WoBKMEN's  Compensation  Act,  §  12* — when  defense  that  eni- 
ployer  is  under  is  vxtived.  The  defense  that  an  employer  is  under 
the  Workmen's  Compensation  Act  is  waived  where  the  defendant, 
in  an  action  at  common  law  by  an  employee  against  his  master 
for  personal  injuries,  fails  to  make  such  defense  under  the  gen- 
eral issue  and  offer  evidence  in  support  thereof. 

*8ee  lUlnols  Notes  Digest,  VoU.  XI  to  JLV,  and  CvmnlatiTe  QvarUrty, 
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A.  E.  Sundstrom,  Appellee^  y.  Flora  M.  Weinrlch, 

Appellant. 

Gen.  No.  23,299.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mar- 
Ti^s  M.  Gbidlet,  Judg4  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Affirmed.  Opinion  filed  October  2,  1917.  Rehearing 
denied  October  15,  1917.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Statement  of  the  Case. 

Bill  by  A.  E.  Sundstrom,  complainant,  a  building 
contractor,  against  Flora  M.  Weinrich,  defendant,  for 
the  enforcement  of  a  mechanic's  lien  on  defendant's 
building.  From  a  decree  for  complainant  for  $1,180 
and  interest  from  the  date  of  the  master's  report, 
defendant  appeals. 

Fbakk  N.  Beed^  for  appellant. 

J.  S.  Dudley,  for  appellee. 

Mb.  Pbesimng  Jtjsticb  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

L  Appeal  and  esbob,  |  866* — when  abstract  inaufftcient.  An  ab- 
stract containing  captions  of  documents  filed.  Jurats  and  other  un- 
servieeable  matter,  setting  forth  the  decree  and  master's  report 
in  hwc  verha,  and  omitting  important  documents  introduced  in 
evidence,  held  insufficient. 

2.  Appeal  and  brbob,  {  1272* — when  presumed  th^t  evidence 
sufficient  to  sustain  findings  of  master  and  decree.  It  will  be  pre- 
sumed that  the  evidence  is  sufficient  to  support  the  findings  of  the 
master  and  the  decree  where  Important  documents  are  not  pre- 
served in  the  record. 

3.  Appeal  and  ebbob,  g  864* — who  has  duty  to  make  complete 
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record.    Matters  pertaining  to  the  completeness  of  the  abstract  of 
the  record  are  the  concern  of  the  appellant 

4.  BmiiniTO  akd  ooNSTBUonoir  contbacts,  i  25* — when  only  sub- 
Mtantial  performance  of  contract  neceetary.    The  owner  of  prop- 
ertj  Is  not  entitled  to  damages  for  delays  in  the  performance  of  a  * 
building  contract  caused  by  her  own  acts,  and  substantial  perform- 
ance is  all  that  is  required  of  the  contractor. 

5.  Appeal  and  kbbob,  |  1399* — when  Undingt  of  fact  hy  master 
approved  hy  chancellor  not  disturbed.  Where  the  evidence  is  con- 
flicting the  findings  of  fact  by  the  master  approved  by  the  chancel- 
lor will  not  be  disturbed  on  review  where  the  evidence  of  the  suc- 
cessful party  found  in  the  record  is,  if  uncontradicted,  sufficient  to 
support  the  decree. 

6.  Appbai.  and  bbbob,  |  1399* — what  weight  given  findings  of 
master.  In  case  of  conflicting  evidence,  the  findings  of  a  master 
are  to  be  given  the  same  weight  as  the  verdict  of  a  jury. 

7.  INTDEST,  I  1* — when  Mowance  in  equity  proper.  The  allow- 
ance of  interest  in  a  suit  for  a  mechanic's  lien  from  the  date  of 
the  master's  report  is  not  error,  since  interest,  in  equity,  is  al- 
lowed because  of  equitable  considerations,  and  equity  gives  or  with- 
holds interest,  as  under  all  the  circumstances,  it  deems  equitable  and 
Just 


Louis  Abt^  Appellant,  t.  Chicago  Railways  Company, 

Appellee. 

Oen.  No.  23,309.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  David 
F.  Matchbtt,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  by  Louis  Abt,  plaintiff,  against  the  Chicago 
Railways  Company,  a  corporation,  defendant,  for  per- 
sonal injuries  sustained  by  plaintiff  in  an  assault  on 
him  by  one  of  defendant's  conductors.  From  a  judg- 
ment for  plaintiff  for  $25,  he  appeals. 
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Stein,  Mayeb  &  Stein,  for  appellant;  W.  S.  Hbf- 
FERAN,  Jb.,  of  counsel. 

Fbank  L.  Kbiete,  for  appellee ;  J.  B.  Guilliams  and 
Thomas  J.  Symmes  of  counseL 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

1.  Carbxebs,  I  327* — voihtn  passenger  becomes  trespasser.  A 
passenger  who  has  alighted  from  a  street  car  at  his  destinatioii 
and  reboards  the  car  to  make  an  assault  on  the  conductor  is  a 
trespasser,  the  relation  of  passenger  having  ceased  upon  leaying 
the  car. 

2.  Cabkiebs,  I  344* — when  carrier  not  liable  for  assauU  by.  con- 
ductor on  former  passenger.  Where  the  relation  of  passenger  and 
carrier  has  ceased  upon  the  passenger  alighting  at  his  destination, 
the  carrier  is  not  liable  for  an  assault  by  the  conductor  upon  such 
former  passenger  upon  his  reboarding  the  car  to  attack  the  con- 
ductor. 

3.  Assault  and  battebt,  |  22* — when  damages  not  inadequate. 
Evidence  held  sufUcient  to  sustain  a  verdict  for  |25  as  adequate 
damages  for  an  assault  upon  a  passenger  by  a  conductor  when  he 
first  alighted  from  the  car  and  before  he  forcibly  re-entered  the 
car  as  a  trespasser  to  attack  the  conductor. 

4.  Damages,  |  162* — when  exclusion  of  evidence  as  to  financial 
loss  in  business  proper.  In  an  action  by  a  passenger  against  a 
street  railroad  company  for  damages  for  personal  injuries  due  to 
an  assault  upon  plaintiff  by  defendant's  conductor,  the  exclusion 
of  testimony  regarding  financial  loss  in  the  business  of  plaintifF  is 
proper  where  there  is  no  averment  in  the  declaration  regarding 
special  damage  through  financial  loss  in  plalntilTs  business. 

5.  Damages,  |  180* — when  evidence  as  to  financial  loss  in  busi- 
ness is  inadmissible.  Even  though  a  declaration  in  an  action  ior 
assault  and  battery  contains  an  averment  regarding  financial  loss 
in  the  business  of  plaintiff,  evidence  as  to  such  loss  is  inadmissible. 

6.  Tbial,  S  78* — when  evidence  improper  in  rebuttal.  In  an  ac- 
tion for  damages  for  an  assault  and  'battery,  where  plaintifT  had 
already  testified  as  to  his  injuries  and  defendant  had  proven  by  one 
of  its  witnesses  that  plaintiff's  injuries  were  not  serious,  and  that. 
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while  his  nose  was  cut,  it  was  not  bleeding,  but  there  was  a  small 
bruise  under  his  eye,  held  that  the  admission  of  evidence  as  to  the 
condition  of  plaintiff's  face  was  not  proper  in  rebuttal. 

7.  Cabbiebs,  t  344* — when  instruction  on  liability  of  carrier  for 
assault  by  conductor  is  correct.  In  an  action  by  a  passenger  against 
a  street  railroad  company  for  damages  for  personal  injuries  due  to 
an  assault  upon  plaintiff  by  defendant's  conductor,  held  that  an  in- 
struction that  after  plaintiff  alighted  from  the  car  the  relation  of 
passenger  and  carrier  ended,  and  when  plaintiff  again  boarded  the 
car  for  the  purpose  of  assaulting  the  conductor  he  was  not  a  pas- 
senger but  a  trespasser,  and  that  defendant  was  not  liable  for  the 
conduct  of  the  conductor  towards  the  plaintiff  while  he  was  on  the 
car  for  the  purpose  of  assaulting  the  conductor,  was  corr^t. 

8.  Appeal  and  errob,  f  1407* — when  judgment  not  disturbed  be- 
cause of  inadequacy  of.  A  judgment  will  not  be  disturbed  on  ap- 
peal for  mere  inadequacy  of  damages  awarded  unless  it  is  apparent- 
that  the  verdict  was  the  result  of  passion  or  prejudice  In  the  jury 
or  of  errors  of  law  by  the  court. 


John  M.  Gallagher  and  Manrice  Ascher,  eopartners, 
trading  as  Gallagher  &  Aseher,  Appellants,  t. 
Grand  Trunk  Western  Railway  Company,  Appellee- 
Gen.  No.  22,607.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1917.  Reversed  and  judgment  here.  Opinion  filed  October  2» 
1917.    Rehearing  denied  October  15,  1917. 

Statement  of  the  Case. 

Action  by  John  M.  Gallagher  and  Maurice  Ascher, 
copartners,  trading  as  Gallagher  &  Ascher,  plaintiffs, 
against  the  Grand  Trunk  Western  Railway  Company, 
the  terminal  carrier,  defendant,  to  recover  damages 
due  to  the  freezing  of  canned  tomatoes  in  transit. 

•Bc«  nilnolfl  Notes  Divert,  Vols.  XI  to  XV,  and  CumuUiUTe  Qnarterlj,  mrnmn 
tople  and  section  nninber. 
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Gallaglier  et  al.  t.  Grand  Trunk  Western  Ry.  Co.,  207  111.  App.  316. 

Prom  a  judgment  against  them  for  costs,  plaintiffs 
appeal 

Baksb  &  HoLJ>£B,  for  appellants. 

L.  K  Smith,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Cabbiebs,  i  189* — what  U  liability  of  carrier  of  interstate 
shipment.  Every  carrier  connected  with  an  interstate  shipment  is 
liable  for  damage  or  loss  to  the  property  so  received  or  trans- 
ported, cansed  by  its  own  negligence. 

2.  Cabbiebs,  I  189* — when  bill  of  lading  of  interstate  shipment 
construed  as  contract  of  connecting  carrier.  The  bill  of  lading  for 
an  interstate  contract  issued  by  an  initial  carrier  is  to  be  construed, 
under  the  provisions  of  the  Carmack  Amendment  to  the  Interstate 
Commerce  Act,  as  the  contract  of  the  connecting  carrier. 

3.  Cabbiebs,  i  197* — when  action  for  breach  of  contract  may  be 
maintained  against  terminal  carrier.  An  action  for  breach  of  con- 
tract for  failure  to  properly  transport  and  deliver  goods,  instead  of 
an  action  in  tort  only,  may  be  maintained  against  a  terminal  car- 
rier, where  goods  are  received  by  the  consignee  in  a  frozen  con- 
dition, since  the  contract  of  the  initial  carrier  is  the  contract  of 
the  terminal  carrier. 

4.  Cabbiebs,  |  196* — when  evidence  shows  receipt  of  canned 
goods  by  terminal  carrier  in  unfrozen  condition.  In  an  action  for 
breach  of  contract  by  a  consignee  against  a  terminal  carrier  for 
failure  to  transport  canned  tomatoes  in  safety,  where  it  appeared 
that  ten  per  cent,  of  the  goods  were  examined  by  the  federal  au- 
thorities at  an  eastern  port,  to  which  they  had  been  shipped  from 
a  foreign  country,  and  found  to  be  in  good  condition;  that  goods 
in  the  cases  would  not  freeze  unless  exposed  to  a  temperature  of 
€*  Fahr.  or  lower,  and  that  the  initial  carrier  delivered  bills  of 
lading  which  recited  that  the  goods  were  in  apparent  good  order, 
evidence  held  sufScient  to  sustain  a  finding  that  the  goods  were 
not  frozen  at  the  time  of  their  receipt  by  the  terminal  carrier 
from  an  intermediate  carrier. 

•8m  minoto  Notes  Dlcvsl,  Vols.  XI  to  XV,  tmA  Ciimiil»tlTO  Quarterly  mubo 
toiMe  aad  tectloii  aumbor. 
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Moir  Hotel  Co.  y.  Fidelity  ft  Deposit  Go.  of  Md.,  207  111.  App.  318. 

6.  Cabbiebs,  (  199^ — when  Mil  of  lading  i$  prima  facie  proof  of 
condition  of  goods  at  time  of  receipt  t>y  initial  carrier.  Bills  of 
lading  issued  by  an  Initial  carrier  reciting  that  the  goods  are  in 
apparent  good  order  are  prima  facie  proof  of  the  condition  of  the 
goods  at  the  time  they  were  received  by  the  initial  carrier-  for  ship- 
ment, in  an  action  by  a  consignee  against  a  terminal  carrier  for 
breach  of  contract  in  failing  to  transport  the  goods  safely. 


Moir  Hotel  Company,  Defendant  in  Error,  t.  Fidelity  ft 
Deposit  Company  of  Maryland,  PlaintiflF  in  Error. 

Oen.  No.  22,973.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  John  R.  New- 
comer, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Affirmed.  Opinion  filed  October  2,  1917.  Rehearing  denied 
October  15,  1917. 

Statement  of  the  Case. 

Action  by  the  Moir  Hotel  Company,  plaintiff, 
against  the  Fidelity  &  Deposit  Company  of  Maryland, 
a  corporation,  defendant,  to  recover  on  a  burglary 
policy.  From  a  judgment  for  plaintiff  for  $433.70, 
defendant  brings  error.  ^ 

Meghbm,  Bangs  &  Habpeb,  for  plaintiff  in  error. 

Campbell  &  Fibcheb,  for  defendant  in  error. 

Mb.  Jitsticb  Devbb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  iNsnsANCE,  I  120* — how  policies  construed.  Policies  of  insar- 
ance  must,  where  the  language  is  doubtful,  be  construed  most 
Rtrongly  in  favor  of  the  assured. 


•See  nilnola  Notes  Digest,  ToU.  XI  to  XV*  Mid  CiutvlatlTO  QnarlCKly, 
topic  and  lectloii  Biimb«r. 
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Goepper  ▼.  Travelers  Ins.  Co.,  207  111.  App.  319. 

2.  Insurance,  S  397a* — what  losses  covered  J>y  burglary  policy, 
A  burglary  policy  Insuring  the  owner  of  a  hotel  building  against 
loss  by  robbery  (commonly  known  as  holdup)  occasioned  by  fel- 
onious, violent  and  forcible  abstraction  of  property  from  its  ofAce, 
counting  room  or  store,  where  such  loss  was  not  occasioned  by  any 
employee  and  where  the  loss  was  brought  about  by  violent  and 
forcible  means  (commonly  known  as  holdup),  and  where  th; 
premises  were  directly  under  the  charge  or  care  of  at  least  two 
persons,  must  be  construed  as  insuring  the  owner  against  loss  oc- 
casioned by  a  forcible  and  violent  abstraction  of  its  property  from 
its  premises  by  breaking  open  a  locked  case  back  of  a  cashier's 
desk  and  cigar  stand  in  which  the  cashier  had  placed  a  tin  box 
flUed  with  money  during  her  temporary  absence  from  her  desk, 
and  the  liability  for  loss  cannot  be  limited  by  the  word  "holdup*' 
to  a  violent  taking  of  the  same  under  circumstances  which  would 
constitute  robbery. 


Franees  Goepper,  Appellee,  y.  Trayelers  Insuranee 

Company,  Appellant. 

Gem  No.  28,065.  (Not  to  be  reported  In  full.) 

Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon. 
(Arables  H.  Bowles,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1917.  Affirmed.  Opinion  filed  October  2,  1917.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Frances  Goepper,  plaintiff,  against  the 
Travelers  Insurance  Company,  defendant,  to  recover 
on  an  accident  insurance  policy  upon  the  life  of  one 
Charles  H.  Goepper.  From  a  ju(Jgment  for  plaintiff 
for  $7,890,  defendant  appeals. 

P^RANK  M.  Cox,  for  appellant ;  Abbott,  Hood,  Smith 
&  Obiggs,  of  counsel. 

•n—  minols  Note*  DIseat.  Vols.  ZI  to  XV,  and  CmmlatiTe  Qurtwly,  almm 
topio  and  — ctlan  Bomber. 
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Chakles  C.  Spengeb,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Beetslon. 

*  1.  Insurance,  (  189* — when  evidence  in9uffloient  to  $how  can- 
cellation  of  accident  policy.  In  an  action  on  an  accident  Insurance 
policy,  where  It  appeared  that  defendant  unsuccessfully  attempted 
to  substitute  a  similar  policy  bearing  a  new  rate  then  In  exist- 
ence and  failed  to  return  the  additional  premium  provided  for  In 
a  rider  granting  additional  Insurance,  as  required  thereby  upon 
cancellation,  and  did  not  accept  the  tendered  premium  at  the  old 
rate,  evidence  held  Insufficient  to  show  a  cancellation  of  the  policy. 
2.  Insubange,  f  196* — when  evidence  insuHicient  to  show  abanr 
donment  of  accident  policy  by  insured.  In  an  action  on  an  acci- 
dent insurance  policy,  where  It  appeared  that  insured,  a  few  days 
before  the  expiration  of  the  policy,  tendered  the  premium  at  the 
rate  required  by  the  policy,  instead  of  the  new  rate  demanded  by 
the  agent,  but  stated  to  the  agent  at  a  subsequent  time,  when 
the  latter  tried  to  induce  him  to  take  Insurance  in  another  com- 
pany, that  he  did  not  want  to  take  any  more  insurance  and  that 
he  had  got  accident  insurance  all  out  of  his  mind,  evidence  held 
insufficient  to  show  an  abandonment  of  the  contract 

*^  •See  niinoto  NotM  Dls«H,  Vols.  XI  to  X¥,  and  OvmuUitfTe  awtoriy. 
tople  and  Metion  nambcr. 
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Epstein  y.  Fort  Dearborn  Motor  Cartage  Co.,  207  III.  App.  321. 


lax  Epstein,  Appellee,  t.  Fort  Dearborn  Motor  Cartage 

Company,  Appellant. 

Gen.  No.  23,074.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A  WiLUAMS,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Afflrmed.    Opinion  illed  October  2,  1917. 

Statement  of  the  Case. 

Action  by  Max  Epstein,  plaintiff,  against  the  Fort 
Deai1)om  Motor  Cartage  Company,  a  corporation, 
defendant,  to  recover  on  four  promissory  notes  given 
by  defendant  to  Master  Motor  Company  and  alleged 
to  have  been  by  it  indorsed  and  delivered  before  ma- 
turity, for  a  valuable  consideration,  to  plaintiff.  From 
a  judgment  for  plaintiff  for  $653.66,  defendant  ap- 
peals. 

Frank  D.  Fulton  and  Eugenb  L.  OABihr,  for  ap- 
pellant; Eabl  James  Gabet,  of  counsel. 

Stein,  Mayeb  &  Stein,  for  appellee;  SioiiUND  W. 
David  and  Ezba  Cohn,  of  counseL 

Mb.  Justice  Devbb  delivered  the  opinion  of  the 

court 

Abstraet  of  the  Seelsion. 

1.  Bills  aih)  notes,  |  336* — noihen  copy  of  note  filed  U  not  pari 
0/  declaration.  Where  a  copy  of  a  promissory  note  is  tiled  with  or 
attached  to  a  declaration,  it  does  not  become  a  part  thereof. 

2.  Chattel  mobtqagbs,  |  216* — when  asaiffnmeni  of  notes  not 
itating  on  faces  to  he  secured  by  cTtattel  mortgage  not  invalidated, 
CoQitwrighrs  111.  St  ch.  107,  sec.  8  (J.  lb  A.  T  7602),  providing  that 
all  notes  secured  by  chattel  mortgages  shaU  state  upon  their  face 

*8m  nilMto  NotM  Dlfest,  Vols.  XI  to  XV,  aiid  OamviatlTO  Qnartorly,  mmm 
tople  ood  MctloB  Bumbor. 
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that  they  are  bo  secured,  and,  when  assigned  by  the  payee,  shall 
be  subject  to  all  defenses  existing  between  the  payee  and  the 
payor,  does  not  invalidate  an  assignment  of  notes,  even  though 
they  are,  and  appear  on  their  faces  jto  be,  secured  by  a  chattel 
mortgage,  but  merely  permits  a  person  sued  on  such  notes  to  set 
up  any  defense  existing  between  the  payee  and  payor. 

3.  Municipal  Couet  of  Chicago,  |  13* — when  aUegatUmi  in 
statement  of  claim  taken  a$  true.  The  statements  of  a  plaintiff  in 
his  statement  of  claim  as  to  the  amount  due  on  promissory  notes 
sued  on  must  be  taken  as  strictly  true  until  met  by  a  sufficient  de- 
nial. 

4.  Municipal  Coxjbt  of  Cricaoo,  |  13* — when  aUfidavit  of  meriU 
insufficient  to  put  plaintiff  to  proof  of  claim.  In  an  action  in  the 
Municipal  Court  of  Chicago  on  promissory  notes,  where  plaintiff 
set  up  in  his  statement  of  claim  that  there  was  legally  due  him 
the  full  amount  claimed  in  the  statement,  held  that  an  allegation 
in  defendant's  affidavit  of  merits  merely  denying  any  knowledge 
of  the  matter  was  not  sufficient  to  put  plaintiff  on  proof  of  allega- 
tion in  his  statement  of  claim. 

6.  Municipal  Coubt  of  Chicago,  |  13* — when  affidavit  of  merits 
in  action  on  notes  is  insufficient.  In  an  action  on  four  promissory 
notes  by  the  assignee  against  the  maker,  held  that  an  affidavit  of 
merits  which  failed  to  present  the  defenses  that  the  consideration 
for  the  notes  had  failed  and  that  there  was  a  breach  of  warranty 
of  the  machinery  which  represented  the  consideration  for  the 
notes,  and  that  the  notes  were  within  the  provisions  of  J.  ft  A. 
K  7602,  providing  that  all  notes  secured  by  chattel  mortgage  shall 
state  such  fact  upon  their  faces  and,  when  assigned,  shall  be  sub- 
ject to  all  defenses  existing  between  the  payee  and  payor,  was 
insufficient  to  defeat  plaintiff's  claim  that  he  was  a  bona  fid6 
holder  in  due  course  of  the  notes. 

6.  Venue,  §  14* — when  m>otion  for  change  of  is  too  late,  A  peti- 
tion for  change  of  venue,  presented  after  two  affidavits  of  merits 
have  been  stricken  from  the  flies  and  after  counsel  for  plaintiff 
has  presented  and  argued  his  motion  to  strike  an  amended  second 
affidavit  of  merits,  is  too  late. 

7.  Venue,  §  19* — how  petition  for  change  of  construed,  A  peti- 
tion for  a  change  of  venue  must  be  strictly  construed. 

8.  Venue.  {  20* — when  petition  for  change  of  is  insufficient 
A  petition  for  a  change  of  venue  which  incorrectly  designates  the 
petitioner,  who  is  the  plaintiff,  as  defendant,  and  Is  signed  by  a 
certain  person  as  authorized  agent  for  defendant,  and  alleges  that 
"he"  could  not  expect  a  fair  trial,  and  falls  to  allege  that  the  de- 
fendant could  not  receive  a  fair  trial,  is  insufficient. 


•See  ininolB  Notes  DIjreet.  Volt.  XI  to  XV,  and  CumiUAtlT*  Qoarterly, 
tople  Mid  section  BombiBr. 
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9.  Appeal  and  xbbob,  |  1094*— icAo*  U  improper  matter  in  brief. 
It  is  highly  improper  for  counsel  to  use  in  their  brief  insolent  and 
opprobrious  language  regarding  the  trial  court  in  making  its  rul- 
ings, even  if  the  court  has  committed  error. 


Ernest  Turner,  Plaintiff  in  Error,  t.  Samuel  Buchs- 
baum, trading  as  S.  Buchsbaum  &  Company^  De- 
fendant in  Error. 

Gen.  No.  23,087.  (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.     Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  by  Ernest  Turner,  plaintiff,  against  Samuel 
Buchsbaum,  trading  as  S.  Buchsbaum  and  Company, 
defendant,  to  recover  for  personal  injuries  sustained 
while  in  the  employ  of  defendant.  From  a  judgment 
for  defendant,  plaintiff  brings  error. 

Stedman  &  SoBLKB,  f or  plaintiff  In  error ;  Swan  M. 
Johnson,  of  counsel. 

Mayeb,  Mbyeb,  Austrian  &  Platt,  for  defendant  in 
error ;  Ajbbaham  Mbybb,  of  counsel. 

Mr.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Kasteb  Ain)  SEBVANT,  {  339* — when  servant  cusumes  risk  of 
accident.    Where  a  servant  has  notice  for  several  days  prior  to  an 

•Sre  niliMto  Notes  Digest,  Vols.  XI  to  XT,  Mid  CvmalaiiTo  Qoartorlj,  Mme 
tople  and  oectlon  Bvmbor. 
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accident  of  the  presence  near  a  punch  press  of  pieces  of  wood,  junk 
and  rubbish  of  various  kinds,  he  assumes  any  risk  of  an  accident 
happening  from  pieces  of  wood  getting  under  the  foot  lever  and 
throttle  of  the  machine,  which  act  causes  a  hammer,  a  part  of  the 
machine,  to  be  released  and  drop  upon  his  hand,  the  machine  be- 
ing ordinarily  operated  by  means  of  the  foot  pedal. 

2.  Master  and  bebyant,  |  123* — what  is  duty  of  mtuter  at  to 
safe  place  to  work.  It  is  the  duty  of  a  master  to  use  reasonable 
care  in  providing  a  punch-press  operator  with  a  safe  place  to 
work,  and  also  to  keep  the  machinery  and  tools  used  by  the  op- 
erator in  a  reasonably  safe  condition. 

3.  BlASTEB  AKD  BEBVAiTT,  (  764* — wMn  vcTdict  pTopcrly  directed 
for  defendant  in  action  hy  employee  for  personal  injuries.  In  an 
action  by  a  punch-press  operator  to  recover  for  personal  Injuries 
sustained  as  the  result  of  a  piece  of  wood  getting  in  the  foot  lever 
of  the  machine  at  which  plalntlfF  was  working  and  causing  a  ham- 
mer to  be  released  and  fall  on  plaintiff's  hand,  evidence  held  in- 
sufficient to  show  any  negligence  of  defendant,  and  to  warrant  the 
directing  of  a  verdict  in  defendant's  favor. 


■H- 


Pietro  Caira,  Appellee,  t.  Fort  Dearborn  National 

Bank,  Appellant. 

Gen.  No.  23^02.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Shibidah 
E.  Fbt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Affirmed.  Opinion  filed  October  2,  1917.  Certiorari  daded 
by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case* 

Action  by  Pietro  Caira,  plaintiff,  against  the  Port 
Dearborn  National  Bank,  defendant,  to  recover  the 
sum  of  $1,676.65  collected  by  defendant  from  a  foreign 
bank  through  a  power  of  attorney,  delivered  to  de- 
fendant by  a  private  banker  acting  as  agent  for  plain- 
tiff and  deposited  to  the  credit  of  such  private  banker, 

•S«e  niliiois  Notes  Dlsegi,  Vols.  XI  to  XY,  and  CuaUittvit  Qasrtorty*  mum 
topic  and  tectton  namber. 
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who  appropriated  the  money  to  his  own  nse.  From  a 
judgment  for  plaintiff  for  $1,676.65,  defendant  ap- 
peals. 

Adams,  Cbews,  Bobb  &  Westcott,  for  appellant. 

Edmukd  J.  Bice  and  Fbakk  DeBabtolo,  for  ap- 
pellee. 

Mb.  Justice  Deyeb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  BviDBHOB,  I  188* — when  notice  to  produce  document  before  in- 
troducino  copy  i«  unnecessary.  Where  an  action  against  a  bank 
collecting  money  and  wrongfully  crediting  it  to  an  agent  of  plain- 
tlJS  is  based  upon  a  power  of  attorne^^  to  collect  given  defendant 
and  defendant  admits  the  execution  of  the  power  of  attorney  and 
delivery  of  same  to  it,  defendant  has  knowledge  of  the  fact  that 
such  instrument  is  necessary  to  establish  plaintiff's  case,  dispens- 
ing with  service  of  notice  to  produce  before  trial,  and,  upon  its 
failure  to  produce  such  document,  a  copy  thereof  is  admissible  in 
evidence. 

2.  CiTSTOMB  AND  USAGES*,  §  11* — ufhot  constituten  usage,  A 
usage  must  be  generally  known  and  established,  and  so  well  set- 
tled and  so  uniformly  acted  upon,  as  to  raise  a  fair  presumption 
that  it  was  known  to  both  parties,  and  that  they  contracted  with 
reference  to  and  in  conformity  with  it. 

3.  Customs  and  usages,  |  27* — when  evidence  does  not  show 
known  general  usage.  Evidence  held  insufficient  to  establish  a 
general  usage  among  bankers  collecting  money  from  foreign  banks 
for  agents  of  persons  residing  in  the  United  States  through  pow- 
ers of  attorney  given  by  depositors,  of  crediting  the  agents  with 
the  amount  of  deposit  so  as  to  warrant  a  finding  that  the  deposi- 
tors knew  of  such  usage. 

4.  Banks  and  banking,  §  160* — when  hank  collecting  money  in 
foreign  hank  liable  for  payment  of  m^ney  to  agent  of  depositor. 
Where  a  bank  is  given  a  power  of  attorney  to  collect  money  in  a 
foreign  bank  by  the  agent  of  the  depositor,  the  fact  that  there  Is 
a  limited  usage  unknown  to  the  depositor  whereby  ^the  collecting 
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bank  credits  the  agent  with  the  deposit,  cannot  operate  to  relieve 
the  collecting  bank  from  liability  where  the  money  is  converted  by 
the  agent  to  his  own  use. 

5.  Bakkb  and  BANiaNG — tohat  is  the  effect  of  delivery  of  pott 
hooks  to  third  person.  The  delivery  of  pass  books  on  a  foreigo 
bank  by  the  depositor  to  his  agent  does  not  warrant  a  collecting 
bank  in  treating  such  agent  as  the  owner  of  the  funds^  since  pan 
books  are  not  negotiable  instruments. 


Bohnmil  Bnzleka,  Appellee^  t.  Willy  H.  Lav,  Appellant. 

Gen.  No.  23,286.  (Not  to  be  reported  in  full.) 
Joseph  Korinek,  Appellee,  y.  Willy  H.  Lau,  Appellant 

Gen.  No.  23,287.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiixiam 
N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Consolidated  actions  by  Buhumil  Buzicka  and 
Joseph  Korinek,  respectively,  plaintiffs,  against  Willy 
H,  Laa,  defendant,  to  recover  on  a  promise  by  defend- 
ant to  repay  plaintiffs  for  stock  purchased  in  the  cor- 
poration in  which  defendant  owned  nearly  all  the  sto<^. 
From  a  judgment  for  plaintiffs  for  $390  and  $200, 
respectively,  defendant  appeals. 

Eastman,  White  &  Hawxhubst,  for  appellant; 
Balph  B.  Hawxhubst  and  Homeb  C.  Dawsok,  of 
counsel. 

Chabi/Bs  S.  HAMHiTON,  for  appellees. 
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Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  CoBPOSATioNs,  f  149^ — When  evidence  shoto$  promise  by  stock- 
holder to  personally  purchase  stock.  Evidence  held  sufficient  to 
sustain  a  finding  that  defendant,  the  owner  of  nearly  all  the  stock 
in  a  corporation,  orally  promised  to  employees  purchasing  stock 
to  personally  purchase  the  shares  of  the  stock  if  sucAi  employees 
left  the  service  of  the  corporation. 

2.  CoBFOBATiONS,  |  142* — whcn  promise  by  stockholder  to  re- 
purchase stock  is  based  upon  consideration,  A  promise  by  a  stock- 
holder, who  transfers  his  stock  to  a  corporation,  to  employees  pur- 
chasing stock  that  he  will  personally  repurchase  their  cdiares  upon 
their  leaving  the  service  of  the  corporation  is  based  upon  a  consid- 
eration where  the  stock  is  in  fact  the  property  of  such  stockholder, 
and  he  derives  direct  personal  benefit  from  the  contract. 

3.  Vravob,  Statute  of,  |  25* — when  contract  for  repurchase  of 
8tock  is  not  within,  A  contract  for  the  repurchase  of  stock  by  a 
stockholder  of  a  corporation  from  employees  purchasing  stock  upon 
the  latter  leaving  the  employ  of  the  corporation  is  not  within  the 
Statute  of  Frauds,  because  it  is  not  to  be  performed  within  a  year, 
where  it  is  completely  executed  upon  the  part  of  the  employees 
and  the  latter  could  at  any  time  within  a  year  have  terminated 
their  employment  with  the  corporation. 

4.  MuNicipAi.  CouBT  or  Chicago,  |  13a* — what  does  not  consti- 
tute material  variance  in  fourth-class  case.  In  a  fourth-class  case 
In  the  Municipal  Court  of  Chicago,  a  variance  between  the  pleading 
and  proof  as  to  the  date  of  the  execution  of  an  oral  contract  sued 
on  held  not  so  material  as  to  warrant  a  reversal  where  defendant 
was  fully  apprised  of  the  nature  of  the  claim  against  him. 

5.  Municipal  Court  of  Chicago,  {  28* — when  claim  of  variance 
is  too  late.  The  claim  of  variance  between  a  statement  of  claim 
and  the  proof  is  too  late  where  the  objection  is  first  raised  on  ap- 
peal. 
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Albert  Cada,  Appellant,  t.  James  Sack  et  aL,  Appellees. 
Gen.  No.  23,327.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the  Hon.  Fud- 
EsioK  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Bill  by  Albert  Cada,  a  building  contractor,  complain- 
ant, against  James  Sack  and  others,  defendants,  for 
foreclosure  of  a  mechanic's  lien  on  a  building  owned  by 
James  Sack  and  conveyed  to  his  wife,  Amalie  Sack,  and 
of  which  a  trust  deed  was  executed  as  security  for  a 
loan.  From  a  decree  dismissing  the  bill,  complainant 
appeals. 

Edwabd  J.  Herducka,  for  appellant. 

» 

Waltbb  Teuo,  for  appellees. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Mechanics'  ijens,  |  5* — how  act  construed.  The  Mechanics' 
Liens  Act  is  in  derogation  of  the  common  law.  It  confers  special 
favors  and  privileges  upon  one  class  of  creditors,  and  while  it 
should  be  construed  so  as  to  give  effect  to  the  evident  purpose  and 
intention  of  the  Legislature,  its  meaning  cannot  be  extended,  nor 
can  there  be  conferred  upon  this  favored  class  of  creditors  rights 
and  privileges  not  within  the  language  of  the  act 

2.  Mechanics'  liens,  ^  92* — who  U  jntrchaser  of  property  with- 
in  itatute,  A  wife  of  the  owner  of  a  building,  to  whom  the  prop- 
erty is  deeded  without  consideration,  is  a  "purchaser"  within  the 
Mechanics'  Liens  Act,  sec.  7  (J.  &  A.  f  7145),  providing  that  no 
contractor  shall  be  allowed  to  enforce  such  lien  against  or  to  the 
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prejudice  of  any  other  creditor  or  inctunbrancer  or  purchaser,  un- 
less within  four  months  after  completion,  he  shall  either  bring 
suit  to  enforce  his  lien  therefor  or  shall  file  his  claim  for  lien, 
and  her  rights  will  be  protected,  especially  where  the  contractor  has 
constructive  notice,  due  to  the  recording  of  the  deed,  of  the  trans- 
fer three  months  prior  to  the  expiration  of  the  four  months'  period. 
3.  Mechaivicb'  liens,  {  93* — when  claim  for  Hen  may  he  en- 
forced.  No  lien  can  be  enforced  even  as  against  the  owner  of 
property  unless  a  claim  for  a  mechanic's  lien  is  filed,  or  suit  to  en- 
force the  lien  begun,  within  four  months  after  the  last  payment  on 
a  building  contract. 


Nellie  A.  Beehtel,  Executrix,  Defendant  In  Error^  t. 
George  A.  Marshall,  Plaintiff  In  Error. 

Gen.  No.  82,624.  (Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  David  F. 
Matchett,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  October  2,  1917.  Rehearing 
denied  October  15,  1917. 

Statement  of  the  Case. 

Action  by  Nellie  A.  Bechtel,  executrix  of  the  last 
will  and  testament  of  Henry  H.  Bechtel,  deceased, 
plaintiff,  against  George  A.  Marshall,  defendant,  on  a 
promissory  note.  From  a  judgment  for  plaintiff  for 
$24,207.24  upon  a  directed  verdict,  defendant  brings 
error. 

Helmsb,  Motjlton^  Whitman  &  Whitman,  for  plain- 
tiff in  error;  Lloyd  0.  Whitman  and  Roland  D.  Whit- 
man, of  counsel. 

CxjLVBB,  Andbbws  &  KiNG,  for  defendant  in  error. 
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Bechtel  y.  Marshall,  207  111.  App.  889. 

Mb.  Justice  McSubelt  delivered  the  opinion  of  the 
conrt 

Abstract  of  the  Beeision. 

1.  Bills  and  notes,  {  420* — when  documentary  evidence  U  in- 
admiasihle  in  action  on  note.  In  an  action  by  the  representatlTt 
of  a  deceased  stockholder  on  a  note  given  by  one  stockholder  to 
deceased  in  an  alleged  settlement  among  stockholders  at  the  time 
of  the  winding  up  of  the  business  of  the  corporation,  to  reimburse 
deceased  for  the  portion  of  defendant's  share  of  the  debts  of  the 
corporation  assumed  by  deceased,  in  which  defendant  claimed  that 
there  was  an  error  in  the  statement  of  accounts  at  the  time  of 
settlement,  held  that  writings  in  books  and  papers  offered  by  de- 
fendant made  by  parties  other  than  deceased  or  his  repreeentatiTes 
were  inadmissible,  because  not  binding  on  him,  and  that  other 
writings,  the  authorship  of  which  was  not  shown,  were  also  in- 
admissible. 

2.  Bills  and  notes,  |  443* — lof^en  evidence  ineuffident  to  show 
failvre  of  consideration.  In  an  action  by  the  rBpresentatiye  of  a 
deceased  stockholder  in  a  corporation  on  a  note  given  by  another 
stockholder  in  an  alleged  settlement  of  defendant's  share  of  the 
indebtedness  of  the  corporation  assumed  by  deceased,  evidence  held 
insufficient  to  show  that  such  note  was  without  consideration. 

3.  Bills  and  notks,  {  440* — when  evidence  inanfflcient  to  $hou> 
note  was  for  accommodation  jnirposea.  In  an  action  by  the  repre- 
sentative of  a  deceased  stockholder  in  a  corporation  on  a  note 
given  by  another  stockholder  in  an  alleged  settlement  of  defend- 
ant's share  of  the  indebtedness  of  the  corporation  assumed  by  de- 
ceased, evidence  held  insufficient  to  show  that  such  note  was  for 
accommodation  purposes. 

4.  Bills  and  notes,  |  407* — when  burden  of  proof  it  on  defend- 
ant. The  burden  of  proof  is  on  defendant  in  an  action  on  a  prom- 
issory note  to  show  failure  of  consideration. 

•See  nitaioto  NotM  Dlveei,  Yoli.  XI  im  XV,  aad  OooralattYtt  Qurtctly,  MtfM 
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J.  jr.  Cohen,  Plaintiff  In  Error,  y.  Anna  Rosenthal  and 
Michael  Rosenthal,  Defendants  In  Error.   ^ 

Oen.  No.  23,054.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sul- 
UfAK,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  by  J.  J.  Cohen,  plaintiff,  against  Anna  Rosen- 
thal and  Michael  Rosenthal,  defendants,  on  certain 
promissory  notes.  A  judgment  by  confession  against 
defendants  was,  on  motion  of  defendant  Anna  Rosen- 
thal, vacated  as  to  her,  and  she  was  let  in  to  plead, 
but,  on  the  trial,  the  case  was  dismissed  for  the  failure 
of  plaintiff  to  appear  and  prosecute  the  action.  From 
an  order  made  at  a  subsequent  term  correcting  an 
erroneous  entry  of  the  clerk  of  court  at  the  time  of 
the  trial  on  the  **half  sheet,'*  that  the  order  to  vacate 
the  judgment  was  dismissed  for  want  of  prosecution, 
so  as  to  read  that  the  judgment  by  confession  was 
vacated  and  the  action,  as  to  the  defendant  Anna 
Rosenthal,  was  dismissed,  plaintiff  brings  error. 

Pines  &  Newmann,  for  plaintiff  in  error. 

Max  M.  Gbossman^  for  defendant  in  error  Anna 
Rosenthal. 

Mr.  Justice  McSubely  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  JuDOMKirr,  I  266* — what  error  dy  clerk  in  entering  may  he 
corrected  at  iuhsequent  term.    Where  a  derk  of  court,  after  a  caae 
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coming  on  for  trial,  after  the  vacation  of  a  Judgment  by  confession, 
was  dismissed  for  want  of  prosecution,  made  an  entry  in  his  min- 
ute book  Indicating  a  dismissal  for  want  of  prosecution,  but  lat«r, 
In  transcribing  the  order  from  the  minute  book  to  the  "half  sheet,** 
wrote  that  the  order  to  vacate  the  judgment  of  the  previous  date 
was  dismissed  for  want  of  prosecution,  held  that  a  clerical  error 
was  committed  which  might  properly  be  corrected  by  order  n«fie 
pro  tunc  at  a  subsequent  term. 

2.  JuDOMXRT,  I  263* — when  minutCM  of  clerk  iuffldent  to  eniible 
court  to  determine  what  order  was  for  purpose  of  correction  of  er^ 
ror»  The  minutes  of  a  clerk  "Dls.  wt'Pros.  p.  c,"  meaning,  dis- 
missed for  want  of  prosecution  at  plaintlfTs  costs,  made  at  the 
time  of  the  trial  of  an  action  on  promissory  notes,  upon  failure 
of  either  party  to  appear,  a  Judgment  by  confession  having  been 
vacated  at  a  previous  time,  held  sufficient  to  determine  what  the 
order  was  so  as  to  warrant  the  correction  at  a  subsequent  term  of 
the  clerical  error  of  the  derk,  in  transcribing  the  order  from 
the  minute  book  to  the  "half  sheet,''  by  writing  that  the  order  to 
vacate  the  Judgment  had  been  dismissed. 

8.      DlSMIBSikl.,    NOHBUIT   AIVD   ^IBCOIfTlNUANCS.    |    ZS^-^WhCH   OrdCT 

diimisHng  case  for  want  of  prosecution  is  proper.  Where  a  de- 
fendant has  procured  the  vacation  of  a  Judgment  by  confession  and 
plalntilf  fails  to  appear  at  the  time  of  trial,  an  order  dismissing 
the  case  for  want  of  prosecution  is  proper. 

4.  JxTDOuxzTT,  §  86*— 4(7^t  is  cffect  of  opening  judgment  ^  con- 
fession on  hurden  of  proof.  Where  a  defendant  has  been  let  in  to 
plead,  upon  the  opening  of  a  Judgment  by  confession,  the  burden 
rests  upon  plaintiff  to  prove  his  case  the  same  as  If  there  had 
been  no  Judgment  by  confession. 


•B—  nUaols  NotM  DiKMt,  Vols.  XI  to  ZV,  mmA  CnmalAttve  Qamrimwtr, 
pie  Mi4  ■•etioa  number. 


tople 


Chicago — ^Fibst  District — Octobeb,  1917.      333 

U  Starks  Co.  y.  Michigan  Central  R.  Co.,  207  IlL  App.  333. 


lu  Starks  Company,  Appellant,  y.  Michigan  Central 

Bailroad  Company,  Appellee. 

Oen.  No.  28,070. 

L  MuifioiPAi.  CouKT  or  Chicago,  |  13* — when  statement  of 
eJaim  U  sufflcient  in  action  against  initial  interstate  carrier  for  in- 
fwy  to  goods.  In  an  action  In  the  Municipal  Court  of  Chicago 
under  the  Carmack  Amendment  to  the  Interstate  Commerce  Act 
against  an  Initial  carrier  of  an  Interstate  shipment  of*  produce,  a 
statement  of  claim  alleging  that  plaintiff  delivered  to  defendant 
a  car  of  produce  to  be  transported  from  a  certain  point  In  one 
State  to  a  certain  city  In  another  State  for  reconslgnment,  that 
afterwards  plaintiff  In  the  State  of  shipment  reconslgned  the 
produce  while  It  was  In  the  possession  of  defendant's  agent,  a  con- 
necting carrier;  that  it  was  defendant's  duty  to  transport  the 
produce  to  the  place  of  destination  and  that  It  had  negligently 
failed  to  do  so,  to  plalntUTs  loss,  held  sufficient 

2.  Carbiebs,  i  188* — when  initial  carrier  liable  for  failure  to 
transport  reconsigned  interstate  shipment  to  JLestination.  Where 
a  reconslgnment  of  an  Interstate  shipment  of  goods  Is  made  while 
they  are  in  possession  of  the  Initial  carrier  and  before  delivery  to 
a  connecting  carrier,  the  liability  of  the  Initial  carrier  for  failure 
to  transport  the  goods  safely  to  the  destination  as  indicated  by 
the  reconslgnment  exists;  and  it  Is  the  established  rule  In  cases 
of  this  sort  that  the  second  carrier  is  the  agent  of  the  Initial  carrier. 

3.  Cabbiebb,  t  188* — when  initial  carrier  is  liable  for  injury  to 
interstate  reconsigned  shipment  under  Carmack  Amendment,  Un- 
der the  Carmack  Amendment  to  the  Interstate  Commer<!e  Act, 
where  a  reconslgnment  of  an  interstate  shipment  of  goods  is  made 
while  they  are  in  the  possession  of  a  connecting  carrier  in  the 
State  of  shipment,  the  initial  carrier  is  liable  for  the  negligent  in- 
jury to  such  goods  before  delivery  at  the  point  of  destination  as  in- 
dicated by  the  reconslgnment,  where  there  is  nothing  in  the  bill  of 
lading  Issued  by  defendant  that  the  point  of  destination  originally 
designated  is  to  be  the  point  of  delivery,  but  the  shipment  is  "for 
reconslgnment,"  since  the  connecting  carrier  is  the  agent  of  the 
initial  carrier. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judg:e,  presiding.  Heard  In  this  court  at  the  March  term, 
1917.  Reversed  and  remanded  with  directions.  Opinion  filed  Oc- 
tober 2,  1917. 


1 
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U  StarkB  Ck>.  y.  Michigan  Central  R.  Co.,  207  IlL  App.  333. 

Elliott  R.  Goldsmith,  A.  W.  Mabtin  and  Edwabd 
I£  S.  Mabtin,  for  appellant. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellee; 
Frank  H.  Townbb^  of  counsel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Plaintiff,  bringing  suit  under  the  Cannae^  Amend- 
ment to  the  Act  to  Regulate  Commerce,  to  recover 
for  alleged  damages  to  a  shipment  of  goods,  was  met 
by  a  motion  to  strike  its  statement  of  claim  on  the 
ground  that  it  failed  to  state  any  cause  of  action 
against  defendant.  The  trial  court  acted  favorably 
upon 'this  motion  and,  plaintiff  standing  by  its  state- 
ment, the  suit  was  ordered  dismissed.  Plaintiff  ap- 
peals to  this  court  asserting  the  sufficiency  of  the 
claim. 

By  its  statement  of  claim  plaintiff  alleged  that  at 
Mattawan,  Michigan,  it  delivered  to  the  defendant  one 
car  of  potatoes  of  the  value  of  $372.12,  to  be  by  the 
defendant  safely  transported  for  plaintiff  for  hire 
froni  Mattawan  to  Louisville,  Kentucky,  for  recon- 
signment,  and  afterwards  plaintiff,  at  Grand  Rapids, 
Michigan,  recoQsigned  said  potatoes,  and  defendant, 
by  its  agent,  the  Chicago,  Indianapolis  &  Louisville 
Railway  Company,  the  carrier  which  then  had  said 
goods  in  its  possession  for  delivery  to  plaintiff  at  said 
Louisville,  as  a  part  of  the  transportation  aforesaid, 
contracted  with  the  plaintiff  for  hire  to  safely  trans- 
port said  potatoes  to  New  Orleans,  Louisiana;  that 
defendant  was  a  common  carrier  for  hire,  operating 
lines  of  railroad  and  transporting  goods  for  hire  in 
interstate  commerce,  and  in  these  dealings  with  the 
plaintiff  it  was  acting  as  a  common  carrier  in  inter- 
state commerce;  that  defendant,  upon  receiving  the 
potatoes  at  Mattawan,  issued  and  delivered  a  bill  of 
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lading,  which  is  set  out  in  the  statement  of  claim  in 
full.  It  recites  the  receipt  of  the  potatoes  by  the 
defendant  in  apparent  good  order,  and  the  agreement 
to  carry  them  to  Louisville,  Kentucky, '  *  for  reconsign- 
menf  It  is  alleged  that  afterwards,  at  the  time  of 
the  reconsignment,  the  defendant,  by  its  agent,  the 
Chicago,  Indianapolis  &  Louisville  Eailway  Company, 
issued  to  plaintiff  at  Grand  Eapids  a  bill  of  lading 
which  recited  that  the  latter  company  had  received 
at  Grand  Rapids  in  apparent  good  order  the  car  of 
potatoes  and  agreed  to  carry  the  same  to  destination. 
New  Orleans.  The  bill  of  lading  further  recited  that 
it  was  issued  in  exchange  **for  M.  C.  E.  E.  bill  of  lad- 
ing, issued  at  Mattawan,  Mich."  It  was  further  al- 
leged that  plaintiff  surrendered  to  the  defendant's 
agent,  the  Chicago,  Indianapolis  &  Louisville  Eailway 
Company,  the  bill  of  lading  first  issued  in  exchange 
for  the  bill  of  lading  secondly  issued.  It  was  alleged 
that  under  the  statute  it  became  the  duty  of  the  de- 
fendant to  safely  transport  the  potatoes  from  Mat- 
tawan to  New  Orleans  in  good  order  and  condition, 
and  that  defendant  failed  to  safely  transport  them, 
but  acted  negligently  and  without  due  and  ordinary 
care  for  the  safety  of  the  potatoes,  and  that  they 
thereby  became  damaged  and  destroyed  to  the  extent 
of  $313.42,  and  were  delivered  in  New  Orleans  in  this 
damaged  condition.  It  was  sought  to  recover  this 
amount  with  interest.  Plaintiff  claimed  other  dam- 
ages and  expenses,  and  by  its  affidavit  alleged  the  total 
amount  of  $600  to  be  due. 

Properly  read,  the  statement  alleges  that  the  re- 
consignment  was  made  at  Grand  Eapids,  Michigan, 
at  the  instance  of  the  plaintiff  by  the  Chicago,  Indi- 
anapolis &  Louisville  Eailway  Company,  the  agent  of 
the  defendant,  and  while  the  goods  were  in  the  pos- 
session of  the  second  carrier.  Defendant's  argument 
is  predicated  upon  the  assumption  that  the  reconsign- 
ment was  made  at  Louisville,  the  destination  of  de< 
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fendant's  undertaking  for  carriage.  From  this  is 
deduced  the  conclusion  of  a  completed  delivery.  The 
argument  is  that  defendant  is  liable  for  only  such 
damage  to  the  property  as  occurred  prior  to  recon-. 
signment  at  Louisville,  and  therefore,  as  the  state- 
ment of  claim  does  not  allege  that  any  damage 
occurred  prior  to  this  tiine,  it  states  no  cause  of  action 
against  the  defendant. 

The  cases  cited  in  support  of  this  are  concerned 
with  a  completed  contract  of  carriage  by  delivery, 
where  it  is  held  that  after  delivery  a  reconsignment 
or  diversion  at  the  instance  of  the  plaintiff  is  a  new 
contract  imposing  no  obligations  upon  the  original  in- 
itial  carrier.  That  is  not  this  case.  The  reconsignment 
was  made  at  Grand  Bapids,  which  no  one  claims  was 
the  place  of  delivery.  If  the  reconsignment  had  not 
taken  place  until  after  the  arrival  at  Louisville,  under 
circumstances  which  might  be  held  to  be  a  delivery, 
a  more  difficult  question  would  be  presented  for  con- 
sideration. However,  we  are  not  called  upon  to 
consider  such  a  state  of  facts. 

If  the  reconsignment  had  been  made  before  the  ship- 
ment reached  Grand  Bapids  and  while  upon  the  tracks 
of  the  defendant  company,  there  could  be  little,  if  any, 
doubt  as  to  the  liability  of  the  defendant  to  transport 
it  safely  to  New  Orleans.  It  is  the  established  rule 
in  cases  of  this  sort  that  the  second  carrier  is  the 
agent  of  the  initial  carrier.  Northern  Pac.  Ry.  Co.  v. 
Wall,  241  U.  S.  87. 

Some  meaning  must  be  given  to  the  words  "for 
reconsignment^*  contained  in  the  bill  of  lading  issued 
by  the  defendant.  Giving  to  them  their  most  natural 
meaning,  we  should  say  that  in  connection  with  the 
entire  contract  they  express  the  condition  agreed  to 
by  the  carrier,  that  Louisville  was  not  fixed  as  the 
point  of  delivery,  but  that  it  should  be  such  other 
point  as  might  be  designated  by  the  shipper.    These 
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words  are  written  on  the  bill  of  lading  not  in  con- 
nection with  ''Louisville,  Ky./*  or  any  other  particu- 
lar words,  but  in  a  line  by  themselves  below  the 
description  of  the  articles  shipped.  Therefore,  when 
the  Chicago,  Indianapolis  &  Louisville  Railway  Com- 
pany, acting  as  the  agent  of  the  defendant  company, 
contracted  to  carry  the  goods  in  compliance  with  the 
order  of  reconsignment  to  New  Orleans,  it  was  per- 
forming the  condition  assumed  by  its  principal,  the 
defendant.  The  contract  under  the  reconsignment 
directions  was  in  law  the  contract  of  the  defendant, 
the  initial  carrier. 

We  see  no  reason  to  exclude  such  a  transaction  as 
this  from  the  operation  of  the  Carmack  Amendment. 
It  is  reasonable  to  assume  that  this  amendment  was 
intended  to  cover  such  a  case;  otherwise,  as  con- 
tended in  argument,  a  frequent  and  common  man- 
ner of  contracting  with  carriers  would  be  wholly  with- 
out the  operation  of  the  statute.  Such  a  result  is  nega- 
tived by  the  language  of  the  amendment,  which  in 
part  is  that  "no  contract,  receipt,  rule  or  regulation 
shall  exempt  such  common  carrier,  railroad  or  trans- 
portation company  from  the  liability  hereby  imposed. ' ' 

We  hold  that  under  the  Carmack  Amendment  the 
defendant  was  liable  for  any  damages  to  the  property 
which  may  be  shown  to  have  occurred  during  trans- 
poration  from  Mattawan,  Michigan,  to  delivery  at 
New  Orleans,  Louisiana;  that  the  statement  of  claim 
sufficiently  stated  a  good  cause  of  action  against  the 
defendant,  and  that  the  trial  court  was  in  error  in 
striking  it  from  the  files.  The  judgment  of  the  Mu- 
nicipal Court  will  therefore  be  reversed  and  the  cause 
remanded  with  directions  to  deny  defendant's  motion 
to  strike  the  statement  of  claim,  and  for  further  pro- 
ceedings. 

Reversed  and  remanded  with  directions. 
Toi.  ccvn  IS 
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Dalton    Adding    Machine    Company^    Appellant,    y. 
A.  A.  Sherrard  et  al..  Appellees. 

Oen.  No.  23,078.  (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.  Reversed  and  Judgment  here.  Opinion  filed  October  2,  1917. 
Rehearing  denied  October  15,  1917. 

Statement  of  the  Case. 

Action  of  trover  by  the  Dalton  Adding  Machine 
Company,  a  corporation,  plaintiff,  against  A.  A.  Sher- 
rard, Central  Trust  Company  of  Illinois  and  Adolph 
Gohl  &  Company,  a  corporation,  defendants,  to  recover 
an  adding  machine  belonging  to  plaintiff  and  sold  by 
defendant  Central  Trust  Company,  receiver  and  trus- 
tee in  bankruptcy  of'Walther  &  Lucas  Company,  to 
whom  the  machine  had  been  loaned,  to  defendant  A 
A.  Sherrard  as  agent  for  defendant  Adolph  Gtobl  & 
Company.  From  a  judgment  finding  defendants  not 
guilty,  plaintiff  appeals. 

Thtjbman,  Hume  &  E^eknedy,  for  appellant. 

SiLBEB,  Isaacs,  Silbeb  &  Woley,  for  appellees; 
Clabenge  J.  Sn^EB,  of  counsel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Bankbuptcy,  {  38* — when  decree  of  referee  in  hankruptcy  09 
to  title  to  property  purchased  from  receiver  i8  res  judicata  as  to 
purchaser  and  agent.  In  an  action  of  trover  against  a  receiver  in 
bankruptcy,  and  the  purchaser  of  property  belonging  to  plaintiff 
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from  the  receiver,  and  the  agent  of  the  purchaser,  a  certified  copy 
of  a  verified  petition  filed  by  plaintiff  in  the  bankruptcy  proceed- 
ings, the  answer  of  the  receiver  and  the  order  and  decree  by  the 
referee  finding  ownership  in  pltintlft  is  res  judicata  as  against 
the  purchaser  and  his  agent  and  admissible  in  evidence  where  the 
agent  had  notice  that  the  property  belonged  to  plaintiff,  owing  to 
the  fact  that  the  property  was  described  in  the  receiver's  inven- 
tory as  property  alleged  to  belong  to  third  parties. 

2.  Bankhuptgt,  §  36* — when  agent  purchasing  property  from  re- 
ceiver deemed  to  Tiave  notice  of  rights  of  third  person.  One  who, 
as  agent  for  another,  purchases  property  from  a  receiver  in  bank- 
ruptcy, listed  in  the  receiver's  Inventory  as  property  alleged  to 
belong  to  third  persons,  must  be  deemed  to  have  notice  that  the 
property  belongs  to  one  making  claim  thereto  in  bankruptcy  pro- 
ceedings. 

3.  Principal  and  agent,  |  200* — when  notice  to  agent  is  notice 
to  principal.  Notice  to  an  agent  of  the  rights  of  a  third  person  in 
property  purchased  for  the  principal  from  a  receiver  in  bankruptcy 
Is  notice  to  the  principal. 

4.  BANKauFTCY,  |  30* — what  is  effect  of  sale  &y  receiver  of  prop- 
erty not  owned  ty  hankrupt.  Where  a  bankrupt  has  no  title  to 
personal  property,  a  sale  by  the  receiver  in  bankruptcy  does  not 
deprive  the  owner  of  any  right  thereto. 

6.  Tbovxb  and  convebsion,  I  3* — what  constitutes  joint  conver- 
sion  of  property  purchased  from  receiver  in  bankruptcy.  Where  a 
receiver  in  bankruptcy  sells  personal  property  belonging  to  an- 
other as  property  of  the  bankrupt  to  the  agent  of  another  person, 
and  the  principal  refuses  to  deliver  the  property,  on  demand,  there 
is  a  joint  conversion,  rendering  the  receiver,  agent  and  principal 
JoinUy  liable. 
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Budolph  StyblOv  Plaintiff  in  Error^  y.  FIzensky  Sokol 
(corporation),  Defendant  in  Error. 

Gen.  No.  23,083.  (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  H. 
Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  and  judgment  here.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  by  Rudolph  Styblo,  plaintiff,  against  Plzen- 
sky  Sokol,  a  corporation,  defendant,  to  recover  dam- 
ages from  defendant  on  account  of  an  alleged  wrong- 
ful discharge  from  employment.  From  a  judgment 
for  defendant,  plaintiff  brings  error. 

Abbam  E.  Adelman  and  Habold  0.  Mulks^  for  plain- 
tiff in  error. 

Joseph  Z.  Klenha  and  Edwin  T.  Peifeb,  for  defend- 
ant in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  Masteb  and  servant,  I  60* — when  evidence  insuUHcient  to 
show  grounds  for  discharge  of  servant.  In  an  action  by  a  servant 
employed  as  physical  instructor  for  a  society  to  recover  damages  for 
wrongful  discharge  during  the  term  of  his  contract,  where  the 
contract  provided  for  the  creation  of  a  technical  committee,  whose 
duty  it  was  to  have  conferences  with  plaintiff  regarding  the  work; 
and  which  was  made  an  investigator  and  arbiter  of  any  matters 
arising  in  connection  with  the  work,  evidence  Tield  insufficient  to 
show  any  refusal  of  plaintiff  to  furnish  reports  to  such  committee, 
or  appear  before  it,  or  adverse  report  by  such  committee,  so  as  to 
warrant  a  discharge  of  plaintiff  by  the  society. 
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2.  liASTEB  AND  8KBVANT — u^Aeti  moster  hound  1>y  tertM  of  con- 
tract 09  to  committee  of  supervision  of  toork.  Where  a  contract  of 
employment  of  a  physical  instructor  provides  for  the  employment 
of  a  certain  committee  for  handling  and  disposing  of  questions 
concerning  the  servant's  work,  the  master  is  bound  ther^y  and 
may  not  require  the  servant  to  be  answerable  to  a  different  com- 
mittee. 

3.  BCabtkb  and  bebvant,  I  50* — tohen  evidence  insufficient  to 
thow  grounds  for  discharge.  In  an  action  by  a  servant  employed 
as  physical'  director  of  a  society,  held  that,  even  though  plaintiff 
was  answerable  to  a  special  supervising  committee  instead  of  the 
regular  committee  provided  by  the  contract,  the  evidence  was  in- 
Bofflcient  to  show  a  serious  refusal  on  the  part  of  plaintiff  to  ap- 
pear before  such  committee  so  as  to  warrant  his  discharga 


Setta  T.  Keraiiy  Plaintiff  in  Error,  y.  National  Life 
Insurance  Company  of  the  United  States  of  Amer* 
lea,  Defendant  in  Error. 

Oen.  No.  28,086.  (Not  to  be  reported  in  fnll.) 

Error  to  the  Superior  Ck)urt  of  Cook  cx>unty;  the  Hon.  Cbablbs 
IL  FocLL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Bin  by  Betta  T.  Kevan,  complainant,  against  Na- 
tional Life  Insurance  Company  of  the  United  States 
of  America,  defendant,  asking  that  a  release  signed 
by  complainant  releasing  defendant  from  liability  on 
a  policy  of  insurance  on  the  life  of  complainant's 
husband  in  consideration  of  the  refund  of  the  last 
premium  paid,  after  default  in  payment,  be  canceled 
and  defendant  be  required  to  pay  the  amount  of  the 
policy.  From  a  decree  dismissing  the  bill  for  want  of 
equity,  complainant  brings  error. 
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WoBTH  Allen,  for  plaintiff  in  error. 

L.  A.  Stebbins,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

^^bstraet  of  the  Deelsion. 

1.  Insubance,  I  378* — when  evidence  insujBflcient .  to  9how  exten- 
Hon  of  time  for  payment  of  Icut  prenUunu.  On  a  bill  by  a  benefi- 
ciary in  a  life  insurance  policy  to  set  aside  a  release  given  by  com- 
plainant releasing  defendant  from  liability  on  a  policy  on  the 
life  of  complainant's  husband,  and  to  compel  the  ^feiyment  of  the 
amount  of  the  policy,  evidence  held  insufficient  to  show  an  exten- 
sion of  time  for  the  payment  of  the  last  premium. 

2.  Release,  |  8* — when  release  of  insurance  company  from  lia- 
hility  is  valid.  Where  there  is  a  disagreement  between  the  bene- 
ficiary in  a  life  insurance  policy  and  the  insurer  as  to  whether 
an  oral  agreement  was  made  between  complainant  and  one  of 
defendant's  employees  for  an  extension  of  time  for  the  payment 
of  the  last  premium,  a  release  of  the  company  from  liability  ex- 
ecuted in  consideration  of  the  repajrment  of  a  previous  premium 
is  valid,  in  the  absence  of  fraud  or  misrepresentation. 

3.  EQurry,  (  345* — when  findings  of  fact  in  decree  are  unneces- 
sary. Findings  of  fact  in  a  decree  dismissing  a  bill  for  want  of 
equity  are  unessential  and  superfluous,  since  a  decree  for  the  de- 
fendant needs  no  evidence  to  support  it  and  it  is  supported  by  the 
absence  or  insufficiency  of  evidence. 

4.  Appeal  and  ebboe,  |  1175* — what  is  not  subject  of  review  on 
appeal  from  decree  dismissing  hill  for  want  of  equity.  Argument 
and  remarks  of  counsel  are  not  proper  subjects  for  review  on  ap- 
peal from  a  decree  dismissing  a  bill  for  want  of  equity,  as  the  only 
question  for  review  is  the  propriety  of  the  order  dismissing  the 
bill,  considered  upon  the  evidence  presented  and  the  rules  of  law 
applicable  thereto. 
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Wlnograd  t.  Olson,  207  IlL  App.  S43. 


Hyman  Wiflograd,  Defendant  tn  Error^  t.  Manrlee 

Olson,  Plaintiff  in  Error. 

Gen.  No.  23,091.  (Not  to  be  reported  in  fnll.) 

Error  to  the  Mnnfclpal  Court  of  Chicago;  the  Hon.  Jjbo  J.  Dotus, 
Judge,  presiding.  Heard  in  this  court  at  the  Bfarch  term,  1017. 
Afflnned.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  by  Hyman  Winograd,  plaintiff,  against 
Maurice  Olson,  defendant,  to  recover  for  rent  dne 
under  a  lease.  From  a  judgment  for  plaintiff  for 
$114,  defendant  brings  error. 

William  A.  JeiqiNings,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Me.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Beeision. 

L  Lakdloud  AifD  TKNAHT,  |  67^ — wfien  lease  not  constmed  09 
meaning  thai  premUes  demiied  $hauld  he  used  aa  garage,  A  lease 
proYlding  that  premises  are  to  be  used  only  as  a  store,  to  handle 
and  sell  automobile  accessories  and  as  a  showroom  for  new  auto- 
mobiles, but  no  repairs  of  any  kind  will  be  allowed  on  the  prem- 
ises, cannot  be  construed  as  meaning  that  the  premises  demised 
should  be  used  as  a  garage. 

2.  Contracts,  |  173*— wfccn  conatructUm  rendering  contract 
vaHd  and  enforceable  adopted.  Where  a  contract  is  capahle  of  op- 
posite constructions,  one  of  which  would  render  it  yalid  and  en- 
forceable and  the  other  illegal  and  void,  the  former  construction 
should  be  adopted. 
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J.  J.  Heffernan  for  nse  of  Bittenhonse  &  Embree  Com- 
pany, Appellee,  y.  Breen  &  Kennedy,  Appellant 

Gen.  No.  23,101.  (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Manicipal  Ck>urt  of  Chicago;  the  Hon.  Johr 
RiGHABDsoN,  Judgo,  presiding.  Heard  In  this  court  at  the  Bforch 
lerm,  1917.  Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded.   Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  of  garnishment  by  J.  J.  Heffernan  for  the 
use  of  Rittenhouse  &  Bmbree  Company,  a  corporation, 
plaintiff,  against  Breen  &  Kennedy,  a  corporation,  de- 
fendant From  a  judgment  for  plaintiff  for  $383.52, 
defendant  appeals. 

John  J.  Kelly,  for  appellant;  Fbank  Hall  Steph- 
ens, of  counsel. 

Adams,  Cbbws,  Bobb  &  Wbstoott,  for  appellee. 

Mr.  Justice  MgSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  Garnishment,  |  100* — when  evidence  tuttclent  to  eBtdblUh 
judgment  In  an  action  of  garnishment,  the  jndgment  on  which 
the  garnishment  proceedings  are  based  is  established  where  an 
execution  evidencing  a  return  by  the  bailiff  "no  part  paid  and  no 
part  satisfied"  Is  Introduced  In  evidence,  and .  existence  of  the 
Judgment  Is  admitted  by  an  officer  of  the  defendant 

2.  Gabnishment,  (  26* — what  debts  should  he  diiclosed  in  em- 
swer  of  garnishee.  Under  section  5  of  the  statute  on  garnishment 
(J.  ft  A.  f  5940),  relating  to  disclosure  of  debts  by  the  garnishee 
in  answer  to  Interrogatories,  a  debt  owing  and  due  at  the  date  of 
service,  and  a  debt  owing  at  the  date  of  service  which  becomes  due 


•See  nunols  Notes  Dtrrci,  VoU.  XI  «•  XV*  and  OomvlattTt  QmrNrlJt 
tople  aad  wcUmi  number.  ^ 
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thereafter,  and  a  debt  owing  and  due  at  any  time  after  the  serv- 
ice e(  the  writ,,  up  to  the  date  of  the  answer,  are  Included. 

8.  Gabnishmknt,  i  63* — tohat  U  duty  of  gamUhee  as  to  holding 
fundi.  It  is  the  duty  of  the  garnishee,  pending  the  outcome  of 
garnishment  proceedings,  to  hold  the  difference  between  funds  In 
Its  hands  and  an  overdraft  of  the  debtor. 


Daisy  G.  Bose,  Appellee,  t.  Chleago  City  Railway  Com- 
pany, Appellant. 

een.  No.  23,265.  (Not  to  be  reported  In  full.) 

Appeal  from  .the  Superior  Court  of  Cook  county;  the  Hon.  Sam- 
un  C.  Stough,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1917.  Reversed  and  remanded.  Opinion  filed  October  2, 
1917.    Rehearing  denied  October  15,  1917. 

Statement  of  the  Case. 

Action  by  Daisy  G.  Eose,  plaintiff,  against  the  Chi- 
cago City  Railway  Company,  defendant,  for  damages 
for  injuries  claimed  to  have  been  sustained  by  plain- 
tiff while  a  passenger  on  one  of  defendant's  street 
cars.  From  a  judgment  for  plaintiff  for  $3,500,  de- 
fendant appeals. 

Busby,  Webeb  &  Milleb,  Franklin  B.  Husset  and 
Abthub  J.  Donovan,  for  appellant;  John  R.  Gun*- 
LiAMs,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mb.  Justice  MjoSubely  delivered  the  opinion  of  the 
court 

•8m  niteoli  MotM  Dlffeit,  Vols.  XI  to  XV,  and  CmnulattYe  Qiiarfterl7» 
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Abstract  of  the  Deeision. 

1.  Oabbisbs,  i  476*-^u7Aeti  evidence  ihowg  negligence  in  faUing 
to  allow  poisenger  and  child  rea9onahly  eufficient  time  to  alight  from 
car.  In  an  action  by  a  passenger  against  a  street  railroad  com- 
pany to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  while  alighting  from  one  of  defendant's  cars,  evi- 
dence held  sufficient  to  establish  negligence  on  the  part  of  de- 
fendant in  failing  to  permit  the  car  to  stand  a  reasonably  sufficient 
time  to  allow  plaintiff  and  her  child  to  alight  therefrom. 

2.  Damages,  |  188* — when  evidence  ahotoe  injury  to  breast  of 
paesenger  previoui  to  injury  in  street  car  accident.  In  an  action 
against  a  street  railroad  company  for  damages  for  personal  in- 
juries, including  injury  to  plaintiff's  breast,  due  to  the  car  Jerking 
before  plaintiff's  daughter  had  alighted  from  the  car  and  throw- 
ing the  child  against  plaintiff,  evidence  held  sufficient  to  show  an 
injury  to  plaintiff's  breast  nearly  two  years  before  the  accident 

3.  Evidence,  |  454* — when  opinions  of  physicians  as  to  possi- 
bility of  infection  of  breast  of  woman  by  germ  are  of  no  force.  The 
opinions  of  expert  medical  witnesses  as  to  the  character  of  the  in- 
fection of  the  breast  of  a  woman  who  was  injured  in  a  street  car 
accident,  as  the  result  of  her  child  being  thrown  against  her 
while  in  .the  act  of  alighting  from  a  car,  and  as  to  the  possibility 
of  infection  either  with  or  without  any  blow,  are  neutralized  in 
effect  where  their  opinions  as  to  the  causal  connection  are  predi- 
cated upon  the  absence  of  any  prior  injury. 

4.  Evidence,  |  423* — when  medical  expert  testimony  essentiat 
The  opinions  of  medical  experts  are  essential  in  a  personal  injury 
action  for  the  guidance  of  a  Jury  as  to  infections,  their  causes  and 
progress,  as  such  matters  left  to  the  guesses  of  the  uninformed 
would  make  possible  damages  based  solely  on  speculation  and  not 
upon  evidence. 

6.  Appeal  and  bbbob,  (  1803* — when  judgment  reversed  and 
cause  remanded  for  new  trial.  Where  important  evidence  has  been 
omitted  in  the  trial  of  a  personal  injury  action,  the  Appellate 
Court,  in  view  of  the  fact  that  it  cannot  call  and  examine  wit- 
nesses to  supply  such  omission,  will  reverse  a  Judgment  and  re- 
mand the  cause  for  another  trial. 


•See  minoto  Notes  Digest,  Vols.  XI  to  XY,  tatd  CumnUMw  Qnartcilj, 
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Voelker  y.  Yoelker,  207  IlL  App.  847. 


Nettie    H.    Yoelker^    Appellant,    y.    Edwin    Toelker, 

Appellee. 

Oen.  No.  88,377.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  preeiding.  Heard  in  this  court  at  the  Mardi  term, 
1917.    Reversed  and  judgment  here.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  in  replevin  by  Nettie  M.  Voelker,  plaintiff, 
against  her  former  hueband,  Edwin  Voelker,  defend- 
ant, for  the  possession  of  certain  household  goods, 
wearing  apparel,  and  the  like,  of  the  alleged  value  of 
$550.  From  a  judgment  finding  the  right  of  property 
in  the  defendant  and  awarding  to  him  the  return  of 
the  goods  taken  under  the  writ,  plaintiff  appeals. 

Abthtjb  W.  Kjsttles  and  PHmip  L.  SuLUvkK^  for 
appellant. 

Clabk  &  CiiABK,  for  appellee. 

Mb.  Justicb  McSubely  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeision. 

L  JiTDOKBNT — When  question  of  estoppel  on  ground  of  former 
adjudication  is  waived.  The  question  of  estoppel,  by  a  divorce  de- 
cree providing  for  conveyance  of  certain  real  estate  from  the  hue- 
lADd  to  the  wife,  to  have  title  to  personal  property  determined  in  a 
Bubeequent  replevin  suit  by  the  wife  against  the  husband  is  waived 
>y  defendant's  failure  to  present  it  in  apt  time,  where  defendant 
was  represented  by  counsel  at  the  time  plaintiff  made  application 
to  the  chancellor  during  the  divorce  suit  for  an  order  allowing  her 
to  replevy  such  personal  property,  and  when  the  order  was  entered 
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concerning  it,  and  raised  no  such  question  of  estoppel  on  ground 
of  a  former  adjudication. 

^2.  Judgment,  i  502^ — what  estoppel  by  limited  to.  Estoppel  by 
judgment  is  limited  to  questions  involved  in  the  Issue  and  not  to 
incidental  matter. 

3.  Judgment,  |  602* — when  decree  of  divorce  providing  lor 
property  rights  in  real  estate  does  not  estop  party  seeking  recovery 
of  persowa  property,  A  decree  in  a  divorce  suit  providing  for  the 
conveyance  of  certain  real  dbtate  from  the  husband  to  the  wife  does 
not  create  an  estoppel  by  judgment  as  to  personal  property,  which 
was  not  involved  in  and  was  not  essential  to  the  conclusion  reached 
in  the  divorce  suit,  in  an  action  by  the  wife  to  replevy  such  per- 
sonal property. 

4.  Judgment,  |  688*— -^^o  has  burden  of  proving  former  adju- 
dication. Where  a  plea  of  former  adjudication  is  relied  upon,  the 
burden  of  proving  such  plea  is  upon  the  defendant,  and  it  must  be 
shown  what  was  determined  by  the  former  judgment,  and  such 
proof  must  be  clear,  certain  and  convincing. 

5.  Judgment,  §  444* — when  in  former  proceeding  creates  an  es- 
toppel. A  judgment  in  a  former  proceeding  is  an  estoppel  only 
where  it  appears  from  the  face  of  the  record,  or  by  extrinsic  evi- 
dence, that  the  precise  matter  in  controversy  in  the  suit  at  bar  was 
raised  and  determined  in  the  proceeding  which  is  urged  as  an  es- 
toppel. 

•See  IlllnolB  Notes  DISMt,  Volt.  XI  to  XT,  and  CunnlallTe  Quartorlj.  mmt 
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Ramp  ▼.  W.  p.  Rooney  Co.,  207  111.  App.  349. 


Ilred  G.  Bamp,  Appellee,  t.  W.  P.  Booney  Company, 

Appellant. 

Gen.  No.  28,311.  (Not  to  lie  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jamks  C. 
MAinmf,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  2,  1917. 

Statement  of  the  Case. 

Action  on  an  account  stated  by  Fred  C.  Ramp,  plain- 
tiflF,  against  the  W.  P.  Booney  Company,  a  corporation, 
defendant,  in  which  judgment  by  default  in  favor  of 
plaintiff  for  $251.50  was  entered.  The  judgment  was 
on  motion  of  defendant  vacated  and  plaintiflF  was 
ordered  to  file  a  more  specific  statement  of  claim. 
This  done,  defendant  sought  to  have  the  amended 
statement  stricken  for  the  reason  that  the  affidavit  of 
claim  was  signed  not  by  plaintiflF,  but  by  his  alleged 
agent.  Prom  a  judgment  in  favor  of  plaintiflf,  upon 
denial  of  such  motion,  defendant  appeals. 

Loins  W.  MoIktyke,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  McSuebly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

MuNiciPAi.  CouBT  OF  Chicaoo,  (  29* — when  presumed  that  rule  in 
effect  permuting  agent  of  plaintiff  to  swear  to  affidavit  of  claim.  In 
an  action  in  the  Municipal  Court  of  Chicago,  where  nothing  to  the 
contrary  appears  in  the  record,  it  wiU  he  presumed  on  appeal  that 
there  had  heen  adopted  and  was  in  force  at  the  time  of  the  execu- 
tion of  an  affidavit  of  claim  by  an.  agent  of  plaintiff  a  rule  of  the 
Municipal  Court  permitting  such  agent  to  swear  to  such  affidavit. 

*8«e  nilDols  ^otM  Disert,  Vols.  XI  to  XV.  and  CmniikitlTe  QpmrUAr,  tam« 
tople  wid  McUoa  auBbcr. 
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McAlevy  v.  City  of  Chicago,  207  111.  App.  350. 


Henry  HcAIeyy^  Appellee,  t.  City  of  Chicago  et  al., 

Appellants. 

Gen.  No.  88,678.  (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
UAM  FfcNiMOBE  CoopEB,  Judgo,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1916.  Reversed.  Opinion  filed 
October  9,  1917.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 

Statement  of  the  Case. 

Petition  of  mandamus  by  Henry  McAlevy,  peti- 
tioner, against  the  City  of  Chicago,  William  H. 
Thompson,  mayor,  Charles  C.  Healy,  general  superin- 
tendent of  police,  Percy  B.  Coffin,  Charles  E.  Frazier 
and  Joseph  P.  Geary,  civil  service  commissioners, 
respondents,  for  reinstatement  as  patrolman  on  the 
police  force  of  the  City  of  Chicago.  From  a  judgment 
commanding  respondents  to  place  petitioner's  name 
on  the  civil  service  list  of  the  city  and  the  pay  roll 
of  its  police  patrohnen,  respondents  appeal. 

Samuel  A.  Ettelsok,  for  appellants;  Bot  S.  Gas- 
kilsj,  of  counsel. 

A.  B.  Chilooat  and  Bobebt  D.  Meliok,  for  appellee. 

Mb.  Pbesidinq  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  tlie  Decision. 

1.  Civil  sebvice,  f  27* — when  police  patrolman  ffuilty  of  IdcJtet 
in  seeking  reinstatement.  A  police  patrolman  is  guilty  qf  laches  in 
seeking  to  be  reinstated  as  patrolman  on  the  police  force  of  a  city 
where  he  files  the  original  petition  more  than  fifteen  months  after 
his  name  has  been  dropped  from  the  pay  roll  and  his  services  dis- 
pensed with,  and  a  demurrer  is  filed  three  days  later,  and  nothing 

•See  nunoto  NoCm  DivMt,  ¥•!•.  XI  to  XT,  and  Camvlmttr*  <|nrtwlj.  mai 
topic  and  section  number. 
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more  is  done  until  about  twenty-seven  pionths  later,  when  an  order 
setting  aside  a  previous  order  of  dismissal  and  reinstating  the  cause 
Is  made,  and  an  amended  petition  is  filed  one  month  later. 

2.  Municipal  cobpobations,  §  13* — what  was  effect  of  organizes 
tion  of  City  of  Chicago  under  Cities  and  Villages  Act  as  to  continu- 
ance of  position  of  police  patrolman  as  city  office.  The  organiza- 
tion of  the  City  of  Chicago  under  the  Cities  and  Villages  Act  (J.  ft  A. 
t  1271  et  seq.),  affected  an  abolition  of  all  city  offices  not  thereby 
continued  or  created,  and  a  repeal  of  all  provisions  in  previous  acts 
inconsistent  therewith,  and  such  previous  acts  were  inconsistent 
with  the  provisions  of  the  Cities  and  Villages  Act  as  to  continuance 
of  the  position  of  police  patrolman  as  a  city  office. 

3.  Mandamus,  §  139^ — when  petition  of  mandamus  for  reinstate- 
ment of  police  patrolman  shows  no  legal  right  to  position  as  public 
offlce.  A  petition  for  reinstatement  of  patrolman  on  the  police 
force  of  the  City  of  Chicago  which  does  not  show  that  the  steps 
required  by  the  Cities  and  Villages  Act  necessary  to  the  creation  of 
any  other  office  than  those  created  by  the  act  have  been  taken  to 
establish  the  positicm  of  police  patrolman  as  a  city  office  as  desig- 
nated in  said  act,  shows  no  legal  right  of  petitioner  to  the  position 
as  a  public  or  city  office. 

4.  Mandamus,  f  139* — when  petifion  of  mandamus  for  reinstate- 
nent  of  patrolman  on  police  force  does  not  show  appointment,  A 
petition  of  mandamus  for  reinstatement  of  a  patrolman  on  the  police 
force  of  the  City  of  Chicago  which  sets  forth  the  adoption  of  the  Civil 
Service  Act  ( J.  4b  A.  T  1799  et  seq.)  by  the  city,  the  classification  by 
the  Commission  of  places  of  employment  thereunder  including  "per^ 
sons  in  the  uniformed  police  force,"  and  the  qualifications  of  peti- 
tioner for  the  position  of  police  patrolman,  and  avers  that  he  took 
the  civil  service  examination  and  "passed  as  being  duly  qualified 
for  the  office  of  police  patrolman"  in  the  year  1902,  and  on  Janu- 
ary 21,  1903  ''was  appointed"  to  said  office  by  the  then  superintend- 
ent of  police,  and  took  the  prescribed  oath,  entered  upon  the  du- 
ties of  such  office  and  has  never  been  legally  removed,  is  insuffi- 
cient to  show  that  petitioner  was  ever  legally  appointed  as  police 
patrolman  classified  as  such  under  such  act,  such  averment 'as  to 
appointment  being  the  mere  conclusion  of  the  pleading. 

5.  Mandamus,  f  126* — h^no  petition  for  mandamus  for  reinstate- 
ment of  patrolman  construed.  A  petition  for  mandamus  for  rein- 
statement of  a  patrolman  on  the  police  force  of  a  city  under  the 
Civil  Service  Act  must  be  taken  most  strongly  against  the  pleader. 

6.  Mandamus,  §  139* — what  are  essentials  of  petition  for  man- 
damus for  reinstatement  of  police  patrolman.  A  petition  for  man- 
damus for  reinstatement  of  a  patrolman  on  the  police  force  of  the 
City  of  Chicago  must  show  that  the  petitioner  was  an  officer  de  jure 
and  not  merely  a  de  facto  policeman. 

•Sm  nUnote  NolM  Dtreat,  Voli.  XI  to  XT,  aad  Ciimiilattve  Oaartorly,  mbm 
topic  wd  wctiiwi  number. 
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B.  Brown,  Appellant,  y.  Julian  8.  Jackson  and  Norton 
Starr,  copartners,  trading  as  BaTid  Bnrr  &  Com- 
pany, Appellees. 

Gen.  No.  22,666.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Whxiav 
N.  Gkmmux,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Affirmed.  Opinion  tiled  October  9, 
1917. 

Statement  of  tfie  Case. 

Action  by  B.  Brown,  plaintiff,  against  Julian  S. 
Jackson  and  Norton  Starr,  copartners,  trading  as 
David  Burr  &  Company,  defendants,  to  recover  dam- 
ages for  failure  to  deliver,  under  three  alleged  con- 
tracts, six  carloads  of  caustic  soda.  From  a  judgment 
for  defendants,  plaintiff  appeals. 

Franeuk  N.  Wood  and  Williah  G.  Lesbicank,  for 
appellant. 

CuLVEB,  Andbews,  Kino  &  Stitt,  for  appelleea 

Mb.  PBEsmiNQ  JusncB  Babnes  delivered  the  opinion 
of  the  court 

Abstract  of  the  Deelsfon. 

1.  Davaobs,  I  11* — when  only  nominal  damages  recoverahU  far 
In^each  of  contract.  Where  there  is  a  breach  of  contract  to  deliver 
merchandise,  in  the  absence  of  proper  proof  of  damages,  only  nom- 
inal damages  are  recoverable. 

2.  New  tbial,  8  59* — when  not  granted,  A  new  trial  wiU  not  be 
granted  merely  to  enable  a  party  to  recover  nominal  damages. 

3.  Sai£8,  I  373** — when  evidence  insufficient  to  show  contract. 
In  an  action  to  recover  for  breach  of  an  alleged  contract  for  the 


•See  niinolB  Note*  Divert,  Vols.  XI  to  XV,  And  CnmulaUTo  Quuterlj, 
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delivery  of  caustic  soda,  evidence  consisting  of  telegrams  and  let- 
ters passing  between  the  parties  held  insufficient  to  establish  a 
contract 

4.  Sales,  f  18* — when  teller  not  required  to  keep  offer  open. 
Where  the  seller  of  merchandise  quotes  a  price  for  a  certain 
amount  for  future  delivery,  subject  to  being  unsold,  and  wires  the 
purchaser  to  send  initial  payment  immediately  if  he  wants  deal 
dosed  and  to  wire  answer,  and  the  purchaser  wires  that  the  terms 
are  satisfactory  and  that  he  will  send  the  check  on  a  certain  day, 
the  seller  is  not  required  to  keep  the  offer  open  if  he  does  not  re- 
ceive initial  payment  when  promised. 

5.  Sales,  |  18* — when  contract  not  completed  hy  acceptance. 
Where  an  offer  of  goods  is  made  on  the  condition  that  they  are  un- 
sold and  the  lot  offered  is  sold  before  receipt  of  acceptance  of  the 
offer,  there  is  no  completed  contract 

6.  Sales,  |  18* — what  does  not  constitute  unequivocal  accept- 
ance of  offer.  Where  a  purchaser,  in  reply  to  an  offer  sent  by 
wire,  replies  that  he  will  take  the  merchandise  offered  at  the  sell- 
er's prices  outside  of  a  previous  purchase,  and  asks  the  seller  to 
wire  him,  thus  making  the  acceptance  conditional  on  the  seller's 
yielding  to  and  confirming  the  purchaser's  claim  that  a  prior  offer 
resulted  in  a  contract,  and  calling  for  a  reply,  is  not  an  unequivocal 
acceptance  of  the  offer. 

7.  Sales,  |  18* — when  offer  may  be  withdrawn.  Where  an  offer 
for  the  sale  of  goods  is  made  by  the  seller  and  the  purdiaser  makes 
a  conditional  acceptance,  the  seller  not  having^  received  an  un- 
equivocal acceptance  may  withdraw  his  offer. 

i.  PATMEirr,  I  5* — when  evidence  insufficient  to  show  acceptance 
of  part  payment  by  retention  of  check.  Where  a  purchaser  of  goods 
pursuant  to  an  alleged  compliance  with  the  offer  by  the  seller 
Bends  a  check  as  initial  payment  to  close  a  deal,  but  before  its 
receipt  the  seller  has  withdrawn  the  offer  because  payment  was  not 
made  in  compliance  therewith,  and  makes  two  later  offers  as  a 
substitute  for  the  first  in  an  effort  to  help  out  the  purchaser  and 
retains  the  check  for  use  only  in  case  the  then  pending  negotia- 
tions ripen  into  a  contract,  and  upon  the  alleged  failure  thereof 
returns  the  check,  there  is  no  acceptance  of  a  partial  payment  to 
close  the  first  deal. 
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Iionls  Arrlgont,  Appellee,  y.  G.  StrasBheim,  Sheriff, 
and  George  J.  Gooke  Gompany,  Appellants. 

Gen.  No.  82,79S.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Habbt 
C.  MoBAN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Rerersed  and  remanded.  Opinion  filed 
October  9,  1917. 

Statement  of  the  Case. 

Action  by  Lonis  Arrigoni,  plaintiff,  against  C. 
Strassheim,  sheriff  of  Cook  county,  and  George  J. 
Cooke  Company,  a  corporation,  defendants,  to  recover 
damages  for  the  alleged  wrongful  levy  of  execution, 
or  abuse  of  process,  by  such  sheriff.  Prom  a  joint 
judgment  for  ^500  against  the  sheriff,  Strassheim,  and 
the  execution  creditor,  George  J.  Cooke  Company, 
such  defendants  appeaL 

.    JoHK  C.  Slade,  for  appellants. 

Saukdsbs,  Bamsby  &  Thompsok,  for  appellee. 

Mb.  Pbesidinq  Jxtbticb  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Peelsion* 

1.  Tbial,  {  216* — what  evidence  detemUnea  righU  of  defendant 
under  motion  for  directed  verdict.  "Where  the  defendants  at  the 
close  of  the  plaintifF's  evidence  move  for  directed  verdict,  the  evi- 
dence at  such  time  must  be  considered  in  determining  the  defend- 
ants' rights  under  the  motion. 

2.  Execution,  I  312* — when  pre$umed  that  execution  creditor 
directed  ofjUcer  to  levy  in  accordance  with  procett.  In  an  action 
against  a  sheriff  and  an  execution  creditor  to  recover  for  alleged 
wrongful  levy  of  execution,  or  abuse  of  process,  by  the.  sheriir,  held 
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that  it  would  be  presumed,  in  the  absence  of  evidence  tending  to 
show  participation  by  the  execution  creditor  In  the  claimed  trespass 
or  knowing  approval  and  ratification  of  the  act,  that  it  merely  di- 
rected the  officer  to  levy  on  property  of  the  Judgment  debtor  in 
accordance  with  the  process. 

8.  ExEcimojx,  S  312* — when  execution  creditor  retponHble  for 
treipasM  fty  sheriff  maJcing  wrongful  levy  of  execution.  To  render 
an  execution  creditor  responsible  for  a  sheriffs  alleged  trespass  in 
making  a  wrongful  levy  of  execution,  it  is  necessary  to  prove  that 
the  execution  creditor  through  some  authorized  agent  advised,  di- 
rected or  cmcouraged  the  abuse  of  the  process  complained  of,  or, 
knowing  of  its  abuse  and  for  its  own  benefit,  ratified  it,  and  this 
must  be  proved  by  legitimate  evidence. 

4.  Execution,  |  309* — what  euential  to  show  roiification  }>y 
creMor  of  abuse  of  process.  The  receipt  by  attorneys  for  an  execu- 
tion creditor  of  money  paid,  which  is  obtained  under  a  wrongful 
execution  levied  by  a  sheriff,  does  not  constitute  ratification  by  the 
execution  creditor  as  principal,  unless  it  is  shown  that  such  execu- 
tion creditor  had  knowledge  of  the  material  UtctB  and  circumstances 
of  the  tort  of  which  the  proceeds  were  the  fruits. 

6.  Afpbal  and  ebbob,  |  1793*— 4o7ten  joint  judgment  erroneous  as 
to  l>oth  defendants.  Where  a  Joint  Judgment  in  an  action  against 
a  sheriff  and  an  execution  creditor  for  damages  for  abuse  of  process 
in  wrongful  levying  of  an  execution  is  erroneous  as  to  the  execution 
creditor,  it  is  likewise  erroneous  as  to  the  other  defendant,  and  must 
be  reversed. 


John  €•  Patterson,  Appellant,  t.  Northern  Trust  Com- 

,pany  et  al.,  Appellees. 

Gen.  No.  22,798. 

L  JtTDGMENT,  |  443* — whon  Htt  for  accounting  does  not  ask  for 
reUef  other  than^  that  subject  of  adjudication  in  judgment  and  de- 
crees in  previous  litigation,  A  bill  by  a  beneficiary  against  a  trustee 
asking  for  an  accounting  and  charging  other  defendants,  including 
solicitors  for  the  trustee^  in  vague  terms  with  fraud  and  conspiracy, 
construed,  and  held  that  the  main  design  and  purpose  of  complaln- 
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ant,  under  the  guise  of  charges  of  fraud  and  conspiracy,  was  to 
attack  a  previous  decree  of  the  court  and  reopen  matters  definitely 
adjudicated  in  previous  decisions  to  which  complainant  and  princi- 
pal defendants  were  parties. 

2.  Equity — when  court  may  dismiss  frivolous  or  vexatious  Hll 
on  motion.  Where  a  bill  by  a  beneficiary  against  a  trustee  for  an 
accounting,  and  against  other  defendants,  including  solicitors  far  the 
trustee,  charges  such  other  defendants  in  vague  terms  with  fraud 
and  conspiracy  for  the  purpose  of  attacking  a  previous  decree  and 
reopening  many  matters,  including  the  right  to  an  accounting  which 
had  been  definitely  adjudicated  in  numerous  prior  decisions  to  which 
complainant  and  defendants  were  parties,  the  court,  in  the  exercise 
of  its  inherent  power  to  protect  itself  and  the  principal  defendants 
against  a  multiplicity  of  actions  and  harassing  and  vexatious  liti- 
gation, may  dismiss  the  bill  on  motion. 

3.  Ck)8T8,  f  5* — what  may  l>e  allowed  and  taxed  as  costs.  Only 
items  of  costs  designated  by  the  statute  can  be  allowed  and  taxed 
as  costs  by  the  court,  with  exception  that  a  trustee  seeking  con- 
struction of  an  ambiguous  will  may  be  allowed  costs,  including 
solicitor's  fees,  payable  out  of  the  estate. 

4.  Trusts,  S  201* — whm^  trustee  not  entitled  to  solicitor's  fees. 
In  a  suit  for  an  accounting,  although  the  suit  is  a  vexatious  proceed- 
ing, designed  to  attack  a  previous  decree  and  to  reopen  matters  ad- 
judicated in  prior  decisions  in  which  the  complainant  and  the  trus- 
tee and  other  defendants  were  parties,  the  trustee,  although  acting 
in  good  faith,  will  not  be  entitled  to  solicitor's  fees. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  October  9,  1917. 
Rehearing  denied  October  20,  1917. 

John  C.  Pattbbson,  pro  se. 

Olivbb  &  Mbcabtney  and  John  S.  Bbowk,  for  ap- 
pellees. 

Mb.  Presiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

This  appeal  is  from  a  decree  dismissing  a  bill  of 
complaint  at  complainant's  costs  on  motion  of  certain 

defendants. 
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The  decree  finds  **that  the  said  bill  of  complaint 
and  the  matters  therein  contained  and  set  forth  are 
insuflSdent,  scandalous,  impertinent,  irrelevant,  friv- 
olous and  vexatious,  and  a  clear  and  palpable  abuse 
of  the  process  and  oflBces  of  this  court,"  and  '*have 
heretofore  been  finally  adjudicated  by  the  final  de- 
crees of  the  courts  of  this  State,"  and  that  said  bill 
was  filed  in  violation  of  an  injunction  of  the  court. 

The  motions  to  dismiss  were  supported  by  an  aflS- 
davit  which  sets  forth  previous  litigations  affecting 
and  adjudicating  substantially  all  material  matters 
constituting  the  basis  of  this  proceeding.  The  cases 
in  which  they  were  involved  may  be  found  in  vols. 
132,  pp.  63  and  208 ;  139  p.  681 ;  170  p.  501 ;  184  p.  549 ; 
of  the  reports  of  this  court,  aAd  in  vols.  230  p.  334 ; 
231  p.  22;  238  p.  601;  and  265  p.  263  of  the  Supreme 
Court  reports. 

It  would  extend  this  9pinion  to  unreasonable  length 
and  dignify  what  the  court  properly  characterized  as 
"frivolous  and  vexatious*'  and  as  an  abuse  of  its 
process  were  we  to  reiterate  here  and  discuss  the  nu- 
merous alle^tions  in  the  bill  justifying  such  findings. 
To  do  so  would  require  not  only  quoting  much  of  a 
long  and  more  or  less  incoherent  and  unintelligible 
pleading  that  bears  little  resemblance  in  form  or  sub- 
stance, outside  of  its  character  as  a  bill  for  an  ac- 
countii^,  to  any  known  bill  for  equitable  relief,  but 
a  repetition  of  the  matters  forming  the  basis  of  the 
decisions  reported  as  aforesaid.  We  shall  not  under- 
take such  a  review. 

The  prayer  of  the  bill  asks  for  an  accounting  by 
the  Northern  Trust  Company,  as  trustee  by  virtue  of 
a  certain  deed  of  trust  under  which  complainant  is 
one  of  the  beneficiaries,  but  no  specific  relief  against 
other  defendants  (most  of  whom  were  solicitors  for 
said  company  or  the  Shedds  in  prior  litigation  with 
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complainant)  whom  the  bill  charges  in  vagae  tetms 
with  fraud  and  conspiracy. 

But  the  design  of  the  bill  is  manifestly  an  attad, 
under  an  improper  fqrm  and  with  insufficient  allega- 
tions more  or  less  scandalous  and  impertinent,  upon 
a  decree  entered  pursuant  to  the  directions  of  this 
court  in  Johnson  v.  Northern  Trust  Co.,  184  HI.  App. 
549,  affirmed  in  265  111.  263.  Comparing  its  averments 
with  the  subject-matter,  judgments  and  decrees  of  pre- 
vious litigation  described  in  said  affidavit,  it  is  dear- 
ly apparent  that  under  the  guise  of  such  charges  of 
fraud  and  conspiracy  the  main  design  and  purpose  of 
complainant  is  to  attack  the  decree  directed  by  this 
court  as  aforesaid  and  reopen  many  matters,  includ- 
ing the  right  to  an  accounting,  that  have  been  defi- 
nitely adjudicated  in  this  long  line  of  decisions  to 
which  he  and  the  principal  defendants  were  parties. 
This  is  so  obvious,  when  the  bpl  is  read  in  the  light  of 
Baid%  affidavit,  that  the  court  was  justified  in  exercis- 
ing its  inherent  power  to  protect  itself  and  the  prin- 
cipal defendants  against  a  multiplicity  of  actions  and 
harassing  and  vexatious  litigation,  by  dismissing  the 
bill  on  motion.  (Stewart  v.  Butler,  27  N.  Y.  Misc.  708, 
59  N.  Y.-  Supp.  573 ;  20  Ehcyc.  PL  &  Pr.  pp.  44,  51,  61, 
70,  74;  Edmonds  v.  Attorney  General,  47  L.  J.  Ch. 
(1878)  345;  Barrett  v.  Day,  L.  B.  43  Ch.  449;  BurstaU 
V.  Beyfus,  L.  B.  26  Ch.  38 ;  MacdougaU  v.  Knight,  L.  B. 
25  Q.  B.  Div.  10  (1890) ;  Metropolitan  Bank  v.  Pooley, 
54  L.  J.  H.  of  L.  449.)  In  the  cases  cited  is  found  ample 
authority  for  the  doctrine  that  every  court  of  justice 
possesses  the  inherent  power  to  protect  itself  from  the 
abuse  of  its  own  process,  and  may  resort  to  the  sum- 
mary remedy  of  dismissing  a  cause  of  action  that  is 
frivolous  or  vexatious. 

There  is  no  serious  attempt  in  appellant's  brief  to 
defend  the  bill  against  the  court's  findings.  We  shall, 
therefore,  not  undertake  to  point  out  in  detail  the 
many  particulars  justifying  its  dismissal. 
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What  was  said  in  the  Edmonds  case,  supra,  is  per- 
tinent to  the  case  at  bar:  ** Where  you  find  a  litigant 
like  Mr.  Edmonds,  who  will  have  recourse  to  such  a 
series  of  vexatious  and  improper  litigation  as  he  has 
had  recourse  to,  and  when  a  decision  has  been  given 
against  him,  will  persist  in  treating  it  as  a  mere 
nulUty,  •  •  •  when  such  a  litigant  is  found,  I  think 
it  a  most  wholesome  doctrine  that  any  court  should 
have  the  power  of  sapping  such  litigation. ' ' 

Cross  errors  are  assigned  both  by  the  Northern 
Trust  Company  and  appellee  Edward  A.  Shedd  to  the 
denial  of  their  respective  motions  to  tax  solicitor's 
fees  against  the  complainant. 

The  denial  of  these  motions  was  based  on  the  deci- 
sions of  Metropolitan  Life  Ins.  Co.  v.  Kinsley,  269  111. 
529;  Goudy  v.  Mayberry,  272  111.  54,  and  the  cases 
cited  therein,  particularly  Wilson  v.  Clayburgh,  215 
111.  506,  wherein  the  court  said :  *  *  It  has  been  repeat- 
edly held  in  this  State  that  nothing  can  be  allowed  and 
taxed  as  costs  by  the  clerk  or  the  court  but  items  of' 
cost  designated  by  the  statute  to  be  so  allowed  and 
taxed.''  In  the  Kinsley  case,  supra,  the  court  recog- 
nized that  a  different  rule  prevailed  in  certain  other 
jurisdictions  but  added  that  the  law  of  this  state  on 
the  subject  ''had  been  so  long  and  firmly  established 
•  •  •  that  it  ought  not  now  to  be  changed  by  the 
courts  without  statutory  authority.'' 

ft  is  urged  by  counsel  for  the  trustee  that  these 
cases  did  not  involve  the  right  of  a  trustee  to  solici- 
tor's fees,  and  they  cite  cases  recognizing  the  principle 
of  indemnifying  trustees  for  necessary  expenses  in- 
curred, including  solicitor's  fees,  from  the  estate  of  a 
cestui  que  trust,  where  they  have  faithfully  executed 
their  trust  In  this  connection  and  as  authority  for 
distinguishing  cases  involving  trustees  from  those  of 
other  Utigants,  reference  is  made  to  the  case  of  Water- 
man V.  Alden,  144  HI.  90,  a  case  of  an  accounting 
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where  the  expenses  of  litigation  were  apportioned  be- 
tween a  trustee  and  other  parties  to  the  decree  and 
included  fees  for  the  trustee's  solicitor.  The  opinion 
in  that  case  discusses  more  particularly  the  equity  of 
the  apportionment  than  the  principle  here  involved, 
and  cannot  in  view  of  the  explicit  language  of  the 
court  in  the  more  recent  cases  above  cited  be  deemed 
controlling  authority  upon  this  subject.  In  the  Wilson 
case,  supra,  the  court  recognized  but  one  exception  to 
the  rule  in  this  State,  namely,  where  a  trustee  seeks 
construction  of  an  ambiguous  will.  While  there  is 
much  reason  in  the  contention  that  the  principle  of  the 
exception  is  equally  applicable  to  other  cases  involv- 
ing a  trust  fund  where  a  trustee  acting  in  good  faith 
is  a  party,  particularly  where  a  vexatious  proceeding 
like  that  at  bar  is  instituted  against  him  by  a  cestui 
que  trust,  we  think  the  language  of  the  decisions  cited 
precludes  this  court  from  extending  the  principle  or 
recognizing  any  other  basis  than  the  statutes  for  tax- 
ation of  costs  (with  the  exception  noted)  whoever  the 
parties  or  whatever  the  character  of  the  proceeding. 
The  decree  will  be  affirmed. 

Affirmed. 
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Jobn  C.  Patterson,  Appellant,  y.  Northern  Trust  Com* 

pany  et  aL,  Appellees. 

een.  No.  22,797.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
K.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  October  9,  1917. 
Rehearing  denied  October  20,  1917. 


Statement  of  the  Case. 

Bill  for  an  accounting  by  John  C.  Patterson,  com- 
plainant, against  the  Northern  Trust  Company  and 
others,  defendants.  From  an  order  holding  complain- 
ant guilty  of  contempt  of  an  order  and  injunction  de- 
cree entered  in  the  cause,  enjoining  him  from  com- 
mencing^ any  other  suits,  actions  or  proceedings  at  law 
or  in  equity  against  the  Northern  Trust  Company  in 
any  other  court  or  courts,  based  upon  and  relating  to 
the  matters  and  things  in  the  bill  charged,  and  from 
in  any  manner  harassing  and  annoying  the  Northern 
Trust  Company  by  the  commencement  or  institution 
of  any  other  suits,  actions  or  proceedings  against  it 
in  relation  to  the  same  subject-matter,  complainant 
appeals.  For  the  prior  decision,  which  is  the  basis 
for  the  order  of  contempt,  see  Patterson  v.  Northern 
Trust  Co.,  Gen.  No.  22,798,  ante,  p.  355. 

John  C.  Patterson,  pro  se. 

JuDAH,  WiLLAKD,  WoLP  &  Beichmann,  for  appellee 
Northern  Trust  Company,  as  trustee. 

• 

Mr.  PREsroiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 
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Abstraet  of  the  Deeision. 

CoRTBMFT,  I  37* — when  order  of  for  vioUUian  of  infMnetUm  i$ 
proper.  Where  a  party  complainant  to  a  suit  for  an  aooonnting  vio- 
lates an  injunction  against  commencing  any  other  sait  or  action  in 
any  court  based  upon  matters  charged  and  set  forth  in  the  UU  for 
an  injunction,  an  order  holding  the  complainant  in  contempt  ot  oonrt 
is  proper. 


Ezra  L.  Kern^  Appellee^  r.  Estelle  Foster,  Appelluii 
Gen.  No.  22,892.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiuum 
N.  Oemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.    Rerersed.    Opinion  filed  October  9, 1917. 

Statement  of  the  Case. 

Action  by  Ezra  L.  Kern,  plsiintiff,  against  EsteUe 
Foster,  defendant,  for  dental  services,  and  claim  of 
set-off  by  def endajit  for  damages  resrdting  from  im- 
skilful  workmanship.  A  judgment  for  $200  was 
entered  on  a  verdict  for  that  amount  in  defendant's 
favor,  and  on  plaintiff's  motion  the  judgment  was 
vacated  and  the  cause  reinstated.  On  the  trial  a 
judgment  was  rendered  against  defendant  for  $17.50, 
from  which  she  appeals. 

John  B.  Synnestvedt,  for  appellant;  Osobqi  H. 
SuQBUB^  of  counsel. 

LtJGius  J.  M.  Mjllhik,  for  apx)ellee. 

Mr.  PBEsmiKQ  Justice  Babkib  delivered  the  opinion 
of  the  court 


•Sm  niiaoia  N«U0  Wgmt,  ▼•!•.  XI  to  XT,  e^  CmalatlT* 
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Abstract  of  the  Deeision. 

L  MxTNiciPAL  CovBT  OF  CHICAGO,  |  19* — whcn  ffiotiofi  to  vacate 
fudgment  U  too  late.  A  motion  to  vacate  a  Jndgment  after  the  lapse 
of  tMrty  days  from  the  entry  of  the  Judgment  is  too  late  under 
section  21  of  the  Municipal  Court  Act  ( J.  ft  A.  f  3333). 

2.  MunicipAL  CovsT  of  Chicago,  f  19* — when  fudfyment  deemed 
vcM  until  regularly  vacated.  Where  the  Municipal  Court  of  Chi- 
cago has  Jurisdiction  of  the  parties  and  the  subject-matter,  a  Judg- 
ment rendered  by  it  must  be  deemed  valid  until  regularly  vacated, 
either  under  the  practice  prescribed  in  section  21  of  the  Municipal 
Oourt  Act  (J.  ft  A.  K  3333),  or  unless  reversed  on  a  writ  of  error. 


But  ft  Collins^  Appellee,  t.  Thomas  Kaek,  Appellant. 
Oen.  No.  22,899.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Oodkf;  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  9.  1917. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Barr  &  CoUins,  a  corpora- 
tion, plaintiff,  against  Thomas  Mack,  defendant, 
claiming  an  indebtedness  from  defendant  for  mill  work 
and  building  material.  Defendant  filed  a  plea  of  gen- 
eral issue  and  a  set-off.  From  a  judgment  for  plain- 
tiff for  $272.10,  the  precise  amount. of  the  difference 
between  the  total  debit  and  credit  items  as  shown  by 
its  ledger,  defendant  appeals. 

QuBDON  Williams  and  Thomas  Mack,  for  appellant. 
Balcomb,  Lane  &  McGbath,  for  appellee. 

•8m  Illinoto  Notes  IHs««t,  Volt.  XI  to  XV,  aad  OomvlattY*  Qoartorty.  ma* 
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Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  EIviDBNCE,  {  110* — what  constitutes  best  evidence  of  stated  ac- 
count. Where  the  seller  of  goods  seeks  to  prove  an  alleged  stated 
account,  the  original  bills  or  their  dnplicates  actually  sent  to  and 
received  by  the  purchaser  constitute  the  best  evidence  of  such 
account 

2.  EvibENCB,  i  138* — what  is  basis  for  introduction  of  secondary 
evidence  of  stated  account.  Where  it  is  sought  to  prove  a  stated 
account  for  goods  sold,  secondary  evidence  of  the  original  bills  or 
their  duplicates  is  not  admissible  where  there  is  no  attempt  to  pro- 
duce or  account  for  them. 

3.  Evidence,  {  143* — when  ledger  entries  not  admissible  on 
failure  to  produce  checks.  Where,  in  an  action  by  the  seller  of 
goods  on  a  stated  account,  notice  is  given  to  the  defendant  to  pro- 
duce checks  which  were  entered  in  the  cash  book  of  plaintiff  as 
cash  and  credited  to  defendant,  the  failure  to  produce  them  does 
not  warrant  reading  or  computing  the  amount  of  credits  as  copied 
into  the  ledger  from  apparent  sources  of  original  entry  in  plaintiffs 
possession. 

•8m  UUnols  Note*  DisMt,  YoU.  XI  to  XT.  and  CiimiilAtlTe  Qmrteriy.  mm$ 
tople  and  mcOoo  number. 


Chicago — ^First  District — October,  1917.      365 

The  People  ▼.  Burdette,  207  111.  App.  365. 


Tbe  People  of  the  State  of  Illinois  ex  rel.  Joseph  H. 
Maeauley,  Appellee^  t.  James  H.  Burdette  et  al., 
Appellants. 

Gen.  No.  28^908.    (Not  to  be  reported  in  f nil.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
M.  ToBusoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.    Affirmed.    Opinion  filed  October  9,  1917. 

Statement  of  the  Case. 

Certiorari  by  the  People  of  the  State  of  Illinois  on 
the  relation  of  Joseph  H.  Macauley,  petitioner, 
against  James  H.  Burdette  and  others,  constituting 
the  State  Civil  Service  Commission,  respondents,  to 
review  the  action  of  respondents  in  ordering  relator's 
discharge  from  service  as  a  clerk  in  the  State  grain 
inspection  office  on  the  charge  **that  in  violation  of 
Rule  No.  4,  Section  No.  10,  of  the  State  Civil  Service 
Commission,  he  was  seeking  the  office  of  assessor  in 
the  Town  of  Berwyn,  in  the  County  of  Cook,  State  of 
Illinois,  at  the  election  to  be  held  April  7, 1914. '  *  From 
the  quashing  of  the  record  of  respondents'  proceed- 
ings shown  by  their  return  to  the  writ,  respondents 
appeaL 

John  J.  Poulton,  for  appellants. 

Gideon  S.  Thompson,  for  appellee. 

Mr.  Pbbsiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

« 
Abstract  of  the  Decision. 

1.    Civil  skbyice,  |  10* — wTiat  capacity  commUHon  acts  in.    The 
Ptate  Civil  Service  Commission  acts  as  an  inferior  tribunaL 


•8m  UllBols  Notes  DIffMt.  Y«U.  XI  to  XY,  aad  CnoMilaUTe  QnaKteriT 
topic  and  ■•ctton  niimlwr.  ^      •«^'#> 
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2.  CiTiL  8EBVICB.  |  16* — tohot  presumpiion  do€9  not  arise  om  to 
^rUdiction  of  commisHon.  The  jnriBdiction  of  the  State  CItII 
Service  Commission  will  not  be  presumed*  but  it  must  appear  on 
the  record. 

8.  Civil  bebvicb,  |  26* — how  jurisdiction  of  commission  should 
he  sTiown,  The  jurisdiction  of  the  Civil  Service  Commission  should 
be  shown  in  the  return  to  a  writ  of  certiorari  to  review  its  action 
in  ordering  the  discharge  of  a  clerk  In  the  State  grain  inspection 
office,  on  the  ground  that  he  was  seeking  an  offlca  In  violation  of  a 
rule  of  the  commission. 

4.  Civil  bbbvicb,  {  26* — when  return  of  oommitfion  to  ^orit  of 
certiorari  is  insufficient  to  show  jurisdiction.  A  return  of  the  State 
Civil  Service  Commission  to  a  writ  of  certiorari  sued  out  to  review 
the  commission's  action  in  ordering  the  discharge  from  service  of 
a  clerk  in  the  State  grain  inspection  office,  which  merely  recites 
the  filing  of  a  charge  "that  in  violation  of  Rule  No.  4,  Section  No. 
10,  of  the  State  Civil  Service  Commission,  he  is  seeking  the  office 
of  assessor  in  the  Town  of  Berwyn,  in  the  County  of  Cook,  State 
of  Illinois,  at  the  election  to  be  held  April  7,  1914,*'  without  setting 
forth  such  rule,  or  what  it  prescribes,  and  also  recites  the  serving 
of  relator  with  notice  of  the  hearing,  the  holding  of  the  same,  the 
commission's  finding  that  the  charge  was  proved,  its  order  for 
petitioner's  discharge,  and  its  certification  to  the  appointing  officer 
with  directions  to  enforce  the  order,  is  insufficient  to  show  Juris- 
diction of  the  subject-matter  of  the  commission's  proceedings^  and 
the  quashing  of  the  record  of  such  proceedings  is  warranted* 

•8m  nilnols  NotM  DtsMt,  Tola.  XI  to  XV,  and  CunvUitlT*  Qnartodj,  ' 

UgHm  mad  MetlMi  niiBb«r. 
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Buboe  Paper  Company,  Appellee,  t.  E.  P.  Flint,  trad- 
ing as  £.  P.  Flint  &  Company,  Appellant. 

Gen.  No.  22,908. 

1.  FBAtTDS,  Stattjtb  OF,  {  !€♦ — when  oral  pranUae  is  collateral 

and  not  original  promise.     An  oral  promise  for  the  payment  for 

merchandise  is  a  collateral  and  not  an  original  promise  where 

credit  is  given  on  the  seller's  books,  and  bills  for  the  goods  are 

regolarly  rendered  after  deliyery  to  the  debtor,  and  it  is  immaterial 

that  a  duplicate  statement  of  the  account  sent  to  the  debtor  was 

mailed  to  the  guarantor  with  words  in  writing,  placed  thereon  by 

the  seller,  that  it  was  guaranteed  by  the  guarantor. 

2.  FftAUDs,  Statute  of,  |  69* — when  letter  by  one  maJcing  oral 
guaranty  satisfies.  Where  a  letter  written  by  one  making  an  oral 
guaranty  for  the  payment  for  merchandise  subsequent  to  the  making 
of  such  oral  guaranty  can  be  construed  as  indicating  a  clear  intent 
to  put  in  writing  such  promise  made  before  delivery  of  the  goods, 
the  Statute  of  Frauds  is  satisfied. 

'    3.    Fbauds,  Statute  of,  §  69* — when  letter  written  ^  one  making 

^^^^  guaranty  insufficient  to  satisfy,    A  letter  written  by  one  mak- 

^^  an  oral  guaranty  for  the  payment  of  goods  subsequent  to  the 

5^^iiig  of  such  oral  guaranty,  acknowledging  receipt  of  the  cred- 

^^*  letter  in  regard  to  a  bill  due  from  the  debtor  and  stating  that 

the  creditor  should  have  had  its  mo^ey  before,  and  that  if  the  debtor 

did  0Ot  pay  the  account  before  a  certain  time  the  guarantor  would, 

^  ^ntftitutes  nothing  more  than  a  promise  to  pay  bills  already  due  at  a 

^  ftftore  time  on  failure  of  the  debtor  to  pay  the  bill  before  such  time, 

and  tiiere  is  an  independent  subsequent  promise  without  considera- 

tion  i^lkXch  cannot  be  converted  into  an  intended  original  written 

Pnuzii3e   of  guaranty  which  would  satisfy  the  Statute  of  Frauds. 

^I>esLl  from  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Rufus  F. 
"Ofiijcsoiiq^  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
«t  the    Ocjtober  term,  1916.    Reversed.    Opinion  filed  October  9,  1917. 


Ei>^%v-.AED  J.  Phillips,  for  appellant 
Eaisr:EST  W.  Clabk,  for  appellee. 


tftl!^^SJ*>><»>«  ^•^^  Divert,  YoU.  XI  to  XV.  Mid  CimiiriftilT*  qowUrlx, 
'"  ^«»^     MCtlOB  BumlMr. 
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Me.  Presiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Appellee,  plaintiff  below,  furnished  merchandise  to 
the  Ajnerican  Letter  Company  on  verbal  guaranty  of 
payment  by  appellant  Flint,  the  defendant.  The  main 
issue  presented  by  the  defense  is  that  the  promise  was 
not  in  writing,  as  required  to  be  by  the  Statute  of 
Frauds  and  Perjuries. 

Credit  was  given  in  plaintiff's  books,  and  bills  for 
the  goods  were  regularly  rendered,  after  delivery,  to 
the  Letter  Company.  Duplicate  copies  of  the  bills 
were  also  mailed  to  defendant.  The  controlling  ques- 
tion is  whether  a  letter  from  defendant  to  plaintiff 
written  subsequent  to  the  delivery  of  the  goods  and 
such  rendition  of  the  bills  satisfies  the  requirement  of 
the  statute  that  the  promise  or  a  memorandum  there- 
of must  be  in  writing  to  charge  defendant  with  the 
American  Letter  Company 's  default.   The  letter  reads : 

*'Your  letter  dated  the  27th,  we  received  this 
morning.  We  note  what  you  say  in  regard  to  the  bill 
due  you  from  the  American  Letter  Company.  We  re- 
alize, that  you  want  your  money,  and  you  should  have 
had  it  before  this  time.  But  if  the  American  Letter 
Company  do  not  pay  this  bill  before  next  week,  we 
will. 

*' Trusting  this  will  be  satisfactory,  we  are, 

Very  truly  yours, 

E.  P.  Flint  &  Co.'' 

The  case  was  tried  without  a  jury  and  judgment 
for  the  amount  of  the  bills,  $136.89,  was  entered  for 
plaintiff. 

It  is  clear  that,  disregarding  said  letter,  the  oral 
promise  of  guaranty  was,  in  view  of  the  fact  that  the 
credit  for  each  bill  was  extended  as.  aforesaid  to  the 
American  Letter  Company,  a  collateral  and  not  an 
original  promise,  and  its  character  in  that  respect  was 
not  changed  by  the  fact  that  a  duplicate  statement 
of  the  account  sent  to  the  Letter  Company  was  mailed 
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to  defendant  with  the  written  words  **  Guaranteed 
by  E,  P.  Flint*'  placed  thereon  by  plaintiff. 

If  the  letter  could  be  construed  as  indicating  a  clear 
intent  to  put  in  writing  the  oral  promise  or  promises 
made  befbre  delivery  of  the  goods,  the  statute  would, 
in  accordance  with  decisions  cited  by  appellee,  be 
satisfied.  But  there  being  no  ambiguity  in  its  lan- 
guage and  no  other  legitimate  testimony  on  the  sub- 
ject, we  must  look  to  the  letter  alone  for  fhe  writer's 
intention.  The  letter  appears  to  set  forth  nothing 
more  than  a  promise  to  pay  bills  already  due  at  a 
future  time  on  failure  of  the  Letter  Company  to  pay 
the  bilT  before  that  time.  This  is  something  entirely 
different  from  putting  in  writing  a  promise  previously 
made.  It  is  in  essence  and  indicated  purpose  a  new 
and  distinct  promise,  to  support  which  there  was  no 
pretense  of  a  consideration.  It  is  the  same  as  if  de- 
fendant had  said :  *  *  I  am  not  liable  for  I  did  not  put 
my  promise  in  writing.  But  I  now  promise  you  that 
if  you  cannot  collect  from  the  Letter  Company  within 
a  week  then  I  will  pay  its  debt.''  The  mere  fact  that 
defendant  admitted  making  an  oral  guaranty  and  sub- 
sequently, after  repeated  requests  to  pay  the  bills, 
wrote  the  letter  in  the  above  form,  did  not  indicate 
that  he  intended  that  the  letter  should  express  or  re- 
late back  to  his  oral  promise. 

The  authorities  cited  by  appellee  are  so  clearly  not 
based  on  an  analogous  state  of  facts,  that  we  need  not 
attempt  to  differentiate  them.  The  promise  here 
relied  on  is  clearly  an  independent  subsequent  promise 
without  consideration,  and  it  cannot  without  violence' 
to  the  context  of  the  letter  and  defeating  the  object 
and  purpose  of  the  statute  be  converted  into  an  in- 
tended original  written  promise  of  guaranty.  Conse- 
quently, the  judgment  must  be  reversed. 

Reversed. 
Vol.  ccvn  14 
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Sheppard-Strassheim  Company,  Appellee,  r.  George 

Nlekas  et  al..  Appellants, 

Gen.  No.  28,916. 

1.  MuNiaPAL  CoxTBT  OF  CHICAGO,  |  26* — opplicoHUiy  of  pravisiOM 
of  Practice  Ad  relating  to  approval  of  appeal  }>ond  to  appeaU  from. 
The  proTislonB  of  sections  92  and  03  of  the  Practice  Act  (J.  4  A 
11  8629,  8630  ^  relative  to  the  approval  of  an  appeal  bond  by  order 
of  court,  or  order  authorising  the  clerk  to  approve  it,  applies  to 
appeals  from  the  Municipal  Court  of  Chicago  as  well  as  from  other 
courts  of  record. 

2.  MiTificiPAL  CouBT  or  Chicaoo,  i  26* — when  appeal  from  not 
perfected.  An  appeal  from  the  Kunicipal  Court  of  Chicago  is  not 
perfected  where  there  is  no  order  of  court  approving  an  appeal 
bond,  or  authorizing  the  clerk  to  approve  it,  as  is  required  by  the 
Practice  Act,  sees.  92  and  98  (J.  ft  A.  11  8629,  8630). 

3.  MuKicaPAL  CouBT  or  Chioaoo^  i  26*— HoUeii  appeal  mmt  he 
diamiaeed.  "Wliere  an  appeal  is  not  perfected  owing  to  the  fact  that 
there  is  no  approval  of  an  appeal  bond  by  order  of  court,  nor  any 
order  authorizing  the  clerk  to  approve  it,  as  required  by  the  Prac- 
tice Act,  sees.  92,  93  (J.  ft  A.  11  8629,  8630),  the  appeal  must  be 
dismissed. 

4.  Municipal  Coukt  or  Chicago,  t  27*— loJiai  preeumed  that  ac- 
tion of  court  in  ttriking  affldatHt  of  defenee  aind  entering  fudgment 
by  default  is  correct  It  must  be  presumed  on  appeal  from  the 
Municipal  Court  of  Chicago  that  the  court's  action  in  striking  an 
affidavit  of  defense  and  entering  Judgment  by  default  was  correct 
where  the  motion  and  decision  of  the  court  thereon  are  not  pre- 
served in  the  bill  of  exceptions. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  WnuAM 
N.  Oemmiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  iU>Poal  dismissed.  Opinion  filed  October 
9,  1917. 

Joseph  Bosenbebo,  for  appellants;  Bbkjamik  Bos- 
ENBEBO,  of  connsel. 

Websteb  &  Shebrabd,  for  appellee ;  Daniel  Webstsb 
and  Abthub  A.  Shbbrabd,  of  counsel. 

•Bm  minolt  N«tot  IHgMt,  Vola.  XI  to  XV.  Md  Oamidiiiv* 
tople  mad  >ntlpii  number. 
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Inasmuch  as  this  record  contains  no  orider  of  court 
approving  the  bond,  or  authorizing  the  clerk  to  ap- 
prove it,  such  as  must  be  entered  under  either  section 
92  or  93  of  the  Practice  Act  (J.  &  A.  1[1I8629,  8630), 
which  applies  to  appeals  from  the  Municipal  Court  of 
Chicago  as  well  as  from  other  courts  of  record  (Israel- 
stam  V.  United  States  Casualty  Co.,  272  111.  161),  the 
appeal  was  not  perfected,  and  must,  in  accordance  with 
settled  practice,  be  dismissed.  Phodnix  Ins.  Co.  v. 
Hedrick,  69  111.  App.  184,  and  cases  cited. 

But  were  the  appeal  properly  perfected  we  could 
not  consider  the  only  point  made,  namely,  that  the 
aflSdavit  of  defense  was  erroneously  stricken  and 
judgment  entered  by  default,  because  the  motion  and 
decision  of  the  court  thereon  are  not  preserved  in  the 
bill  of  exceptions,  thus  not  enabling  us  to  determine 
the  ground  of  the  court's  action,  which  otherwise  is 
presumptively  correct.  (Jones  v.  Roberts,  188  HI. 
App.  609 ;  Gaynor  v.  Hibernia  Sav.  Bank,  166  111.  577, 
and  cases  dted.) 

Appeal  dismissed. 
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The  People  ▼.  Goldsand,  207  111.  App.  372. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror,  T.  Peter  Goldsand,  PlaintiflT  in  Error. 

Gen.  No.  22,974.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hoska  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1917.    Reversed.    Opinion  filed  October  9,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Ulinois, 
plaintiff,  against  Peter  Goldsand,  defendant,  for  neg- 
lecting to  support  his  wife,  in  destitute  circumstances, 
in  violation  of  the  statute  relating  to  the  abandon- 
ment by  a  husband  of  his  wife  or  children  in  destitute 
circumstances  (J.  &  A.  T[  3431).  From  a  judgment 
of  guilty,  defendant  brings  error. 

Israel  Cowen  and  Max  Luster,  for  plaintiff  in 
error. 

Maclay  Hoynb,  for  defendant  in  error;  John  F. 
Cashen,  Jr.,  of  counsel. 

Mr.  PREsmiNQ  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

HusBAin)  AND  WIFE,  {  274* — when  burden  of  proof  to  establish 
crffense  in  neglecting  to  support  wife  in  destitute  circumstances  not 
satisfied.  In  a  criminal  prosecution  of  a  husband  for  neglecting  to 
support  his  wife,  in  destitute  circumstances,  in  violation  of  the 
statute  relating  to  the  abandonment  by  a  husband  of  his  wife  or 
children  in  destitute  circumstances  (J.  ft  A.  f  3431),  the  burden 
of  proof  resting  upon  the  People  to  establish  the  ofTense  is  not 
satisfied  without  proof  that  the  neglect  was  "without  cause/'  as 
such  words  of  the  statute  constitute  an  essential  element  of  the 
offense. 
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John  Zwahlan,  Defendant  in  Error,  t.  William  0. 
Johnson,  Beceiyer,  Plain  tiff  in  Error. 

Gen.  No.  23,660.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus  A. 
Katanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reyersed.  Opinion  filed  October  9» 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  John  Zwahlan,  plaintiff,  against  William 
0.  Johnspn,  receiver  for  the  Chicago  &  Milwaukee 
Electric  Railroad  Company,  a  corporation,  defendant, 
for  personal  injuries  sustained  while  in  the  employ  of 
defendant.  Prom  a  judgment  in  favor  of  plaintiff 
for  $4,000  and  costs,  defendant  brings  error. 

Bull  &  Johnson  and  Abthxtb  S.  Lytton,  for  plain- 
tiff in  error. 

Hydb,  Westbbook  &  Watson,  for  defendant  in 
error. 

Mb.  Justice  MoDoNALD-delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Limitation  of  actionb,  I  74^ — tohen  declaraiion  in  action  hy 
employee  for  personal  injuries  states  new  cause  of  action^  Where 
the  original  declaration  in  an  action  by  an  employee  against  his 
employer  for  personal  injuries  is  based  upon  defendant's  alleged 
common-law  liability  as  an  employer,  and  also  upon  section  101  of 
the  Factory  Act  (J.  A  A.  t  5398),  making  it  the  employer's  duty  to 
keep  his  place  of  employment  in  a  clean  and  wholesome  condition, 
a  breach  of  which  was  averred,  and  more  than  four  years  after  the 
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happening  of  the  accident  an  amended  declaration  is  filed,  predicated 
upon  section  89  of  such  Act  (J.  ft  A.  1  6886),  alleging  the  wilful 
failure  on  the  part  of  defendant  to  comply  with  such  act,  an  alle- 
gation not  contained  in  the  original  declaration,  the  amended  decla- 
ration states  a  new  cause  of  action,  since  the  alleged  breaches  of 
statutory  duty  under  the  respectiye  sections  are  entirely  dilterent, 
and  there  is  an  allegation  that  the  negligence  was  wilful  in  the 
amended  declaration,  an  allegation  not  contained  in  the  original 
declaration. 

2.  Limitation  or  AcnoNS,  |  74* — when  questUm  whether  amended 
declaration  tett  up  new  cauee  of  action  is  presented  as  one  of  law. 
Where,  in  an  action  by  an  employee  against  his  employer  for  per- 
sonal injuries,  the  defendant  pleads  the  Two-Tear  Statute  of  Limi- 
tations by  way  of  defense  to  an  amended  declaration,  and  plaintiff 
files  a  general  replication  setting  up  new  matter  in  avoidance  there- 
of, and  it  is  conceded  that  the  injury  in  question  occurred  more 
than  four  years  prior  to  the  filing  of  the  amended  declaration, 
defendant's  motion  for  a  directed  verdict  presents  to  the  court  as 
a  matter  of  law  the  question  whether  or  not  the  ainended  declaration 
sets  up  a  new  cause  of  action. 


FraBclsco  Tittelle  et  al.,  trading  as  F.  Tittelle  & 
Sons,  Appellees^  t,  Louis  Carayetta,  Appellant. 

Oen  No.  22,633.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Chablbs 
A.  Williams,  Judge,  pfesiding.  Heard  in  the  Branch  Appellate 
Ck>urt  at  the  October  term,  1916.  Affirmed.  Opinion  filed  October 
9,  1917. 

Statement  of  the  Case. 

Action  by  Francisco  Vittelle,  Guisseppe  Vittelle  and 
Henry  Vittelle,  trading  as  F.  Vittelle  &  Sons,  plain- 
tiffs, against  Louis  Caravetta,  defendant,  to  recover 
for  the  value  of  certain  goods  alleged  to  have  been 
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sold  by  plaintiffs  to  defendant.    From  a  judgment  for 
plaint^s  for  $963.03  and  costs,  defendant  appeals. 

1 
L.  A.  Shebwin^  for  appellant. 

EiiBBBT  G.  Febguson,  for  appellees. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
conrt 

Abstraet  of  the  Deelsion. 

L  8iu»,  I  126* — when  delivery  of  Mil  of  lading  ctmeHtuiei  de- 
livery of  goods.  Where  a  bill  of  lading  by  which  goods  are  con- 
signed to  the  shippers  is  indorsed  by  the  shippers  and  sent  to  the 
buyer  when  shipment  is  made,  there  is  a  Talid  deliyery  of  the 
goods. 

2.  Saxss,  i  10H*--u>K<U  doee  not  constitute  eanoettaUon  of  order 
for  goods.  In  an  action  to  recover  for  the  purchase  price  ot  goods 
sold,  held  that  an  alleged  cancellation  of  the  ord^,  which  was 
merely  a  request  by  the  buyer  for  temporary  delay  of  shipment, 
did  not  operate  as  a  cancellation  of  the  order  for  the  goods. 


Gertrude  Waterbury,  Appellee,  t.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  and  Northwestern 
Elevated  Railroad  Company,  Appellants. 

Gen.  No.  22,783. 

1.  lUiLBOADfl,  I  257* — what  was  obligation  at  common  law  to 
provide  and  maintain  crossings  at  highways.  At  common  law  a 
railway  company  constructing  its  line  of  road  was  under  obliga- 
tion to  provide  safe  and  convenient  crossings  at  highways  then 
existing,  but  no  duty  devolved  upon  it  to  construct  and  maintain 
a  crossing  over  a  highway  subsequently  created. 

2.  RAiLiioAns,  i  258* — what  is  meaning  of  word  **safe^  in  act  re- 
lating  to  constritctlon  and  maintenance  of  railroad  street  crossings^ 
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The  word  "safe"  in  Kurd's  Rey.  St  ch.  114,  sec  8  (J.  ft  A.  t  8S20), 
relating  to  the  construction  and  maintenance  of  crossings  of  rail- 
roads over  highways  and  streets,  means  "reasonably  safe." 

3.  Railroads,  |  258* — icJiat  is  duty  of  railroads  under  statute  to 
provide  safe  and  convenient  crossings  at  highways.  The  statutory 
duty  of  railroads  to  proyide  safe  and  convenient  crossings  at  high- 
ways extends  not  only  to  crossings  in  existence  when  the  railroad 
was  constructed  but  to  those  created  afterwards  as  well,  and  includes 
those  in  cRies  as  well  as  those  in  rural  communities. 

4.  Railboads,  i  258* — what  care  required  in  construction  and 
maintenance  of  highu^ay  intersection.  Under  Hurd's  Rev.  St  ch. 
114,  sec.  8  (J.  ft  A.  K  8820),  providing  that  at  all  railroad  crossings, 
highways  and  streets,  railroads  shall  construct  and  maintain  such 
crossings  so  that  at  all  times  they  shall  be  safe  as  to  persons  and 
property,  railroads  are  required  to  exercise  reasonable  care  in  the 
construction  and  maintenance  of  highway  intersections,  and  they  are 
entitled  to  notice,  either  actual  or  constructive,  of  a  defective  condi- 
tion, as  a  prerequisite  to  a  recovery  against  them  for  damages  for 
personal  injuries  sustained  by  a  pedestrian  due  to  a  defective  con- 
dition of  such  portion  of  the  highway. 

5.  INSTBUCTTONS,  {  38* — whcn  instruction  should  not  be  given 
in  exact  language  of  statute.  Where  a  modified  construction  has 
been  placed  upon  a  statute  by  the  Supreme  Court  an  instruction  in 
the  language  of  the  statute  should  be  framed  accordingly,  as  other- 
wise it  would  be  apt  to  mislead  the  Jury,  and  in  such  a  situation 
the  better  practice  is  to  instruct  the  Jury  as  to  the  legal  effect  of 
the  statute. 

6.  Railboads,  §  257* — when  not  incumbent  upon  railroad  to 
maintain  roadway  in  reasonably  safe  condition  for  pedestrians. 
Where  a  railroad  company  provides  a  sidewalk  on  each  side  of  the 
street  at  a  crossing  over  its  right  of  way  in  a  city,  it  is  not  under 
any  duty  to  maintain  the  roadway  allotted  to  vehicles  and  similar 
traffic  in  a  reasonably  safe  condition  for  pedestrians. 

7.  Railboads,  §  257* — when  question  for  jury  whether  plank  road 
over  crossing  is  reasonably  safe  for  vehicle  traffic.  In  an  action  by 
a  pedestrian  to  recover  damages  for  personal  injuries  sustained  as 
the  result  of  tripping  on  a  defective  plank  in  the  plank  portion  of 
the  roadway  over  the  railroad  right  of  way  allotted  to  vehicles  and 
similar  traffic,  while  attempting  to  pass  over  the  crossing  to  de- 
fendant's station,  held  that  it  was  a  question  for  the  Jury  whether 
or  not  the  plank  road  was  reasonably  safe  for  vehicle  traffic. 

8.  Railboads,  §  257* — when  instruction  on  nonliability  of  railroad 
company  for  injury  to  pedestrian  passing  over  crossing  on  right  of 
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toay  is  erroneously  refused.  In  an  action  by  a  pedestrian  to  recover 
damages  for  special  injuries  sustained  as  the  result  of  stepping  on  a 
defective  plank  in  the  portion  of  the  roadway  of  a  crossing  over  de- 
fendant's right  of  way  allotted  to  vehicles  and  similar  traffic,  after 
passing  from  the  sidewalk  on  one  side  of  a  street  over  the  right 
of  way,  and  while  on  her  way  to  the  station,  held  that  an  instruction 
that  if  the  defendant  did  not  expressly  or  impliedly  invite  the  public 
to  cross  the  street  at  and  over  their  right  of  way,  then  they  were 
not  bound  to  keep  the  whole  crossing  in  a  reasonably  safe  condi- 
tion for  pedestrians,  but  the'y  had  discharged  their  duty  if  they 
exercised  ordinary  care  to  keep  their  sidewalks  in  a  reasonably  safe 
condition  for  pedestrians  and  the  middle  of  the  crossing  in  a  reason- 
ably safe  condition  for  vehicle  and  similar  traffic,  and  that  if 
defendant  did  not  expressly  or  impliedly  invite  the  public  to  cross 
the  street  and  it  had  exercised  ordinary  care  to  maintain  the  cross- 
ing where  the  plaintiff  fell  in  a  reasonably  safe  condition  for 
vehicle  and  similar  traffic,  then  defendant  was  not  guilty,  was  im- 
properly refused. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
If.  Mangan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  9,  1917.    Rehearing  denied  October  19,  1917. 

Abdison  L.  Gardner  and  Shepard,  McCormick, 
Thomason,  Kirkland  &  JPatterson,  for  appellants ; 
Weymouth  Kirkland,  of  counsel. 

Edward  Maher  and  Harvey  E.  Wynekoop,  for  ap- 
pellee; OuvBR  R.  Barrett  and  Francis  L.  Daily,  of 
counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Appellee  brought  suit  and  recovered  judgment 
against  appellants  for  injuries  sustained  in  a  fall  while 
crossing  Foster  avenue  at  its  intersection  with  appel- 
lants' tracks,  in  the  City  of  Evanston. 

Foster  avenue  runs  east  and  west,  and  is  crossed 
at  grade  by  defendants'  three  tracks,  running  in  a 
northerly  and  southerly  direction,  about  midway  be- 
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tween  Sherman  and  Maple  streets.  It  has  a  forty-foot 
roadway  paved  with  macadam,  except  where  it  crosses 
defendants'  right  of  way,  at  which  place  it  is  planked 
for  a  width  of  about  thirty  feet  across  the  entire  right 
of  way,  leaving  an  open  space  of  ground  of  about  five 
feet  on  each  side  of  the  planking.  The  sidewalks  on 
both  sides  of  Foster  avenue  are  of  concrete,  except 
where,  like  the  street,  they  are  planked  across  defend- 
ants'  right  of  way.  Between  the  sidewalk  and  the 
curb  on  each  side  of  the  street  there  is  a  grass  plot 
or  parlay.  At  the  time  of  the  injury,  defendants' 
easterly  track  was  used  for  southbound  and  the  middle 
for  northbound  traffic,  and  the  westerly  track  for 
switching  purposes.  A  railway  station  is  located  just 
north  of  Foster  avenue,  between  the  north  and  south- 
bound tracks. 

On  September  14,  1912,  about  noon,  plaintiff  was 
walking  along  the  south  sidewalk  of  Foster  avenue. 
Upon  reaching  a  point  directly  south  of  the  station, 
plaintiff  turned  north  to  cross  the  plank  road  on  her 
way  to  the  station,  in  doing  which  she  tripped  over  a 
splinter  which  protruded  from  one  of  the  planks  in 
the  road,  causing  her  to  fall  and  sustain  injury. 

This  action  was  brought  under  section  8  of  **An  Act 
in  Belation  to  Fencing  and  Operating  Railroads,'' 
ch.  114,  Hurd's  Rev.  St.  of  Illinois,  1915-16  (J.  &  A. 
1[  8820),  which  is  as  follows: 

*  *  Hereafter,  at  all  of  the  railroad  crossings  of  high- 
ways and  streets  in  this  State,  the  several  railroad 
corporations  in  this  State  shall  construct  and  maintain 
said  crossings,  and  the  approaches  thereto,  within 
their  respective  rights  of  way,  so  that  at  all  times 
they  shall  be  safe  as  to  persons  and  property." 

It  is  the  view  of  plaintiff- — and  the  trial  court  evi- 
dently adopted  it — that  this  section  imposes  an  abso- 
lute duty  on  railroads  to  construct  and  maintain 
crossings  in  a  reasonably  safe  condition.  Defendants, 
on  the  other  hand,  contend  that  the  said  section  re- 
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quires  the  exercise  of  only  reasonable  care  in  the 
performance  of  this  duty,  and  the  action  of  the  trial 
court  in  refusing  instructions  Nos.  33  and  34  offered 
on  their  behalf,  whi^h  were  based  upon  this  theory,  is 
now  presented  for  review. 

At  common  law  a  railway  company,  in  constructing 
its  line  of  road,  was  under  obligation  to  provide  safe 
and  convenient  crossings  at  highways  then  existing. 
(People  ex  rel.  City  of  Bloomington  v.  Chicago  d  A. 
R.  Co.,  67  111.  118.)  But  it  would  appear  that,  in  the 
absence  of  statutory  provision  to  this  effect,  no  duty 
devolved  upon  a  railroad  company  to  construct  and 
maintain  a  crossing  over  a  highway  subsequently 
created.  (Illinois  Cent.  R.  Co.  v.  City  of  Bloomington, 
76  HI.  447 ;  City  of  Bloomington  v.  lUinois  Cent.  R. 
Co.,  154  111.  539.)  By  legislative  enactment  in  this 
State,  this  duty  now  extends  not  only  to  crossings  in 
existence  when  the  railroad  w%s  constructed,  but  to 
those  created  afterwards  as  well,  and  includes  those 
in  cities  as  well  as  those  in  rural  communities.  (Chi- 
cago &  N.  W.  Ry.  Co.  V.  City  of  Chicago,  140  111.  309; 
City  of  Bloomington  v.  Illinois  Cent.  R.  Co.,  supra.) 
Obviously,  therefore,  so  far  as  the  foregoing  section 
relates  to  highways  already  existing,  it  is  merely  de- 
claratory of  the  common  law,  but  is  an  innovation  as 
to  streets  and  roads  subsequently  laid  out,  in  the  lat- 
ter case  shifting  the  duty  of  construction  and  mainte- 
nance of  crossings,  and  approaches  thereto,  from  the 
municipality  to  the  railroad  company. 

The  word  **safe,*'  as  used  in  section  8,  supra,  has 
been  frequently  construed  to  mean  **  reasonably 
safe.'*  (Elgin,  J.  &  E.  Ry.  Co.  v.  Raymondy  148  lU. 
2^1',  Illinois  Cent.  R.  Co.  v.  Stewart,  230  HI.  204;  Mor- 
gan  v.  City  of  Leunston,  91  Me.  566,  40  Atl.  545 ;  Mc- 
Closkey  v.  Moies,  19  R.  I.  297,  33  Atl.  225.)  But 
plaintiff,  while  conceding  such  construction  of  the 
word  **safe,''  contends  that  the  said  section  changes 
the  well-established  rule  of  reasonable  care  in  the  per* 
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formance  of  the  duty  thereby  imposed.  In  other 
words,  it  is  argued  that  the  word  ** reasonably**  ap- 
plies only  to  the  condition  required,  and  not  to  the 
means  employed  to  secure  it. 

In  our  opinion,  the  expression  "reasonably  safe" 
implies  a  duty  to  exercise  only  reasonable  care  to  bring 
about  that  result.  To  hold  otherwise  would  be  to  make 
a  railroad  company  an  insurer  of  the  reasonably  safe 
condition  of  its  crossings,  irrespective  of  the  degree 
of  care  exercised  in  the  construction  and  maintenance 
thereof — a  higher  duty  than  it  owes  to  its  passengers. 
Manifestly  such  was  not  the  intent  of  our  Legislature. 
On  the  contrary,  we  are  impelled  to  the  conclusion  that 
the  statute  fixes  upon  railroads  the  duty  of  exercising 
reasonable  care  in  the  construction  and  maintenance 
of  highway  intersections,  entitling  them  to  notice, 
either  actual  or  constructive,  of  a  defective  condition, 
as  a  prerequisite  to  a  recovery  against  them  such  as  is 
sought  in  the  case  at  bar.  {Chicago  <&  A.  R.  Co.  v. 
Scranton,  95  111.  App.  619 ;  Cleveland,  C,  C.  d  St.  L. 
Ry.  Co.  V.  Arbaugh,  47  HI.  App.  360;  Brown  v.  Chicago, 
I.  d  L.  Ry.  Co.,  177  111.  App.  599.)  In  view  of  the  con- 
flicting evidence  as  to  the  length  of  time  that  the 
alleged  defective  condition  had  existed  prior  to  plain- 
tiff's injury,  we  think  instructions  33  and  34  offered 
on  behalf  of  the  defendants  should  have  been  given. 

Complaint  is  also  made  by  defendants  that  the  court 
erred  in  giving  instruction  No.  8  on  behalf  of  the 
plaintiff.  This  instruction  was  in  the  precise  lan- 
guage of  the  section  of  the  statute  hereinabove  quoted, 
and  informed  the  jury  that  the  said  statute  was  them 
and  had  been  in  effect  a  long  time  prior  thereto. 

While  numerous  authorities  uphold  the  practice  of 
giving  instructions  containing  the  very  language  of  a 
statute,  yet  we  think  that  where  a  modified  construc- 
tion has  already  been  placed  thereon  by  our  Supreme 
Court,  as  in  the  case  at  bar,  the  instruction  should  be 
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framed  accordingly,  otherwise  it  would  be  apt  to  mis- 
lead the  jury.  In  such  a  situation,  the  better  practice 
is  to  instruct  the  jury  as  to  the  legal  effect  of  the 
statute. 

It  is  also  contended  that  the  court  erred  in  refusing 
to  give  instructions  Nos.  35,  36,  37,  38,  39  and  40  on 
behalf  of  the  defendants. 

Instruction  39,  which  is  characteristic  of  the  other 
five,  is  as  follows :   . 

'  *  The  jury  are  instructed  that  if  the  defendants  did 
not  expressly  or  impliedly  invite  the  public  to  cross 
Foster  avenue  at  and  over  their  right  of  way,  then 
they  were  not  bound  to  keep  the  whole  crossing  in  a 
reasonably  safe  condition  for  pedestrians;  but  they 
had  discharged  their  duty  under  the  law  if  they  exer- 
cised ordinary  care  to  keep  the  sidewalks  in  a  reason- 
ably safe  condition  for  pedestrians  and  the  middle  of 
the  crossing  in  a  reasonably  safe  condition  for  vehicle 
and  similar  traflSc.  And  if  you  find  that  the  defend- 
ants did  not  expressly  or  impliedly  invite  the  public 
to  cross  Foster  avenue  as  aforesaid,  and  that  they 
exercised  ordinary  care  to  maintain  the  said  crossing 
where  the  plaintiff  fell  in  a  reasonably  safe  condition 
for  vehicle  and  similar  traffic,  then  you  must  find  the 
defendants  not  guilty.** 

It  must  be  borne  in  mind  that  the  planking  upon 

which  plaintiff  fell  was  not  part  of  the  sidewalk  but 
was  in  the  middle  of  the  roadway  allotted  to  vehicle 
and  similar  traffic,  and  there  was  neither  crosswalk 
nor  beaten  path  across  Foster  avenue  at  this  point. 
Having  provided  a  sidewalk  on  each  side  of  the  street, 
it  was  not  incumbent  upon  defendants  to  maintain  this 
roadway  in  a  reasonably  safe  condition  for  pedes- 
trians. (Kohlhof  V.  City  of  Chicago,  192  HI.  249; 
Boender  v.  City  of  Harvey ,  251  111.  228 ;  City  of  Aurora 
V.  Hillman,  90  HI.  61;  Brown  v.  City  of  Chicago,  135 
111.  App.  126.)  Nor  can  it  be  said  that  defendants  in 
any  way  invited  pedestrians  to  cross  at  the  place  where 
plaintiff  fell.    And  inasmuch  as  it  was  also  a  question 
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for  the  jury  whether  or  not  the  plank  road  was  reason- 
ably safe  for  vehicle  traffic,  we  are  of  the  opinion  that 
the  foregoing  instructions  should  have  been  given. 

As  the  case  must  necessarily  be  retried,  we  refrain 
from  passing  upon  the  other  points  raised. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


William  Erng  ft  Sons  Company,  Appellee,  v.  MaeLein 
Constrnetlon  Company,  Appellant. 

Gen.  No.  22,806.    (Not  to  be  reported  in  fall.) 

« 

Appeal  from  the  Gotintj  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  the  Branch  AppeUate  Court  at 
the  October  term,  1918.  Rerersed  and  rwnanded.  Opinion  filed 
October  9,  1917. 

Statement  of  the  Case. 

Action  by  William  Kmg  &  Sons  Company,  a  cor- 
poration, plaintiff,  against  the  MacLean  Construction 
Company,  a  corporation,  defendant,  to  recover  dam- 
ages arising  out  of  the  breach  of  an  alleged  contract 
between  the  parties,  by  the  terms  of  which  plaintiff  as 
subcontractor  was  to  do  excavation  work  for  defend- 
ant as  general  contractor  in  connection  with  the  con- 
struction of  a  building.  From  a  judgment  for  plain- 
tiff for  $1,000,  defendant  appeals. 

Henry  M.  Hagan  and  Knapp  &  CAMPBsiiL,  for  ap- 
pellant; John  B.  Cochran,  of  counsel 

Newman,  Poppenhusbn  &  Stern,  for  appellee; 
Lawrence  A.  Cohen,  of  counseL 
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Mb.  Justice  McDonald  delivered  the  opinion  of  the 

court. 

Abstraet  of  tlie  Deeision. 

L  BuniiiKG  AND  coNBTKucnoN  00NTBACT8,  |  103* — K^^efi  judQment 
for  pUUntiff  in  action  J>y  MUboontractor  against  general  contractor 
for  breach  of  contract  not  sustained  hy  evidence.  In  an  action  by 
a  subcontractor  against  a  general  contractor  to  recover  for  dam- 
ages arising  out  of  tbe  breach  of  an  alleged  contract  between  parties, 
by  the  terms  of  which  plaintiff  was  to  do  excavation  work  in  con- 
nection with  the  construction  of  a  certain  building,  where  it  ap- 
pei^ed  tkat  a  witness  for  plaintiff  was  permitted,  over  objection  of 
defendant,  to  estimate  the  number  of  cubic  yards  l>f  excavation  re- 
qalred  under  the  contract  from  a  plan  that  contained  no  dimensions 
upon  which  to  base  such  estimate,  and  that  the  witness  did  not  take 
into  consideration  the  expense  to  plaintiff  of  shoring  and  backfilling, 
both  of  which  items  the  contract  required  of  plaintiff,  held  that  a 
judgment  for  plaintiff  was  unsupported  by  the  evidence. 

2.  Building  and  constbuction  contracts,  I  104* — when  question 
for  jury  whether  contract  exists  between  contractor  and  subcon- 
tractor. In  an. action  by  a  subcontractor  against  a  contractor  to 
recover  damages  arising  out  of  the  breach  of  an  alleged  contract 
between  the'  parties  for  excavation  work  in  connection  with  the 
construction  of  a  building,  held  that  it  was  a  question  for  the  Jury 
whether  a  contract  existed  between  the  parties. 

•tee  nilMli  MotM  IHsest,  VoU.  XI  to  XT,  aod  ComiriattT*  <|aArlMly,  mmm 


384  AppetiTiAtb  Coubts  op  Illinois. 

Levltan  y.  Chicago  City  Ry.  Co.  et  al.,  207  111.  App.  884. 


Fay  Leyitan,  Appellee,  t.  Chicago  City  Railway  Com- 
pany and  Calnmet  &  South  Chicago  Railway 
Company,  Appellants,  and  Chieago  &  Western 
Indiana  Railroad  Company. 

Gen.  No.  22,934.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  9, 1917. 

Statement  of  the  Case. 

Action  by  Fay  Levitan,  plaintifF,  against  the  Chi- 
cago City  Railway  Company,  Calumet  &  South 
Chicago  Railway  Company  and  Chicago  &  Western 
Indiana  Railroad  Company,  defendants,  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff 
while  a  passenger  on  a  street  car  owned  by  defendant 
Chicago  City  Railway  Company,  which  collided  with 
a  train  of  cars  operated  over  the  right  of  way  of  de- 
fendant Chicago  &  Western  Indiana  Railroad  Com- 
pany. From  a  judgment  for  $2,500  for  plaintiff,  de- 
fendants Chicago  City  Railway  Company  and  Calumet 
&  South  Chicago  Railway  Company  appeal.  Defend- 
ant Chicago  &  Western  Indiana  Railroad  Company 
has  perfected  a  separate  appeal. 

This  cause  of  action  arises  out  of  the  same  accident 
involved  in  decisions  in  Kittier  v.  Chicago  dk  W.  L  R. 
Co.,  203  111.  App.  439,  and  Levitan  v.  Chicago  City 
By.  Co.,  203  111.  App.  441. 

Franklin  B.  Hussey  and  Chables  Lb  Rot  Bbown, 
for  appellants ;  John  R.  Gthllllms,  of  counsel. 

Bdwabd  J.  Green  and  A.  H.  Ranes,  for  appellee; 
Harry  F.  Brewer,  of  counsel 
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Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeislon. 

1.  WiTiTBSBES,  §  284* — when  textbook  mcy  he  used  to  impeach 
expert  medical  witness,  A  textbook  may  be  used  to  impeach  ah  ex- 
pert medical  witness  who  bases  his  testimony  thereon,  but  it  is  not 
permissible  to  introduce  textbooks,  for  the  purpose  of  contradict- 
ing a  witness  who  makes  no  mention  thereof  as  a  basis  for  his  opin- 
ion, and  there  is  no  substantial  difference  between  contradicting  a 
witness  by  reading  from>te3fctbooks  and  asking  him  if  he  is  aware 
that  'the  authorities"  disagree  with  hTs  Vfew. 

2.  Witnesses,  |  220* — what  is  proper  cross-examination  of  medi- 
cal witness.  Where  the  plaintiff  in  a  personal  injury  action  seeks 
to  prove  that  as  a  direct  result  of  the  injury  sustained  her  eyesight 
has  become  impaired  to  such  an  extent  as  to  cause  her  to  become 
cross-eyed,  and  h  medical  witness  for  plaintiff  testifies  on  dix'ect  ex- 
amination that  t)ne  of  the  objective  symptoms  is  a  twitching  of  the 
muscles  of  the  right  side  of  the  face,  It  Is  proper  to  cross-examine 
such  witness  by  asking  him  whether  it  was  not  possible  to  produce 
a  voluntai^  twifch. 

3.  Tbial,  I  45* — what  remarks  of  court  upon  cross-examination 
of  medical  witness  are  improper.  Where  the  plaintiff  in  a  personal 
injury  action  seeks  to  prove  that  as  a  direct  result  of  the  injury 
sustained  her  eyesight  litts  become  Ihipafred  so  as  to  cause  her  to 
become  cross-eyed,  and  a  medical  witness  testifying  on  plaintiff's 
behalf  states  that  he  noticed  a  twitch  in  the  facial  muscles  as  an 
objective  symptom  V^iXh  examining  platntllf,  and  such  witness  la 
properly  cross-examined  as  to  whether  it  was  not  possible  to  pro- 
duce a  voluntary  twitch,  held  that  'it  was  Improper  for  the  court  to 
express  hfs  opinion  ab  to  "^'heth^  such  muscles  could  be  voluntarily 
twitched. 

4.  Cabbiebs,  I  482* — when  instruction  in  action  by  passenger  for 
personal  injuries  is  erroneous  as  being  inapplicable  to  evidence.  In 
an  action  against  two  street  railroad  companies  and  a  railroad  com- 
pany to  recover  damages  for  personal  injuries  sustained  due  to  a 
collision  bdtWeen  It  cfu*  belonging  to  one  of  defendant  street  rall- 
roadJB  with  a  train  of  the  railroad  company,  held  that  an  Instruction 
setting  forth  the  duties  of  the  street  railroad  as  a  common  carrier, 
stating  that  the  failure  to  exercise  a  degree  of  care  required  con- 
stitutes negligence,  and  that  if,  under  the  evidence  and  instructions, 
the  Jury  found  defendants  guilty  of  negligence  as  charged  in  the  dec- 
laration, br  ^ame  count  thereof,  and  that  plaintiff  had  sustained 

•Sm  nilnoii  NotM  Disest,  Vols.  XI  to  XT,  aad  OamuUitiT*  QuMicvl/,  mom 
topk  Mid  Melkur  nnmlMr. 

YoL  ccvn  If 


386  Appellate  Courts  of  Illinois. 

Levitan  v.  Chicago  ft  Western  Indiana  R.  Co.,  207  111.  App.  386. 

damages  alleged  in  the  declaration  or  any  count  thereof,  they  should 
find  for  plaintiff,  was  erroneous,  where  two  counts  averred  respec- 
tively the  violation  of  the  provision  of  a  city  ordinance  requiring 
a  street  railroad  to  bring  its  car  to  a  full  stop  at  a  point  one  hundred 
feet  from  a  railroad  crossing,  and  a  provision  requiring  a  speed  not 
to  exceed  two  miles  per  hour  upon  approaching  railroad  crossings, 
and  the  alleged  violation  of  the  ordinance  had  nothing  to  do  with 
the  accident  and  the  ordinance  involved  was  not  introduced  in  evi- 
dence. 


Fay  Leyltan,  Appellee,  y.  Chicago  &  Western  Indi- 
ana Ballroad  Company,  Appellant,  and  Chicago 
City  Railway  Company  and  Calnmet  &  South  Chi- 
cago Railway  Cotepany. 

Gen.  No.  22,882.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Reversed  and  remanded.  Opin- 
ion filed  October  9,  1917. 

Statement  of  the  Case. 

Action  by  Fay  Levitan,  plaintiflf,  against  the  Chicago 
&  Western  Indiana  Bailroad  Company,  Chicago  City 
Railway  Company  and  Calumet  &  South  Chicago  Rail- 
way Company,  defendants,  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  while  a  pas- 
senger on  a  street  car  belonging  to  defendant  Chicago 
City  Railway  Company,  due  to  a  collision  between  such 
car  and  a  railway  train  of  defendant  Chicago  &  West- 
em  Indiana  Railroad  Company.  From  a  judgment  for 
$2,500  for  plaintiff,  defendant  Chicago  &  Western 
Indiana  Railroad  Company  appeals,  defendants  Chi- 
cago City  Railway  Company  and  Calumet  &  South 
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Chicago  Railway  Company  having  prosecuted  a  sep- 
arate appeal,  for  which  see  Gen.  No.  22,934,  ante,  p. 
384. 

This  cause  of  action  arose  out  of  the  same  accident 
involved  in  the  cases  of  Kittier  v.  Chicago  &  W.  L  R. 
Co.,  203  HI.  App.  439,  and  Levitan  v.  Chicago  City 
Ry.  Co.,  203  HI.  App.  441. 

Worth  E.  Catlor,  for  appellant, 

Edward  J.  Green  and  A.  H.  Ranes^  for  appellee; 
Harry  F.  Brewer,  of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Beetslom 

Afpcal  and  ebbob,  {  1793* — when  judgment  reversed  against  all 
ioint  defendants.  Where  a  judgment  against  three  defendants  is 
reversed  as  to  two  of  the  defendants,  it  must  likewise  be  reversed 
as  to  the  third  defendant. 


Adolph  H*  Bernstein,  Appellee,  v.  Oeorge  J.  Lang- 

owsky,  Appellant. 

Gen.  No.  22,898.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Dennis 
W.  SxTixivAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Ck>art  at  the  October  term,  1916.  Affirmed.  Opinion  filed  October 
9.  1917. 

Statement  of  the  Case. 

Action  by  Adolph  H.  Bernstein,  plaintiflF,  against 
George  J.  Langowsky,  defendant,  to  recover  the  sum 

•See  nilnoto  Notes  DIffeit,  YoU.  XI  to  XV»  and  CnmiiUitlTO  Quarterly,  aamo 
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of  $200  paid  as  earnest  mon^y  to  defendant  as  agent 
for  one  Mrs.  Steen  in  a  real  estatcj  l^ansaction,  where- 
by plaintiflF  had  agreed  to  purchase  from  her  certain 
real  estate.  From  a.  judgment  for  plaintiff  fpr  $200, 
defendant  appeals. 

James  F.  Hutchison  and  Hawy.  C;  Diamond,  for  ap- 
pellant. 

James  S.  Wight,  for  appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of' the 
court. 

Abstract  of  the  Decision. 

1.  Vekdob  and  ifpscHAS^,  8t  ^i^TT^hefK  rff^^Hon  of  contract 
by  purchaser  is  proper.  The  mere  fact  that  a  purchaser  of  real 
estate  demands  a  fulfiUment  of  the  agreement  on  the  part  o( 
the  vendor  does  not  consummate  the  sale  nor  does  it  preclude  the 
purchaser  from  rescinding  the  contract  when  he  discovers  the 
futility  of  making  further  demand*  owing  to  a  sale  of  the  property 
to  a  third  person. 

2.  Limitation  of  actions,  §  24* — when  cause  of  action  for  re- 
covery of  earnest  money  paid  on  contract  for  purchase  of  real 
estate  accrues.  An  action  to  recover  the  earnest  money  paid  on 
a  contract  for  the  purchase  of  real  estate  in  the  hands  of  a  broker 
accrues  when  thi^  purchaser*  upoi^  di^Qoyering.  that  the/ vendor 
sold  the  property  to  apot^er  pe^so^,  nq^es   her   in  writing  of 

the  rescission  of  the  contract  and  demands  return  of  the  earnest 

» 

money. 

3.  Vendor  and  pubchaseb,  S  106* — what  does  not  constitute 
unreasonable  length  of  time  for  rescission  of  contract  for  the  pur- 
chase of  real  estate,  A  delay  hy  the  purchaser  of  real  estate  of 
seven  years  before  rescinding  the  contract  Is  not  an  unreaspnaj>le 
delay  where  he  Is  anxious  to  acquire  the  property  and  does  not 
elect  to  rescind  the  contract  until  he  learns  that  the  property  has 
been  sold  to  another  person,  whereupon,  he  acts  immediately  by 
commencing  split 


•See  Illinois  Notes  Dlsrst,  Vols.  XI  t^  XV^  and  CnntmliUfir^  QwrtorlJi 
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Xusenm  of,  Elnet  Arts,  ApP^H^^^  ^*  Joha  B.  Pleas, 

Appellant. 

Gen.  No,  2%9^1*    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  BSomjivD 
K.  jABBCKi,  judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,   1916.     Afllrmed.     Opinion  filed   October  9, 

1917. 

Statement  of  the  Case. 

Adapn  of  forcible  entry  an4  detainer  by  the  Mnsenm 
of  Fine  Arts,  a  coi^poration,  plaintiff,  against  John  S. 
Dicns,  defendant,  for  possession  of  certain  premises 
in  the  City  of  Chicagp.  Fron^  a,  jndgmenl  in  favor  of 
plaintiff,  defendant  appeals. 

Ebakk  a.  O^Doi^^nsuj,  for  appelli^t. 

Hbkby  M.  Hagan,  for  appellee. 

1^  Jus^ncj^  ]4!cI>Qi^ALD  delivered  the.  opinion  of  the, 
court. 

Abstraet  of  the  Decision. 

1.  l»Ajn>umD  ANO  TKifAUT,  {  464* — When  tender  of  rerf^f  iffsuiPr 
cif9ijp  prevent  forfeiture  of  lease.  A  tender- of  a  less  amount  than 
Is  actually  due  and  owing  by  a  tenant  will  not  prevent  a  forfeiture 
of  the  lea^  for.  failure  to  pay  rent»  even  though  the  tenant  prom- 
laes  tp  pay  the  balance  of.  the  rent  within  a  short  time  tkereattef^ 

2.  Coip>oBATiONs — when  affidavit  of  defense  is  insuffici^t  to 
quiesition  corporatiqnls  right  to  bring  action.  In  an  action  of  fprcible 
entry  and  detainer  by  a  foreign  corporation  as  landlord  to  recover 
poBsesfipn  of  premise,  f^'pm  a  tenant,  held  ihaf,  an  affidavit  of 
defense  which  contained  no  averment  that  the  plaintift  was  or- 
ganized for  pecuniary  profit^  and  did  not  negative  t^e  fact  thajt 
plaintlfC  came  within  th^e  exceptions  of  t^e  act  ret^lating  t^e  ad- 
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mission  of  foreign  corporations  for  profit  to  do  business  in  the 
State,  Hurd^s  Rev.  St  ch.  32  (J.  ft  A.  K  2418  et  aeq.),  was  Insuffi- 
cient to  question  plaintiffs  right  to  bring  the  action. 

3.  Appeal  and  ebi^ob,  f  1088* — when  error  of  court  in  excluding 
evidence  may  not  te  considered.  Any  error  of  the  trial  court  in 
excluding  eyidence  cannot  be  considered  on  appeal  where  the  party 
complaining  has  failed  to  set  it  forth  in  his  brief  or  to  refer  the 
court  thereto  in  the  abstract  or  transcript  of  the  record. 


Edwin  W.  Sehlllo,  Appellant,  t.  E.  A.  White  and  R  J. 
Millard.    B.  J.  Millard,  Appellee. 

Gen.  No.  22,906. 

1.  Chattel  mortgages,  |  37* — when  ch(Utel  w^ortgage  not  void 
because  notes  evidencing  secured  indebtedness  do  not  recite  on 
their  face  fact  of  such  security.  Section  1  of  the  act  relating  to 
the  assignment  of  notes  secured  by  chattel  mortgages  (J.  ft  A 
Y  7602),  applies  only  where  an  assignment  of  notes  has  taken 
place  and»  where  notes  have  not  been  assigned,  the  contention  that 
the  chattel  mortgage  is  Toid  as  against  third  persons,  because  the 
notes  evidencing  the  indebtedness  do  not  recite  the  fact  of  such 
security  on  their  face,  is  without  merit 

2.  Chattel  mortgages — what  are  rights  of  mortgagee  upon  un- 
authorized sale  of  chattel  without  satisfaction  of  indebtedness. 
Where  a  chattel  mortgage  provides  that  the  mortgagee  shall  be 
entitled  to  immediate  possession  of  the  chattel  if  the  mortgagor 
shall  sell  or  assign  it,  a  sale  of  the  chattel,  without  satisfying  the 
indebtedness  or  obtaining  the  mortgagee's  consent,  constitutes  a 
breach  of  the  covenant,  whereby  the  mortgagee  becomes  entitled 
to  immediate  possession  of  the  property,  as  against  the  mort- 
gagor or  any  one  claiming  under  him,  and,  being  unable  to  re- 
cover the  property,  an  action  in  trover  lies  for  the  wrongful  con- 
version thereof. 

3.  Tboveb  and  comrEssioN,  |  47* — what  is  measure  of  damages  for 
conversion  of  mcrtgaged  chattel  in  action  against  purchaser.  The 
measure  of  damages  in  an  action  of  trover  against  the  purchaser 
of  mortgaged  chattels  who  converts  them  by  making  a  sale  to  an- 
other is  the  amount  due  on  the  debt  secured  by  the  mortgage. 


•See  Illtnois  Notes  Dlgert,  Vols.  XI  to  XT,  and  OamvlAtiT*  Qurtwiy, 
topic  and  section  number. 
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Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.  Reversed  and  Judgment  here.  Opinion 
filed  October  9,  1917. 

JuxjL  &  Juxjii,  for  appellant 
Scott  Obten  Cavettb,  for  appellee. 

Mb.  Justxoe  McDonald  delivered  the  opinion  of  the 
court. 

This  action  was  originally  in  replevin  for  the  recov- 
ery of  an  antomobile.  Being  nnable  to  find  the  prop- 
erty, plaintiff  was  subsequently  given  leave  to  sine  in 
trover.  In  the  course  of  the  trial,  E.  A.  White  was 
dismissed  from  the  caBe,  and  the  cause  proceeded 
against  B.  J.  Millard  as  the  sole  defendant.  At  the 
close  of  plaintiff's  evidence,  the  court  found  the  issues 
for  the  defendant  and  entered  judgment  thereon. 

QSie  evidence  shows  that  the  said .  automobile  was 
purchased  from  plaintiff  by  the  said  White;  that  he 
(White)  made  a  cash  payment  thereon  at  the  time  of 
delivery  and  gave  several  judgment  notes  due  at  dif- 
ferent times,  the  last  of  which  matured  on  August  30, 
1915,  to  evidence  the  unpaid  balance  of  the  purchase 
price ;  that  said  notes  were  secured  by  a  chattel  mort- 
gage on  said  automobile,  duly  executed  and  filed  for 
record;  that  the  said  notes,  however,  contained  no  re- 
cital npon  their  face  that  they  were  so  secured;  that 
on  or  about  Angust  17,  1915,  the  said  automobile  was 
purchased  by  defendant  (Millard)  for  $400  from  one 
Moore,  who  acted  on  behalf  of  the  said  White ;  that  on 
August  18,  1915,  defendant  (Millard)  sold  it  to  one 
Bose  Birk.  The  evidence  also  shows  that  at  the  time 
of  the  sale  to  Millard  there  was  an  unpaid  balance  of 
$275  due  plaintiff  on  said  car. 

The  first  point  presented  for  determination  is, 
whether  or  not  the  chattel  mortgage  hereinabove  re- 
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« 

ferred  to  was  a  valid,  subsisting  lien  on  said  auto- 
mobile as  against  third  persons.  Defendant  conteYids 
that  because  the  notes  evidencing  the  indebtedness  do 
not  recite  the  fact  of  such  security  on  their  face,  the 
said  chattel  mortgage  is  Void  Ander  sectioin  1  of  ^*An 
Act  to  regulate  the  assignment  of  notes  secured  by 
chattel  mortgages, '*  etc.,  ch.  95,  f>.  1772,  Htrd'i  Rev. 
St.  of  Illinois,  1915-16  (J,  &  A  If  7602).^  We  think  de- 
fendft^nt  has  misconceived  the  eff ecft  of  ffiiS  Statute. 
As  indicated  by  its  title,  it  is  intended  to  /'regulate 
the  assignment  of  notes  secured  by  chattel  mort- 
g*tges,''  and  applies  only  to  instances  wherfe  an  As- 
signment of  the  notes  has  taken  place.  {Hogan  v. 
AMn,  181  iU.  448;  Sellers  v.  Thomas,  185  111.  384.) 
Since  the  notes  in  the  instant  cas6  have  not  been  as- 
signed,  and  are  still  in  the  possession  of  the  payee 
(plaintiff),  obviously  defendant's  contention  that  the 
mortgage  is  void  because  of  the  aforesaid  omission  is 
without  nierit. 

The  chattel  mortgage  now  before  us  provides  inter 
alia  that  the  mortgagee  (plaintiff)  shall  be  entitled  tp 
thte  immedia:te  possession  of  the  property  *'^  *  * 
if  the  mortgagor  shall  sell  or  assign  or  shall  attempt 
to  sell  or  assign  the  said  chattel.  *'  When  the  de- 
fendant White  sold  the  feaid  automobile  to  defend- 
ant Millard,  without  first  satisfying  the  mortgage 
ihdel>tedness  or  obtaining  plaintiff's  consent  thereto, 
he  committed  b,  breach  of  covenant,  whereby  plaintiff 
became  entitled  to  the  immediate  possession  t)'f  the 
property,  as  against  the  mortgagor  (White)  or  any 
one  claiming  under  him,  and,  being  unable  to  recover 
the  property,  an  action  in  trover  would  lie  for  the 
wrongful  conversion  thereof.  (38  Cyc.  2028;  28  Amer. 
&;  Eng.  Ehcyc.  of  Law  667 ;  Bailey  v.  Godfrey,  54  HI, 
507 ;  Bank  of  Commerce  of  Kansas  City  v.  Morris,  114 
Mo.  ^55.) 

The  measure  of  plaintiff's  damages  is  the  amount 
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due  him  on  his  debt  secured  by  the  mortgage  from 
White  {Howard  v.  Buries,  44  Kan.  543),  which  the 
evidence  shows  is  $275,  and  we  think  there  is  prima 
facie  evidence  that  the  value  of  the  car  exceeded  said 
j^mount.  Accordingly,  the  judgment  of  the  Municijf)a.l 
Court  is  reversed  and  judgment  ^tered  here  for  the 
plaintiff  in  the  sum  of  $275  and  costs. 

Reversed  and  judgment  here. 


0.  D.  Stevens,  Appellee,  v.  Charles  Baltz  and  Otto 
Dlederichs,  trading  as  Baltz  &  Dlederlehs,  Ap- 
pellants. 

Gen.  No.  22,346.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
J^  W-uxiAHS,  Judg^  presidiug.  Heaird  in  the.  Branch  AppellA^e 
Court  at  the  Mi^rch  term,  191$.  Reversed  with  finding  of  fact 
Opinion  filed  October  9,  1917. 

Statement  of  the  Ci^se.  < 

Action  by  0.  D.  Stevens,  plaintiff,  against  Charles 
Baltz  and  Otto  Diederichs,  trading  as  Baltz  &  Pie- 
derichs,  defendants,  to  recover  a  balance  for  goods 
sold  and  delivered.  From  a  judgment  for  plaintiff 
for  $983.53,  de|en(^nts  appe^^l. 

Guy  Guebnset  and  Charles  W.  Lambobn,  for  aj>- 
pj^Ilants. 

Isaac  Landsberg,  for  appellee. 

Mb.  Justice  Matchbtt  delivered  the  opiniop  of  the 
court. 
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maiian  v.  Morrison,  207  111.  App.  394. 


Abstract  of  the  Decision. 

1.  AccoBD  AND  BATisrAcnoN,  |  4* — When  acceptance  of  check 
constitutes.  Where  a  claim  is  unliquidated  and  the  amount  due 
is  not  ascertained  and. fixed,  and  a  check  is  tendered  indicating 
that  it  is  to  be  in  full  of  the  account,  the  acceptance  of  such  check 
by  the  creditor  constitutes  an  accord  and  satisfaction. 

2.  AccoBO  AND  SATISFACTION,  (  8^ — What  Weight  given  denial  of 
creditor  that  check  Jtad  words  indicating  full  payment  of  indehted- 
ness  upon  it  (U  time  received.  In  an  action  to  recover  the  alleged 
balance  due  on  an  account  for  goods  sold  and  delirered,  in  which 
the  defense^  was  an  accord  and  satisfaction  by  giylng  of  a  check, 
held  that,  under  the  facts  in  evidence,  plaintilTs  denial  that  the 
check  had  the  words  "in  full  payment  of  all  demands  up  to  date** 
upon  it  at  the  time  he  received  and  cashed  it,  was  entitled  to  little 
credence* 


Charles  S.  Bleman,  Defendant  In  Error,  t.  Edward  W. 

Morrison,  Plaintiff  In   Error. 

Gen.  No.  22,549.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1916.  Affirmed  on  remittitur;  otherwise  reversed 
and  remanded.  Opinion  filed  October  9,  1917.  Rehearing  denied 
October  20,  1917. 

Statement  of  the  Case. 

Action  by  Charles  S.  Eieman,  plaintiff,  against 
Edward  W.  Morrison,  defendant,  to  recover  on  a  con- 
tract for  service  as  attorney.  From  a  judgment  for 
plaintiff  for  $90,188.01,  defendant  brings  error. 

The  contract  npon  which  the  action  was  brought 
was  considered  in  184  HI.  App.  20,  and  also  in  264 
111.  279. 

•Sm  UUnoto  Note*  Dfcert,  Tols.  XI  to  XT,  Mid  CosalallT*  Qwwieflj.  auM 
topic  and  PtotiMi  iiiimbor. 
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t[AMES  R.  Ward,  for  plaintiff  in  error. 

Fyffb,  Ryner  &  Dais,  Daniel  W.  Scanlan  and 
Cola  G.  Parker,  for  defendant  in  error;  Ira  Byner 
and  Cola  G.  Parker,  of  counsel. 

Mb«  Justice  Matchett  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Declston. 

L  BvnwNca;  |  351* — when  parol  evidence  U  admisMle.  Where 
a  eontract  which  is  the  basis  of  litigation  is  not  clear  aa  to  the 
snbject-matter,  parol  evidence  on  such  point  is  admissibla 

2.  Attobnet  ako  cuxsi,  I  135* — what  property  shown  to  he 
iubjeet  of  contract  for  services.  In  an  action  by  an  attorney  to 
recover  on  a  contract  for  a  percentage  of  all  property  recovered 
by  plaintiff,  or  through  information  furnished  by  him,  from  persons 
wrongfully  withholding  it  from  defendant,  evidence  held.  suiBcient 
to  show  that  the  contract  covered  a  large  amount  of  cash,  bonds, 
real  estate  and  other  property  which  had  been  obtained  from  the 
wife  of  defendant  by  certain  friends  and  servants  of  the  family. 

3.  Attobnet  and  dJBNT,  |  135* — what  must  he  ishown  in  action 
to  recover  on  contract  for  services  for  recovering  or  aiding  in  re- 
covering property  wrongfully  withheld  from  client.  In  an  action 
by  an  attorney  on  a  contract  for  a  percentage  of  all  property  re- 
covered by  plaintiff,  or  through  Information  furnished  by  him 
from  persons  wrongfully  withholding  it  from  defendant,  it  must 
be  shown  that  the  property  for  the  recovery  of  which  compensation 
is  claimed  was  wrongfully  withheld  from  defendant  by  others, 
and  that  the  property  has  either  been  recovered  by  defendant,  or 
it  might  have  been  recovered  If  he  had  availed  himself  of  the  help 
and  information  of  plaintiff. 

4.  Attobnet  and  client,  I  135* — when  evidence  insu^Ment  to 
show  that  property  of  client  was  wrongfully  withheld  from  him  hy 
third  persons.  In  an  action  by  an  attorney  on  a  contract  for  a  per- 
centage of  aU  property  recovered  by  plaintiff,  or  through  informa- 
tion furnished  by  him,  from  persons  wrongfully  withholding  it  from 
defendant,  evidence  held  insufficient  to  show  that  certain  bonds  and 
money  In  the  savings  account  of  third  persons  were  wrongful^  with- 
held from  defendant  at  the  time  of  the  execution  of  the  contract 

•8m  miBoto  Notes  DIffest,  Vols.  XI  to  XT,  and  Ciiinvl*ClTO  Quarterly,  muiio 
tepio  Mid  Metloii  iNimbor. 
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CoambB  t.  Central  Health  ft  Ace  SecurltieB  Co.,  207  lit.  App.  896. 


Joiiepli  B.  Cda^inDS  et  aL,  Aj^pellees,  t.  Central  tfealtb 
&  Aecideiit  securities  Company  et  aL^  Appellant^ 

Oen.  No.  23,591. 


( • 


1.  'CANcttLtATioN  o»  iNSTatTMBNTB,  §  35* — When  evidence  in  dtcHon 
to  cancel  notet  far  corporate  stock  and  J>orrow€d  money  shoios  'f^6fu&. 
On  a  bill  to  rescind  notes  given  partly  for  the  purchase  of  corporate 
stock  in  an  insurance  company 'and  partly  for  fnoney  borrowed  and 
a  trust  deed  given  as  security,  evidence  held  sufficient  to  show  fraud- 
ulent representations  is  to  the  character  and  finajaciai  condition  of 
the  insurance  company. 

2.  Judgment,  f  473  ♦ — when  decree  of  foreign  court  vesting  title 
to  notes  for  stock  and  trust  deeds  in  superintendent  of  insutance  is 

jiot  hindihg  in  prior  undecided  suit,  *A  decree  in  a  suit  in  a  foreif^ 
'court  voting  the  title  to  notes  and  trudt  deeds  given  to  an  insurance 
company  and  trustee  respectively,  for  the  purchase  price  of  corpo- 
rate stock  and  for  a  loan,  in. the  foreign  superintendent  of  insurance, 
cannot  affect  the  rights  of  the  purchasers  of  such  stock  in  a  pribr 
undecided  suit  to  rescind  their  contract,  where  they  were  not  parties 
to  the  suit  i^  the  foreign  court,  and  the  dotnestlc  court  ha&  Juris- 
diction of  all  t!ke  parties. 

3.  Bills  and  notes,  %  102* — tchat  are  not  negotiate  instruti^ti. 
Mortgages  knd  trust  deeds  are  not  negotiable  instrumehta. 

4.  INSURANCS,    {    26* — when    company    viUst    deposit    required 

•     »  »  »  ■  »  . 

amount  of  notes  and  bonds  with  State  superintendent  of  insurance 
for  security  of  policyholders.  An  insurance  company  organized  un- 
der section  700,  art.  VI,  cb.  119,  Rev.  St.  1899  of  Missouri,  and  fbr 
the  purposes  enumerated  in  section  6995  of  writing  health  and  ac- 
cident insurance,  must  comply  with  section  6922  of  chapter  61,  pro- 
viding that  no  existing  company  organized  under  any  general  or 
special  law  of  the  State  and  transacting  business  of  the  character 
designated  in  section  6^95,  accident  insui'ance,  and  no  organized 
company  shall  commence,  continue  or  carry  on  business  until  the 
sum  of  $100,000  in  notes  or  bonds  have  been  deposited  with  the 
superintendent  of  the  Insurance  department  for  the  security  of  its 
policyholders. 

6.  iNsuaANCft,  {  26* — what  are  rights  of  State  superintendent  of 
insurance  as  to  secured  notes  or  bonds  deposited  for  benefit  of  policy- 
holders. Under  section  6922  of  chapter  61  of  the  statutes  of  the 
State  of  Missouri,  relating  to  the  filing  of  notes  or  bonds  to  a  specific 
value  secured  by  mortgages  or  trust  deeds  with  the  State  superln- 

•Bm  nilnoU  NotM  Dlirest,  Vols.  XI  to  XV,  mm!  CmolaUT*  Quarterly.  Mae 
topic  and  loctloo  iiiimbor. 
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tendent  of  Inisuran^^for  i)ie  bitoeflt  ofpolIcyliolfleiiB,  the  rights  of 
the  superintendent  are  superior  to  those  of  the  makers  of  notes  and 
trust  de^s  'so  depoj^fted,  to  the  eitent  that  there  Is  proof  of  the 
eitiBtence  of  such  policyholders  having  Hens  and  the  amounts 
thereof. 

6.  tNsuRA^CE,  I  26* — tohen  hufden  is  on  Btitte  iuperintenddnt  of 
liUuraHce  to  iTioi€  etUttence  of  hofna  fide  pblicyholden  iiai)ing  tiens 
on  depOHied  'MteuHHes.  In^a  suit  by  the- purchasers  of  stock  In  an 
Insurance  company  to  rescind  such  contract.  Including  notes  and- 

'  trust  deeds  given  In  pursuance  thereto,  and  In  which  the  State 
superintendent  of  a  foreign  State  was  a  party,  claiming  right  to  the 
notes  and  trust  dbeds  for  the  benefit  of  poHcyholdets,  held  that  the 
burden  rested  upon  kuch  superintendent  'to  show  the  ezUstence  of 
bona  fide  policyholders  having  hem. 

7.  lNtsuBAifCT,§  26* — when  excluHon  Of  evidence  of  knovoledge  of 
receiver  of  instirance  company  of  existing  policy  claims  is  imma- 
ieridl.  In  a  suit  by  the  purchaser  ot  stock  In  an  Insurance  com- 
pany to  rescind  such  cdntract.  Including  notes  and  trust  deeds  given 
•in  'pursuance  thereto,  and  In  which  the  State  superintendent  of  a 
tbriAgti  fatate  Vas  a  party,  held  t&at  the  exclusion  of  evidence  that 
-the  receiver  Uad'^knowledge  of  existing,  valid,  unpaid  policy  claims 
outstanding,  of  ^a  certain  amount,  was  immaterial  where,  under  the 
decree  under  which  the  contract  was  rescinded,  the  superintendent 
acquired  more  than  sufficient  property  to  pay  afll  outstanding  In- 
debtieidness  to  policyholders,  the  liability  to  Whom  he  sought  to 
Dtove. 

8.  iNtoXTKAitcs,  I  26*-^-^fcen  decree' of  foreclosure  in  favor  of  State 
Muperintendent  is  improper,  A  decree  In  favor  of  a  foreign  State 
superintendent  of  Insurance  for  the  foreclosure  of  trust  deeds,  illed 

'"with 'such  superintendent  for' the  benefit  of  policyholders,  is  improper 
ntil^  It'ts  shown  that  some' specific  amount  is  due,  or  may  become 
'MtB  on  account  6f 'such  policyholders  and  that  such  amount  is  a 
claim  agaidst  tfee  special' deposit 

9.  Apfeal  and  ebbor,  |  1214* — when  error  affecting  nonappeaJing 
codefendant  may  not  he  urged.  Defendants  cannot  assign  error  in 
their  behalf  because  of  errors  affecting  a  nonappealing  codefendant 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  W^iNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the -October  term,  1916.    Affirmed.    Opinion  filed  October  9,  1917. 

L.  A.  Stebbins,  for  appellants. 

Helmer,  Moulton,  Whitman  &  Whitman,  for  ap- 
pellees. 

•See  Illlnoto  Notoii  THmMt,  Vols.  U  «•  XV.  Mid  CamalatlT*  Qnrteriy, 
topic  And  ■•ctton  noaibtr. 
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Mb.  Justice  Matchbtt  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  Central  Health  &  Accident 
Securities  Company,  Walter  K.  Chom,  as  superin- 
tendent of  the  insurance  department  in  the  State  of 
Missouri,  and  George  E.  Dickson,  individually  and  as 
trustee,  to  reverse  a  decree  of  the  Circuit  Court  of 
Cook  county. 

Said  decree  found  that  two  certain  notes  executed 
by  appellees  Joseph  B.  Coambs,  Fred  Coambs  and 
Arthur  D.  Coambs  on  the  9th  day  of  June,  1913,  pay- 
able to  their  own  order  and  by  them  indorsed,  in  the 
sums  of  $25,000  and  $35,000,  respectively,  together 
with  two  trust  deeds  of  the  same  date  conveying  cer- 
tain real  estate  in  Bureau  county,  Illinois,  to  appel- 
lant George  E.  Dickson,  as  trustee,  for  the  purpose  of 
securing  said  notes,  had  been  obtained  by  false  rep- 
resentations of  certain  defendants,  and  decreed  that 
the  transaction  in  which  said  notes  and  trust  deeds 
were  executed  and  delivered  should  be  rescinded. 

It  further  directed  the  payment  and  delivery  to 
the  superintendent  of  insurance  of  the  State  of  Mis- 
souri of  the  consideration  for  which  said  notes  and 
trust  deeds  were  executed. 

The  transaction  originated  in  the  desire  of  Joseph 
B.  Coambs  to  obtain  a  loan  for  $20,000  upon  the  secur- 
ity of  the  lands  conveyed,  which  were  the  inheritance 
of  the  three  appellees  from  their  grandfather. 

The  Royal  Casualty  Company,  a  casualty  insurance 
company  incorporated  under  the  laws  of  the  State  of 
Missouri  and  controlled  by  appellant  Dickson,  was  a 
defendant  in  the  original  suit,  and  pending  the  litiga- 
tion in  the  Circuit  Court  of  Cook  county  it  was  dis^ 
solved  by  decree  of  the  Circuit  Court  of  St.  Louis, 
Missouri,  and  the  entire  assets  of  said  Royal  Casualty 
Company  by  the  decree  of  the  Missouri  court  passed 
to  and  vested  in  the  said  superintendent  of  insurance. 
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The  Eoyal  Casualty  Company,  however,  is  not  a  party 
to  this  appeal. 

Appellant  Central  Health  &  Accident  Securities 
Company,  a  corporation,  which  Dickson  caused  to  be 
incorporated  under  the  laws  of  the  State  of  South 
Dakota,  was  by  its  charter  stated  to  be  formed  for  the 
purpose  of  buying  and  selling  securities  of  all  kinds. 
Its  articles  as  amended  increased  its  capital  stock  to 
$3,000,000,  divided  into  100,000  shares  preferred  and 
200,000  shares  common  stock. 

The  Boyal  and  the  Securities  Companies  were  both 
controlled  by  appellant  Dickson  at  the  time  of  the  al- 
leged false  representations. 

Appellant.  Dickson  claimed  to  have  formulated  a 
plan  of  insurance  which  is  referred  to  in  the  record 
as  '* commissary  insurance*'  or  ** commissary  plan  of 
insurance,*'  it  being  an  adaptation  of  the  trading 
stamp  idea  to  accident  insurance.  The  Securities 
Company  was  claimed  by  its  promoters  to  be  organ- 
ized for  the  purpose  of  raising  money  to  develop  this 
insurance  plan. 

At  the  time  of  the  transaction  with  Coambs,  the 
Eoyal  had  an  oflSce  in  the  Insurance  Exchange  Build- 
ing in  Chicago  and  Dickson  was  president  and  chief 
executive  oflBcer  of  the  company,  and  one  Woodward 
was  its  secretary.  Dickson  and  Woodward  were  also 
president  and  secretary  respectively  of  the  Securities 
Company.  The  consideration  which  Coambs  received 
for  the  execution  of  the  two  notes  and  trust  deeds  was 
$20,000  in  cash  by  way  of  a  loan,  less  one  year's  in- 
terest on  the  full  sum  of  $60,000  at  six  per  cent, 
represented  by  the  two  notes,  making  a  net  amount  of 
cash  received  by  Coambs  in  the  transaction  of  $16,400, 
and  preferred  and  common  stock  of  the  Securities 
Company  of  the  par  value  of  $40,000  each. 

The  bill  of  complaint  charges  that  the  fraudulent 
representations  were  made  by  defendants  as  to  the 
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character  a^nd  financial  conditiou  of  the  Securities 
Company;  its  ownership  of  the  Royal  Company  and 
this  commiasary  plan  of  inBur^ce;  that  appellees 
relying  thereon  were  induced  to  execute  and  deliver 
the  notes  and  trust  deeds  in  question* 

The  principal  defenses  relied  on  by  appellants  were 
the  denial  of  the  fraudulent  representations,  laches 
and  estoppel,  while  the  insurance  superintendent  of 
the  State  of  Missouri  also  claims  to  be  a  holder  of  the 
notes  and  secnrities  in  due  course ;  claims  that  the  Ne- 
gotiable Instrument  Act  9f  1907  (J.  &  A.  If  7640  et 
seq.)  has  changed  the  rule  in  Illinois  as  to  the  non- 
negotiable  character  of  myori^ages  and  trust  deed^; 
denies  the  jurisdiction  of  tlie  Circuit  Court  of  Cook 
county  to  decree  the  reUef ,  and  claims  that  appellees 
are  concluded  by  the.  deciree  of  the  Circuit  Court  of 
St.  Louis  entered  pending  tkis  litigation,  vesting  the 
notes  and  trust  d($eds  in  the  insurance  superintendent 

With  the  other  appellants  he  also  urges  that  the 
Boyal  Casualty  Company  having  passed  out  of  exist- 
ence, it  was  error  for  the  trial  court  to  enter  a  decree 
against  it. 

Appellants  below  made  a  motion  requesting  the  chan- 
cellor to  make  specific  findings  of  fact^  which  the 
chancellor  declined  to  do.  The  review  of  this  record 
would  have  been  much  less  burdensome  for  this  court 
had  that  request  been  complied  with. 

Upon  the  main  controversy  between  appellants  Dick- 
son and  the  Securities  Company,  counsel  on  both  sides 
have  at  great  length  pointed  out  the  evidence  upon 
which  they  respectively  rely,  and  after  careful  con- 
sideration of  the  evidence  we  are  of  the  opinion  that 
the  charges  of  fraud  upon  appellees  whereby  they 
parted  with  said  notes  were  fully  substantiated  and 
warranted  the  decree  entered  by  the  chancellor  against 
appellants,  except  said  superintendent  of  insurance, 
whose  defense  rested  on  a  different  basis,  and  is  here- 
after  considered. 
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The  defeijse3  of  eatoppel  and  laches  set  up  by  ap- 
pellants Dickson  and  the  Securities  Company  were  not 
established. 

Nor  do  we  think  that  the  decree  of  the  Circuit  Court 
of  St.  Louis  vesting  the  title  to  these  notes  and  trust 
deeds  in  said  superintendent  of  insurance  gives  him 
better  title  as  against  appellees  than  he  had  without 
it. 

The  bill  in  this  cause  was  filed  August  17, 1914.  The 
Missouri  suit  was  filed  April  13,  1915,  and  the  decree 
entered  therein  November  5th,  of  the  same  year.  The 
Missouri  decree,  entered  upon  proceedings  to  which 
appellees  v^re  not  parties,  could  not  affect  the  rights 
of  appellees  in  a  pi:ior  suit  brought  in  Illinois  in  which 
the  court  had  acquired  jurisdiction  of  all  the  parties. 

Nor  is  there  merit  to  the  contention  of  the  insurance 
superiniendent  that  the  Circuit  Court  of  Cook  county 
did  not  have  jurisdiction  in  view  of  the  fact  that  by 
permission,  if  not  direct  order,  of  the  Missouri  court, 
the  superintendent  of  insurance  intervened  in  this 
suit,  filed  a  cross-bill  which  he  afterwards  dismissed, 
and  contesti^d  upon  the  ^erits. 

Nor  are  we  impressed  with  the  contention  that  the 
Negotiable  Instrument  Act  of  1907  (J.  &  A.  ^  7640 
et  seq.)  ha^^  changed  the  law  of  Illinois  as  to  the  non- 
negotiable  character  of  mortgages  and  trust  deeds  as 
set  forth  in  Olds  v.  Cv^rnmings,  31  111.  188,  and  subse- 
quent cases.  We  find  no  language  in  the  Negotiable 
Listrument  Act  which  can  be  so  construed,  but  we  do 
not  deem  it  necessary  to  decide  that  question. 

The  notes  and  trust  deeds  in  question  were  depos- 
ited with  the  superintendent  of  insurance  of  Missouri 
by  the  defendant.  Royal  Casualty  Company.  Coambs 
knew  at  the  time  he  executed  and  delivered  them  that 
they  were  to  be  deposited  either  in  Missouri  or  Illinois 
and  at  the  time,  or  shortly  after  the  deposit,  had 
knowledge  of  the  fact.    Neither  at  the  time  of  the 
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transfer,  nor  before  the  filing  of  this  bill  in  Illinois,  did 
the  superintendent  of  insurance  or  his  deputy  have 
any  knowledge,  information  or  suspicion  of  any  infirm- 
ity or  defect  either  in  the  notes  or  trust  deeds,  or  that 
any  fraud  had  been  used  in  obtaining  them. 

It  is  conceded  that  had  they  had  any  such  notice 
or  suspicion,  the  insurance  superintendent  of  Missouri 
would  have  refused  to  relicense  the  Eoyal  in  1914. 
After  such  deposit  the  Royal  was  relicensed  and  other 
securities  of  the  Royal  held  by  the  depari;ment  re- 
leased. 

The  Royal 's  application  for  deposit  was  as  follows : 
**The  superintendent  of  the  insurance  department  of 
the  State  of  Missouri  is  hereby  requested  by  the  Royal 
Casualty  Company  to  receive  the  following  described 
securities  which  are  herewith  presented  and  legally 
transferred  to  said  superintendent  to  be  held  by  him 
in  trust  for  the  purposes  specified  by  chapter  61  of  the 
Revised  Statutes  of  Missouri  1909.'* 

Chapter  61  of  the  Missouri  statutes  deals  with  the 
subject  of  insurance. 

Appellees  contend  that  this  deposit  of  securities 
was  neither  authorized  nor  required  by  the  laws  of 
Missouri  and  that  the  insurance  superintendent  of  that 
State  was,  therefore,  a  mere  volunteer  or  a  naked 
bailee,  and  that  since  he  assumed  to  act  without  au- 
thority of  law  or  contract,  he  is  not  in  a  position  to 
invoke  the  rights  of  any  of  the  policyholders  in,  or 
creditors  of,  the  Royal  Casualty  Company. 

We  do  not  think,  however,  that  this  contention  of 
appellees  can  be  sustained. 

Section  6922  of  chapter  61  of  the  laws  of  Missouri 
which  are  in  evidence  provides: 

*  ^  No  existing  company  organized  under  any  general 
or  special  law  of  this  State,  and  transacting  business 
of  the  character  designated  in  section  6895,  nor  any 
company  organized  under  this  article,  shall  commence, 
continue  or  carry  on  business  until  such  company  has 
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transferred  to  and  deposited  with  the  superintendent 
of  the  insurance  department,  for  the  security  of  its 
policy  holders,  the  sum  of  one  hundred  thousand  dol- 
lars in  notes  or  bonds  secured  by  mortgages  or  deeds 
of  trust  of  the  description  mentioned  in  section  6920 

•       •        •  91 

It  is  conceded  that  the  Eoyal  was  not  organized 
under  the  provisions  of  the  article  of  which  this  sec- 
tion is  a  part,  but  section  6895  of  the  same  chapter 
provides  as  follows: 

**Any  number  of  persons,  not  less  than  thirteen, 
may  associate  and  foAn  a  company  for  the  purpose  of 
making  assurance  upon  the  lives  of  individuals,  and 
every  assurance  pertaining  thereto  or  contested  there- 
with;  and  to  grant,  purchase  and  dispose  of  annuities 
and  endowments  of  every  kind  and  description  what- 
soever,  and  to  provide  (m  indemnity  against  death, 
and  for  weekly  or  other  periodic  indemnity  for  dis- 
ability occasioned  by  accident  to  the  person  of  the 
insured;  hut  such  accident  insurance  shall  he  made  a 
separate  department  of  the  business  of  the  life  insur- 
ance company  undertaking  it/' 

The  Royal  Casualty  Company  was  organized  pur- 
suant to  the  provisions  of  section  7000  of  article  VI, 
chapter  119,  Revised  Statutes  Mo.  1899,  and  for  pur- 
poses enumerated  in  section  6995  of  that  article,  to 
wit,  ^Ho  inake  insurance  upon  the  health  of  individuals 
and  against  personal  injury ^  disablement  or  death  re- 
sulting from  traveling,  or  general  accident  by  land  or. 
water/' 

The  character  of  the  two  sections  does  not,  there- 
fore, differ  materially,  both  being  descriptive  of 
accident  i/nsurcmce,  and  we  think  it  only  reasonable  to 
hold  that  the  provisions  of  section  6922,  which  require 
a  deposit  from  all  companies  organized  tmder  any 
general  or  special  law  for  the  transaction  of  business 
of  the  character  designated  in  section  6895,  author- 
ized and  required  a  deposit  from  the  Royal  before  it 
should  begin  doing  business. 
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Such  has  been  the  construction  placed  upon  the  law 
by  the  superintendent  of  insurance  of  the  State  of 
Missouri  and  all  parties  dealing  with  it,  and  we  think 
that  that  is  the  true  meaning  and  intent  of  this  sec- 
tion. 

Appellants  argue  that  as  the  deposit  was  required 
by  the  law  of  Missouri  the  superintendent  of  insurance 
is  a  holder  of  the  notes  in  question  in  due  course  and 
for  value. 

By  the  terms  of  the  Missouri  statute  under  which 
the  deposit  was  made,  it  is  plainly  stated  that  it  shall 
be  ^'for  the  security  of  its  policy  holders"  atid  we 
think  it  must  be  conceded  that  whether  as  a  holder  of 
the  notes  in  due  course,  or  by  reason  of  Estoppel,  the 
rights  of  the  superintendent  are  superior  to  those  of 
appellees  to  the  extent  that  there  is  proof  of  the  ex- 
istence of  such  policyholders  having  lien^  and  the 
amounts  thereof.  ' 

Policies  issued  by  the  Royal  Company  were  to  run 
for  a  period  of  one  year  or  less,  and  while  they  con- 
tained provisions  for  renewal,  the  renewals  were 
optional  with  the  company.  There  is  no  evidence  that 
any  policy  of  the  Royal  was  so  renewed. 

Its  last  license  from  the  State  of  Missouri  expired 
about  February  1,  1915,  and  it  would  necessarily  fol- 
low that  the  policies  issued  by  the  Royal,  while  it  was 
authorized  to  issue  policies  (namely  up  to  Febmary 
1,  1915),  expired  by  lapse  of  time  on  or  before  Febru- 
ary 1,  1916,  almost  four  months  prior  to  the  entering 
of  the  decree  here  appealed  from.  More  than  one  ycfar 
before  that  time  all  of  its  policies  were  reinsured. 

Presumably  through  these  reinsurance  contracts  the 
Royal  was  relieved  of  all  liability,  and  the  fact  that 
no  policyholder  has  intervened  in  this  suit  strongly 
indicates  that  there  is  no  such  outsttmding  liability. 

We  think  it  was  for  the  superintendent  to  show  the 
existence  of  bona  fide  policyholders  having  liens,  if 
any  such  there  were. 
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Evidently  realizing  this  necessity  he,  on  May  23, 
1916,  prior  to  the  entry  of  the  decree,  asked  leave  of 
court  among  other  things  to  prove  that  the  receiver 
had  knowledge  of  existing  valid  unpaid  policy  claims 
outstanding  on  the  policies  theretofore  issued  by 
the  Eoyal  Casualty  Company  ' '  aggregating  about 
$14,000/'    The  court  denied  permission  so  to  do. 

Aside  from  objections  made  io  the  form  of  the  offer, 
we  think  that  it  became  wholly  immaterial  by  reason 
of  the  fact  that  Tinder  the  provisions  of  the  decree 
which  was  entered,  and  by  reason  of  the  rescission  of 
the  original  transaction,  the  superintendent  of  insur- 
ance acquired  from  appellees,  with  other  property,  the 
sum  of  $17,569.87  in  cash,  which  would  more  than,  pay 
aU  outstanding  liabilities  on  policies  of  the  Eoyal  Com- 
pany which  the  superintendent  offered  to  prove. 

In  Falkenbach  v.  Patterson,  43  Ohio  359,  an  action 
was  brought  by  the  receiver  of  a  life  insurance  com- 
pany organized  under  the  laws  of  Ohio  to  foreclose 
notes  and  a  mortgage  which  had  been  deposited  with 
the  superintendent  of  insurance  of  that  State,  under 
a  statute  with  a  provision  similar  to  the  one  at  bar. 

The  Supreme  Court,  reversing  a  decree  of  foreclos- 
ure entered  below  and  while  holding  that  the  makers 
of  the  notes  and  mortgages  were  estopped  as  to  the 
policyholders  of  the  company,  says: 

*  *  But  what,  if  anything,  is  due  in  this  case  to  policy- 
holders ?  There  is  no  finding  or  evidence  in  the  record 
*fr6m  which  we  can  ascertain  any  specific  sum.  The 
court  finds  *  that  the  liabilities  of  said  company  to 
policyholders  and  general  creditors  amount  to  $35,000, 
or  more;'  and  in  the  record  of  the  original  case  the 
plaintiffs,  on  May  25,  1876,  'express  the  hope  and  be- 
lief that  in  a  short  time  every  policy  outstanding 
against  the.company,  and  which  shall  not  have  lapsed 
by  reason  of  the  ncynpayment  of  assessments  and  pre- 
miums, will  be  canceled  and  taken  up.' 

**It  may  be  that  no  policyholder  has  a  claim  secured 
by  these  deposits.    Before  these  mortgages   can  be 
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foreclosed  there  must  be  ,shown  some  specific  amount 
due,  or  that  may  become  due,  on  account  of  such 
policyholders,  and  that  such  amount  is  a!  claim  against 
this  special  deposit.'* 

The  law  as  here  announced  applies,  in  our  opinion, 
to  the  case  at  bar. 

As  to  alleged  errors  affecting  the  Royal  Casualty 
Company,  it  has  not  appealed  and  appellants  cannot 
assi^  error  in  its  behalf.  Norris  v.  Downing,  196 
111.  91. 

The  decree  of  the  trial  court  will  be  affirmed. 

Affirmed. 


Augusta  M.  Breton,  Plaintiff  in  Error,  y.  Isaac  Leyin- 
son  and  Henry  L.  Newhouse,  Defendants  in  Error. 

Gen.  No.  22,273.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus 
A.  Kavanaqh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10, 
1917. 

Statement  of  the  Case. 

« 

Action  by  Augusta  M.  Breton,  plaintiff,  against 
Isaac  Levinson  and  Henry  L.  Newhouse,  defendants, 
to  recover  damages  for  the  death  of  her  intestate, 
claimed  to  be  due  to  the  failure  of  defendants  to  pro- 
vide a  safe  scaffolding  on  a  building  of  which  one 
of  the  defendants  was  the  owner  and  the  other  the 
architect.  fVom  a  judgment  in  favor  of  defendants, 
plaintiff  brings  error. 
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Chas.  B.  Bakkin  and  C.  Helmeb  Johnson,  for  plain- 
tiff in  error. 

F.  J.  Canty  and  Bbundage,  Landon  &  Holt,  for 
defendant  in  error  Isaac  Levinson. 

Mb.  Pbesidinq  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

s 

L  Nbozjctngb,  i  864* — when  owner  and  architect  not  liable  for 
death  of  employee  of  independent  contractor  due  to  unsafe  Mcaffold- 
ing.  Where  a  bricklayer  in  the  employ  of  an  independent  contractor 
who  haa  undertaken  the  construction  of  the  wall  of  a  building  is 
killed  as  the  result  of  a  defectlTO  scaffold,  and  the  owner  and  archi- 
tect retain  no  right  to  control  or  direct  the  action  of  the  contractor 
in  the  progress  of  the  work,  except  in  regard  to  the  depth  of  the 
foundation,  the  material  to  be  used,  and  generally  to  require  a  com- 
pliance with  the  contract,  they  are  not  liable  In  the  absence  of  a 
statute  Imposing  liability  upon  them. 

2.  Master  and  sebyant,  (  156* — who  hoM  duty  of  couMtructing  iafe 
and  tuitahle  scaffolds.  Under  Kurd's  Rev.  St  1913,  ch.  48,  sec  79 
(J.  ft  A.  1  6368),  providing  that  all  scaffolds  erected  or  constructed 
by  any  person  for  use  in  erecting,  repairing,  altering,  remoring  or 
painting  any  structure  shall  be  erected  and  constructed  in  a  safe, 
suitable  and  proper  manner,  and  shall  be  erected  and  constructed 
so  as  to  give  proper  and  adequate  protection  to  the  employee  using 
it,  the  duty  to  comply  with  its  terms  is  placed  upon  those  actually 
constructing  the  scaffolds  and  other  appliances,  and  consequently 
not  upon  the  owner  or  architect  where  they  do  not  erect  the  scaffolds 
or  appliances. 

•flM  imnoto  N««M  IHsMft,  Yola.  XI  to  XT,  mnd  OuaahMw  Qoartwly,  laae 
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Blchard  F.  Bicknell  and  Dayld  GemmlU^  trafllng 
as  ^icknell  &  Oemmlll,  AppelUnts^  t.  Alb,ert 
i.  Knollln  and  Charles  H.  j^hnrte,  trading  as 
the  Knollln  Sheep  Commission  Company,  and  the 
Knollln  Sheep  Commission  Company,  Appellees. 

Gen.  No.  32,304.    (Not  to  be  report^  l^a  fu^.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Aivdrew 
D.  Webb,  Judge,  pieaiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term«  1916.  Reversed  and  remanded.  Opinion  filed 
October  10,  1917. 

»  « 

Statement  of  the  Casj^. 

Action  by  Richard  F.  Bicknell  and  David  (Jemmill, 
tradjlng  as  Bicknell  &  Oemmill^  plaintiffs,  against 
Albert  J.  KnoUin  and  Charles  H.  Shurte,  trading  as 
the  Knollin  Sheep  Commission  Company  and  the 
KnoUin  Sheep  Commission  Company,  defendants,  to 
recover  an  alleged  balance  on  account.  From  a  judg- 
ment for  defendants,  plaintiffs  appeaL 

John  A.  Shbban,  for  appellants. 

Charles  A.  Butleb,  for  appellees ;  Franklin  Babeb, 
of  counsel. 

Mr.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Accord  and  SATisrAcnoN,  §  4* — when  retention  of  check  con- 
stitutes.  Where  there  is  a  hona  fide  dispute  between  parties  as  to 
the  amount  due  one  of  them  from  the  other,  and  a  check  is  giyen  by 
one  party  upon  condition  that  it  is  to  be  received  in  full  settlement 
of  the  claim,  and  the  claimant  retains  possession  of  the  check,  there 
is  an  accord  and  satisfaction. 


•See  nilnols  Note*  IH^««t,  VlO*.  XI  to  XT,  ||||4  C«mil««tvt  ^wnffrly, 
tople  and  Melton  niunber,  ^  ^' 
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2.  AccoBD  AND  SATISFACTION,  {  10* — ivheti  Question  for  jury.  In 
an  action  to  recover  an  alleged  balance. of  an  account  due  to  sheep 
shippers  from  commission  merchants,  where,  at  the  end  of  the  sea- 
son, a  check  was  sent  by  defendants  to  plalntlfPs  In  payment  of  an 
account  but  there  had  been  no  dispute  In  regard  to  the  amount  due, 
and  the  check  was  deposited  In  a  bank  In  the  regular  course  of 
business  and  a  claim  afterwards  made  for  the  alleged  balance,  held 
that  it  was  a  question  for  the  Jury  whether  there  was  an  accord  and 
satisfaction. 


William  C.  Begelln  and  William  Jensen,  copartners, 
trading  as  Begelln,  Jensen  &  Company,  Appellees, 
T.  Garl  A.  Lothgren,  Appellani.  ^ 

Oen.  No.  22,341.     (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel 
R  Tbudc,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10,  1917. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  tlie  Case. 

Action  by  William  C.  Eegelin  and  William  Jensen, 
copartners,  trading  as  Eegelin,  Jensen  &  Company, 
plaintiffs,  against  Carl  A.  Lothgren,  defendant,  to 
recover  for  services  rendered  in  connection  with  the 
sale  of  certain  real  estate  belonging  to  defendant. 
From  a  judgment  for  plaintiffs  for  $2,750,  defendant 
appeals. 

Abthub  C.  Bachbach,  Hyman  Polonsky  and  H.  W. 
SissoN,  for  appellant. 

T.  F.  MoNAHAN,  for  appellees. 

Mr.  Pbesidikg  Justice  Goodwin  delivered  the  opin- 
ion of  the  conrt. 

•Sm  nUnolt  N«to«  DICMt,  Vols.  ZI  to  XY.  and  CnmolatlT*  Qnarlarlj, 
Die  aad  ■ectio«  Bvatber. 
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Abstract  of  the  Decision. 

• 

1.  Bboksbs,  I  7^ — when  evidence  ehatoe  employment  at.  In  an 
action  by  real  estate  broken  for  a  commission  for  sale  of  real  estate, 
evidence  held  sufficient  to  sbow  employment  of  plaintifCs  by  de- 
fendant. 

2.  Bbokcbs,  I  90* — when  evidence  $hcw9  to  be  procuring  cause  of 
Male.  In  an  action  to  recover  a  commission  for  tbe  sale  of  real 
estate,  evidence  held  sufficient  to  sbow  tbat  plaintiffs  were  tbe  pro- 
curing cause  of  tbe  sale. 

3.  Bbokess,  I  64* — when  implied  obligation  to  pay  usual  broker- 
age fee  arises.  Wbere  brokers  are  employed  to  sell  a  piece  of  real 
estate,  tbere  is  tbe  implied  obligation  to  pay  tbe  usual  brokerage 
fee  and  not  to  compensate  tbem  for  tbe  time  and  effort  expended. 

4.  Bbokebs,  {  92* — when  evidence  as  to  value  of  services  is  shoton. 
In  an  action  by  brokers  to  recover  a  commission  for  tbe  sale  of 
real  estate,  tbere  was  evidence  in  regard  to  tbe  value  of  services 
rendered  wbere  tbe  testimony  of  a  real  estate  broker,  tbat  tbe  usual 
and  reasonable  compensation  was  a  certain  per  cent.,  was  uncon- 
tradicted, and  tbere  was  also  competent  evidence  from  wbicb  the 
jury  could  base  a  finding  as  to  tbe  sale  or  ezcbange  price. 

5.  Appeal  and  esbob,  S  450* — when  admission  of  incompetent  evi- 
dence cannot  be  complained  of.  The  admission  of  incompetent 
evidence  cannot  be  complained  of  on  appeal  wbere  no  objection  was 
made  in  tbe  trial  court. 

6.  EiViDENGK,  1  366* — when  inadmissible  as  conclusion  of  wit- 
ness. In  an  action  by  real  estate  brokers  against  tbe  owner  for  a 
commission,  in  wbicb  tbe  issue  is  whether  the  plaintiffs  were  the 
procuring  cause  of  tbe  sale,  the  evidence  of  the  purchasers  upon 
such  question  is  inadmissible  as  amounting  to  a  conclusion  upon 
an  ultimate  fact  to  be  decided  by  the  Jury.       ^ 

7.  Bbokebs,  §  85* — when  evidence  of  purchaser  as  to  effect  of 
efforts  of  brokers  is  inadmissible.  In  an  action  by  real  estate 
brokers  to  recover  a  commission  for  the  sale  of  real  estate,  evidence 
of  one  of  the  purchasers  as  to  the  impression  which  the  efforts  of 
plaintiffs  had  on  their  minds  is  admissible,  but  it  is  improper  to 
ask  such  witness  whether  he  was  induced  by  the  talk  with  plain- 
tiffs' representative  to  transfer  the  exchanged  property  to  tbe  seller, 

8.  Appeal  and  ebbob,  §  1498* — when  error  in  exclusion  of  evidence 
is  not  reversible.  In  an  action  by  real  estate  brokers  to  recover  a 
commission  for  the  sale  of  real  estate,  the  refusal  of  the  court  to 
allow  the  answer  of  one  of  the  purchasers  as  witness  for  plaintlflb 
as  to  whether  the  talk  he  had  with  the  representative  of  plaintifb 
increased  his  desire  for  the  property  was  not  reversible  error,  where 

•Bee  lUinoU  Notes  Digest,  Voln.  XI  to  XV,  and  CnmiiUttv*  Qoartorljr,  WM 
topks  and  ■ectloa  number. 
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the  witness  and  the  other  purchaser  had  already  disclosed  in  their 
testimony  the  extent  to  which  plaintiffs'  representatiye  had  brought 
them  into  an  agreement  with  defendant's  terms. 

9.  Bbokebs,  i  97* — when  instruction  on  right  to  commisHona  is 
not  erroneous.  In  an  action  by  real  estate  agents  to  recover  a  com- 
mission for  the  sale  of  real  estate,  an  instruction  that  if  plaintiffs 
were  employed  by  defendant  to  effect  an  exchange  or  sale  of  the 
property,  and  were  the  efficient  and  procuring  cause  of  the  sale, 
they  were  entitled  to  a  commission,  no  matter  how  slight  the  serv- 
ices perfQrmed  might  appear  to  be,  was  held  to  be  correct,  and  not 
misleading. 

10.  Bbokzbs,  I  37* — when  entitled  to  a  commission.  Brokers  who 
are  the  procuring  cause  of  a  sale  of  real  estate,  and  were  employed 
to  make  the  sale,  are  entitled  to  a  commission,  regardless  of  how 
little  time  they  may  have  expended. 

11.  TuAL,  f  232* — when  denial  of  request  that  document  &e  taken 
to  jury  room  is  not  error.  The  ruling  of  the  trial  court  denying  a 
request  of  defendant's  counsel  that  a  certain  document  be  taken  to 
the  Jury  room  is  not  error  where  the  defendant's  counsel  erroneously 
referred  to  the  document  as  a  certain  exhibit,  which  exhibit  had 
not  been  received  in  evidence. 


Ota  P.  LIghtfoot^  Appellee^  y.  Tillage  of  ETorgreen 

Park,  Appellant. 

Oen.  No.  22,353. 

1.  MuiaciPAL  orapoBATioNB,  I  119* — when  pouter  to  rem>ove  viU 
lage  officers  exists.  In  the  absence  of  anything  in  a  statute  to  show 
a  contrary  intention,  the  power  to  remove  village  officers  is  in- 
cidental to  the  power  to  appoint 

2.  Municipal  oobfobations,  S  112* — what  is  power,  of  president 
of  village  "board  of  trustees  as  to  appointment  of  officers.  The  pro- 
Tision  in  the  Cities  and  Villages  Act,  art  XI,  sec.  9  (J.  ft  A.  IT  1526), 
providing  that  the  president  of  the  board  of  trustees  shall  have  the 
same  po'wers  as  a  mayor,  is  controlled  by  section  11  ( J.  ft  A.  f  1528), 
providing  that  the  president  and  board  of  trustees  may  appoint  the 
officers  necessary  to  carry  into  effect  the  powers  conferred  upon  vil- 


•»—  nilnols  NotM  Digest,  VOI0.  XI  to  XV,  and  Cainiil«UT«  Qaartorly, 
topic  and  MctWn  number. 
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1  _  _  _   

lages,  to  prescribe  their  duties  and  fees,  etc.,  and  which  places  the 
power  of  appointment  in  the  hands  of  the  president  and  village 
board. 

3.  Municipal  corporations,  §  119^ — what  U  authority  of  presi- 
dent of  hoard  of  village  trustees  as  to  removal  of  officers.  The  presi- 
dent of  a  board  of  village  trustees  possesses  no  more  authority  than 
any  other  trustee,  even  in  the  removal  of  officers  appointed  by  him 
and  the  board. 

Appeal  from  the  Circuit  Ck>urt  of  Cook  county;  the  Hon.  Charles 
M.  W^llkeb,  Judge,  presiding.  Heard. in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  10,  19L7. 

Alfked  F.  Tompkins,  for  appellant;  Edgab  M.  Sin- 
NOTT,  of  counsel, 

Habpobb  &  Lightfoot,  for  appellee;  A.  C.  Babfobd, 
of  counsel. 

Mb.  Presiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

The  appellant  seeks  to  reverse  a  judgment  against  it 
for  $225,  recovered  by  appellee  for  salary  as  village 
attorney.  The  record  discloses  that  appellee  was  reg- 
ularly appointed  village  attorney  for  the  perioji  of  one 
year,  and  that  thereafter  the  board  of  trustees  passed 
a  resolution  dismissing  him  for  an  alleged  failure 
to  attend  to  certain  legal  matters^  When  this  was 
brought  to  the  notice  of  the  president  of  the  bpard, 
he  stated  that  he  had  not  discharged  appellee,  and 
instructed  him  to  continue  with  his  duties. 

The  Cities  and  Villages  Act,  art.  XI,  sec.  9  (J.  &  A. 
^  1526),  provides  that  the  president  of  the  board  of 
trustees  shall  perform  the  duties  and  exercise  the 
powers  conferred  upon  the  mayor  of  a  city.  Section 
11  (J.  &  A.  ^  1528)  provides  that  the  ** president  and 
board  of  trustees  may  appoint  a  clerk  pro  tempore 
•    •    *    and  such  other  officers  as  may  be  necessary 

•See  nilnoto  WotM  Dtgest,  Voli.  XI  to  XY,  and  CamiiUtlTe  Qaarlcriy,  — ■* 
tople  and  ■•ctloa  number. 
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to  carry  into  effect  the  powers  conferred  upon  villages, 
to  prescribe  their  duties  and  fees,'*  etc.  While  there 
is.  no  provision  made  in  the  statute  in  regard  to  the 
removal  of  village  oflScers,  the  law  of  this  State  is 
that,  in  the  absence  of  anything  to  show  a  contrary 
intention,  the  ppwer  to  remove  is  incidental  to  the 
power  to  appoint.  (People  v.  Eiggins,  15  HI.  110.) 
The  provision  granting  a  village  president  the  same 
power  as  a  mayor  is  controlled  by  the  provision  al- 
ready quoted,  which  places  the  power  of  appointment 
in  the  hands  of  the  president  and  villa^  board.  {Mc- 
Kean  v.  Gauthier,  132  HI.  App.  376.) 

The.  village  trustees  in  this  case  pfissed  a  resolution 
removing  the  appellant.  There  is  no  proof  that  the 
president  vetoed  this  resolution,  if  he  had  the  power 
to  do  so.  We  think  there  is  nothing  in  the  point  that 
he  did  not  aflSrmatively  express  concurrence  in  the 
passage  of  the  resolution.  It  has  been  held  in  this 
court,  in  Rowley  u.  People,  53  111.  App.  298,  and  in 
McKean  v.  Gauthier,  supra,  that  in  matters  of  appoint- 
ment^ the  president  of  a  board  possesses  no  more 
authority  than  does  any  other  trustee,  and  by  a  parity 
of  reasoning  he  stands  in  the  same  position  with  ref- 
erence to  the  removal  of  village,  officers. 

As  the  appellee  appears  regularly  to  have  been 
removed  from  his.  office  by  the  action  of  the  properly 
constituted  authorities,  we  are  of  the  opinion  that  he 
is  not  entitled  to  recover,  the  salary  for  the  remaining 
portion  of  the  time  for  which  he  was  originally  ap- 
pointed. For  these  reasons,  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  remanded. 

Reversed  and  remanded. 
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Kate  E.  Pardue  and  Harry  A.  Pardue,  Appellants,  t. 
E.  Orris  Hart,  trading  ag  E,  Orrto  Hart  &  Com- 
pany et  al.,  Appellees. 

Gen.  No.  22,634.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  connty;  the  Hon.  Oscab  E. 
Heabd,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  October  10,  1917. 

Statement  of  the  Case. 

Bill  by  Kate  E.  Pardue  and  Harry  A.  Pardue,  com- 
plainants, against  E.  Orris  Hart,  trading  as  E.  Orris 
Hart  &  Company,  Edwin  H.  Abbott  and  E.  G.  Inger- 
soU,  defendants,  for  an  accounting  for  profits  belong- 
ing to  complainants  and  secretly  kept  by  defendants 
in  certain  real  estate  transactions,  in  all  of  which  de- 
fendant Hart  acted  as  broker,  and  defendant  Inger- 
soU  as  salesman  for  Hart. 

From  a  judgment  for  defendants,  complainants 
appeal. 

Spbncbb  Wabd,  for  appellants. 

Gbobge  W.  Stockwbll,  for  appellees. 

Mb.  PaBsroiNG  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  ExcHANGB  OF  PBOPEBTT,  |  1* — whcn  cvidenoe  shorn  that  name 
of  party  toas  on  contract  at  time  of  execution.  Evidence  of  the 
parties  and  a  stipulation  that  a  bill  of  complaint  set  up  a  true  and 
correct  copy  of  an  agreement  for  exchange  of  property  as  executed 
by  the  parties,  and  in  the  agreement  the  name  of  one  of  the  parties 
appeared,  held  sufficient  to  show  that  the  name  of  such  party  ap- 
peared in  the  contract  at  the  time  it  was  made. 

•8«e  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  CnmnlAtlv*  l^nutcrix,  mhm 
topic  and  section  ninnl>er. 
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2.  Brokers,  |  25* — when  evidence  does  not  show  receipt  of  exces- 
sive fees.  Evidence  held  Insufficient  to  show  that  real  estate  brokers 
in  the  three  deals  made  in  the  course  of  the  indirect  exchange  of 
property  through  a  third  person  received  more  than  their  legitimate 

I068* 

3.  Bbokebs,  {  25* — when  evidence  shows  that  l>rok€r  used  hest 
endeavors  in  behalf  of  owners.  In  a  suit  against  brokers  and  a  third 
person  acting  as  a  medium  for  the  indirect  exchange  of  real  estate 
for  an  accounting  of  profits,  evidence  held  insufficient  to  show  that 
such  person  acted  in  a  fiduciary  capacity  or  that  the  brokers  used 
other  than  their  best  endeavors  in  behalf  of  complainants. 


John  F.  Seylne,  Administrator,  Appellant,  t.*C.  A. 

Carlson,  Appellee. 

Oen.  No.  23,873.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  Li. 
McKiNLET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  10, 1917.    Rehearing  denied  October  25,  1917. 

Statement  of  the  Case. 

Action  by  John  P.  Devine,  administrator  of  the 
estate  of  John  A.  Benson,  deceased,  plaintiff,  against 
C.  A.  Carlson,  defendant,  to  recover  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  due  to  the 
negligence  of  defendant,  intestate's  employer,  in 
carelessly  constructing  and  permitting  certain  heavy 
timbers  resting  on  crosspieces,  nailed  to  certain  up- 
rights in  a  bam,  to  be  so  insecurely  nailed  as  to  allow 
the  load  of  lumber  resting  upon  them  to  be  insecurely 
supported  and  dangerous  and  to  fall  upon  intestate. 
From  a  judgment  in  favor  of  defendant  on  a  directed 
verdict,  plaintiff  appeals. 

Haight,  Bbown  &  Haight,  for  appellant. 


•See  minols  Notes  Dlcesi,  Vols.  XI  to  XY,  sad  Comnlatlvt  ^loMrtarlj. 
topic  mad  ■•ctton  number. 
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Boss  C.  Hall  and  Osgab  H«  Olsen,  for  appellee. 

Mb.  Pbesidino  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  NbOligknce,  I  171* — tohen  evidence  at  to  conditions  surround- 
ing place  of  accident  is  admissible.  BTldencie  as  to  the  conditions 
surrounding  the  lAace  of  an  accident  shortly  after  It  occurs  Is  ad- 
missible. 

2.  Appeal  and  ebbob,  |  450* — tohen  objection  to  evidence  may  not 
he  raised.  An  objection  that  a  question  Is  Improper  because  calUns 
fof  the  conclusion  of  the  witness  Ts  Improper  unless  made  in  the 
trial  court. 

3.  Death,  |  44* — when  exclusion  of  evidence  as  to  whether  wit- 
ness saw  fallen  lUinher  hfter  accident  is  error,  Ih'aai  ifctlon  fdr'o/e 
death  of  an  employee  alleged  to  be  due  to  ^e  negligence  of  the 
employer  In  carelessly  constructing  and  knowingly  permitting  cer- 
tain heavy  timberji  resting  on  crdsspieces,  nailed  to  certain  up- 
rights in  a  barn,  to  be  so  Insecurely  nailed  as  to  allow  the  load  of 
lumber  resting  upon  them  to  be  dangeroub  so  that  they  fell  upon 
Intestate,  where  the  condition  of  the  premises  was  one  of  the  vital 
facfis  In  the  case,  held  that  the  exclusion  of  evidence  of  a  witness, 
as  to  whether  he  sa^  any  lumber  that  had  fallen,  was  reversible 
error. 

•See  nilnola  Not««  t»lK««t.  Vols.  XI  to  XV.  and  Cumolatlvv 
topic  and  loctlon  nvmbor. 
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W.  F.  Hallam  &  Company^  Appellant,  y.  Harry  A.  Has- 

sej  et  al^  Appellees. 

Gen.  No.  S^IS. 

1.  Municipal  Coubt  or  Chicago,  i  19* — what  it  not  a  valid  judg- 
ment order  of.  An  abbreviated  minute  of  the  clerk  of  the  Municipal 
Court  of  Chicago,  "Fndg  iss  yb  dft  das  twenty-two  hundred  and 
thirty-eight  and  88/100  doUare  ($2238.88)  Judg  on  fndg  vs  dft 
twenty-two  hundred  and  thirty-eight  and  88/100  dollars  (12238.88) 
ft  C./'  is  not  a  valid  judgment  order. 

2.  Municipal  Coubt  of  Chicago,  §  19* — when  judgment  order  in 
abbreviated  form  it  sufficient.  Under  the  Municipal  Court  Act,  sec. 
62  (J.  ft  A.  1  3379),  providing  that  the  chief  justice  shall  prescribe 
abbreviated  forms  for  the  entry  of  orders,  which  shaU  be  given  the 
same  effect  as  if  entered  in  full,  a  judgment  order  in  abbreviated 
form  reciting  in  unequivocal  language,  in  accordance  with  such 
forms,  that  a  finding  of  the  issues  has  been  made  against  the  de- 
fendant, stating  the  amount  of  the  damages  assessed  and  that  judg- 
ment is  entered  on  the  finding  against  the  defendant  for  that 
amount  and  costs,  is  sufficient 

3.  Municipal  Coxntr  of  Chicago,  |  19* — what  is  sufficient  certified 
copy  of  record  of  judgment  order  of.  Under  the  Municipal  Court 
Act,  sec.  62  (J.  ft  A.  T  8379),  providing  that  if  any  certified  transcript 
of  the  record,  or  any  portion  thereof,  of  any  suit  or  proceeding  in 
said  court  is  required,  th^  same  shall  be  written  out  in  full  from 
such  abbreviated  forms  .and  duly  authenticated  according  to  law,  a 
certified  copy  of  the  record  of  a  judgment  order,  as  amplified  from 
its  abbreviated  form,  is  sufficient 

4.  Municipal  Court  of  Chicago,  f  19* — when  error  of  clerk  in 
preparing  transcript  of  judgment  from  half-sheet  is  immaterial. 
The  fact  that  the  clerk  of  the  Municipal  Onirt  of  Chicago,  in  pre- 
paring a  transcript  of  a  judgment,  looked  at  the  half-sheet  contain- 
ing his  minute  of  the  judgment  order  and  not  at  the  judgment 
order  is  immaterial  where  the  certified  extended  record  is  a  full 
statement  of  the  final  record  of  the  judgment. 

5.  Municipal  Coubt  or  Chicago,  f  2*— re/utfol  to  consider  con- 
stitutionality of  act.  The  constitutionality  of  the  Municipal  Court 
Act  (J.  ft  A.  T  3313  et  seq,)  will  not  be  considered,  since  during  the 
years  the  court  has  been  in  existence,  property  righttf  involving  a 
large  amount  of  money  and  personal  and  property  rights  affecting 


•See  IlUnoli  Note*  Digest,  Vols.  XI  to  XY.-Aad  OmralstlTe  Qasrtcrly, 
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a  large  number  of  persons  have  been  litigated  and  decided  under  the 
act. 

6.  Municipal  Coubt  of  Chicago,  {  23* — what  constitutet  raUiiig 
of  question  of  constitutionality  of  act.  The  question  of  the  consti- 
tutionality  of  the  Municipal  Court  Act  (J.  ft  A.  t  3313  et  seq,)  is 
raised  where  the  contention  is  made  that  the  provisions  of  the  oon- 
stltution  were  not  in  fact  complied  with  In  enacting  the  act  and 
consequently  such  question  will  not  be  considered. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.    Affirmed.    Opinion  filed  October  10, 

1917. 

John  W.  Creekmxjb  and  Donald  J.  De Wolfe,  for 
appellant, 

Geobge  F.  Bobman,  for  appellee  Harry  A.  Massey. 

Mb.  Pbesiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

The  appellant  seeks  to  reverse  a  decree  of  the  Su- 
perior Court  dismissing  its  bill  for  want  of  equity. 
The  bill  sought  to  restrain  the  enforcement  in  another 
State  of  a  judgment  of  the  Municipal  Court  of  Chicago 
entered  against  it  at  the  suit  of  one  Massey,  who  was 
made  a  party  defendant  to  the  bill.  The  derk  of  the 
Municipal  Court  was  joined  as  a  party  defendant. 
The  bill  alleged,  in  substance,  that  a  notation  was 
made  upon  the  records  of  the  clerk  of  the  Municipal 
Court  as  follows: 

**Fndg  iss  vs  dft  das  twenty-two  hundred  and  thir- 
ty-eight and  88/100  dollars  ($2238.88)  Judg  on  fndg 
vs  dft  twenty-two  hundred  and  thirty-eight  and  88/100 
dollars  ($2238.88)  &  C." 

This  entry  was  made  December  2, 1913,  and  on  Feb- 
ruary 20,  1914,  a  clerk  wrote  out  the  following  entry: 

**  Finding  the  issue  versus  defendant,  damages 
Twenty-two   Hundred   and  Thirty-eight   and  88/100 

•8e«  minoli  Notes  Dic««t,  Vols.  XI  to  XV,  and  CnmiilAtlvo  Qnarterlj, 
topic  and  MCtlon  number. 
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Dollars  ($2238.88) ;  judgment  on  finding  versus  de- 
fendant, twenty-two  hundred  and  thirty-eight  and 
88/100  dollars  ($2238.88)  and  costs." 

When  Massey  applied  for  a  certified  copy  of  the 
judgment,  a  formal  document  was  prepared,  in  which 
the  proceedings  of  the  Municipal  Court  and  order  of 
judgment  were  formally  and  fully  set  out.  The  recita- 
tion with  reference  to  the  judgment  was  as  follows : 

''This  cause  coming  on  for  further  proceedings 
herein,  it  is  considered  by  the  Court  that  the  plaintiff 
have  judgment  on  the  finding  herein,  and  that  the 
plaintiff  have  and  re-cover  of  and  from  the  defendant 
the  damages  of  the  plaintiff  amounting  to  the  sum  of 
Twenty-two  Hundbed  and  Thibty-bight  Dollabs  and 
Eighty-eight  Cents  ($2238.88)  in  form  as  aforesaid 
assessed,  together  with  the  costs  by  the  plaintiff  here- 
in expended,  and  that  execution  issue  therefor." 

The  certificate  of  the  clerk  attached  to  this  document 
declared  'Hhe  foregoing  to  be  a  true  extended  record 
of  a  certain  judgment  order  made  and  entered  of  rec- 
ord in  said  court,",  etc.  In  its  abstract  of  record, 
counsel  for  appellant  erroneously  state  that  this  cer- 
tificate recited  that  the  document  ''was  a  complete  and 
perfect  copy  of  an  original  on  file  in  said  clerk  *s  of- 
fice." There  was,  in  fact,  no  judgment  entered  in  the 
formal  language  of  the  certified  judgment  order  just 
quoted  from,  and  the  reason  for  this  will  appear  later. 

While  we  agree  with  co^sel  for  api)ellant  that  the 
abbreviated  minute  beginning  "fndg  iss  vs  dft"  can- 
not raider  the  rulings  of  the  Supreme  Court  be  con- 
sidered a  valid  judgment  order,  it  clearly  appears 
from  the  record  that  it  was  not  intended  to  be  anything 
more  than  the  minute  of  the  clerk,  entered  upon  what 
is  known  as  the  half -sheet  for  his  guidance  in  writing 
up  the  record. 

Counsel  further  contend  that  the  judgment  order 
written  up  February  20,  1914,  does  not  constitute  a 
valid  record  of  a  judgment.    It  appears,  however,  that 
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section  62  of  the  Municipal  Court  Act  ( J.  &  A.  1[  3379) 
provides  that  the  chief  justice  shall  prescribe  abbre- 
viated forms  for  the  entry  of  orders,  which  are  given 
the  same  effect  as  if  entered  in  full,  and  that  the  order 
in  question  is  in  accordance  with  the  forms  so  pre- 
scribed.    The  judgment  order  in  question  recites  in 
unequivocal  language  that  a  finding  of  the  issues  has 
been  made  against  the  defendant,  states  the  amount  of 
the  damages  assessed,  and  that  judgment  is  entered  on 
the  finding  against  the  defendant  for  that  amount  and 
costs.    The  order  is  in  the  English  language,  and  its 
meaning  is  plain  and  unmistakable.    We  see  no  reason 
why  judgment  entries  should  not  be  put  in  this  sensible 
and  business-like  form.    But  it  is  contended  that  the 
judgment  order  set  out  in  amplified  form  and  sought 
to  be  enforced  in  another  State  is  not  a  copy  of  this 
or  any  other  judgment  of  the  Municipal  Court,  as  no 
such  order  appears  in  the  records.    Section  62  of  the 
Municipal  Court  Act  (J.  &  A-  ^  3379),  however,  pro- 
vides that:    '*When  any  certified  transcript  of  the 
record,  or  any  portion  thereof,  of  any  suit  on  proceed- 
ing in  said  court  is  required,  the  same  shall  be  written 
out  in  full  from  such  abbreviated  forms  and  duly  au- 
thenticated according  to  law.*'    We  see  no  legal  ob- 
jection to  this  simple  provision  of  the  statute  which 
I>ermits  the  court  to  make  an  economical  and  satisfac- 
tory record  of  its  proceedings,  and  at  the  same  time 
enables  it  to  furnish  for  use  in  other  jurisdictions, 
where  it  is  necessary,  transcripts  in  which  the  facts 
stated  in  the  abbreviated  record  are  recited  in  the 
usual  and  amplified  form.    Counsel,  however,  lay  great 
stress  on  their  contention  that  the  clerk,  in  preparing 
the  transcript  of  the  judgment,   looked   at  the  half- 
sheet  containing  the  minute  of  the  clerk,  and  not  at  the 
judgment  order.     We  think  this   is   entirely  imma- 
terial ;  the  only  question  is  as  to  whether  the  certified 
extended  record  is,  in  fact,  a  full  statement  of  the  final 
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record  of  the  judgment,  and  upon  comparing  the  two, 
we  see  that  it  clearly  is. 

Counsel  further  contend  that  the  enforcement  of 
the  judgment  should  be  enjoined  because  the  Munici- 
pal Court  has  no  legal  existence,  and  in  support  of  this 
contention  refers  to  certain  evidence  in  regard  to  the 
manner  in  which  the  Municipal  Court  Act  was  passed. 
In  passing  upon  a  contention  that  this  act  was  uncon- 
stitutional, our  Supreme  Court  said,  in  Qifford  v.  Cul- 
ver, 261  111.  530,  at  p.  531: 

*' During  the  years  that  the  Municipal  Court  of 
Chicago  has  been  in  existence,  property  rights  involv- 
ing millions  of  dollars  and  personal  and  property 
rights  affecting  thousands  of  persons  have  been  liti- 
gated and  decided  by  the  Municipal  Court  of  Chicago 
under  the  act  the  constitutionality  of  which  is  here 
questioned.  In  Richter  v.  Burdock,  supra.  [257  HI. 
410],  it  was  stated  that  the  courts  will  refuse  to  con- 
sider the  constitutionality  of  a  statute  which  has  long 
been  held  by  the  courts  constitutional  and  on  the  faith 
of  which  the  community  has  acted  for  a  series  of  years 
and  important  rights  have  accrued  thereunder.  This 
rule  is  supported  not  only  by  sound  public  policy  but 
by  the  weight  of  authority  in  all  jurisdictions.  In  ad- 
dition to  the  authorities  cited  in  that  case,  see,  as 
involving  the  same  principle,  Harmon  v.  Auditor  of 
Public  Accounts,  123  111.  122;  Green  County  v.  Con- 
ness,  109  IT.  S.  104;  Gelpcke  v.  t)uhuque,  1  Wall.  175^ 
Allen  V.  AUen,  16  L.  E.  A.  (Cal.)  646,  and  note.'* 

But  counsel  contend  that  the  question  raised  here 
is  not  as  to  the  constitutionality  of  the  Municipal  Court 
Act,  but  as  to  whether  the  provisions  of  the  Constitu- 
tion were,  in  fact,  complied  with.  Admittedly,  how- 
ever, the  Legislature  did  pass  the  act,  and  the  point 
insisted  upon  by  counsel  is  that,  in  view  of  the  facts, 
the  act  of  the  XiCgislature  was  invalid  because  it  was 
not  done  in  compliance  with  certain  constitutional  pro- 
visions. There  is  no  escape  from  the  conclusion  that 
the  point  raised  is  in  regard  to  the  constitutionality  of 
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the  Legislature's  action,  and  under  the  ruling  of  the 
Supreme  Court  already  referred  to,  we  are  precluded 
from  considering  it.  From  the  record  it  appears  that 
there  is  a  valid  judgment  of  the  Municipal  Court 
against  the  appellant  in  a  cause  in  which  that  court  had 
jurisdiction  of  the  parties  and  the  subject-matter,  and 
that  the  derk  of  that  court  has  furnished  the  plaintiff 
*  in  the  case  with  an  extended  transcript  of  the  judg- 
ment, prepared  in  accordance  with  the  statute.  In 
view  of  these  facts,  we  see  no  error  in  the  action  of 
the  chancellor  in  dismissing  appellant's  bill.  The  de- 
cree of  the  Superior  Court  is  affirmed. 

Affirmed. 


Ernest  Lange,  Execntor,  Appellee,  t.  Frederick  H. 

Bartlett,  Appellant. 

Gen.  No.  22,426. 

1.  MoBTGAOES,  J  222* — what  language  in  deed  doet  not  ihoto  in- 
tention of  grantee  to  asuume  ftuortgage.  Where  a  deed  of  property 
Is  made  subject  to  an  existing  mortgage,  the  words  "subject  to,"  in 
the  absence  of  anything  in  the  context  which  would  throw  a  light 
upon  the  intention  of  the  parties,  do  not,  in  themselves,  show  an 
intention  on  the  part  of  the  grantee  to  assume  the  mortgage. 

2.  MoBTGAGEs,  §  222* — when  question  of  intention  of  grantee  at- 
suming  mortgage  is  one  of  fact.  Wliere  a  deed  of  property  is  made 
subject  to  an  existing  mortgage,  and  nothing  in  the  context  throws 
light  upon  the  intent  of  the  parties  as  to  the  grantee  assuming  the 
mortgage,  the  question  is  one  of  fact  to  be  established  by  the  evi- 
dence. I 

3.  MoBTGAGES,  S  ^26* — When  shown  tJiat  parties  to  deed  intended 
that  grantee  assume  mortgage.  Evidence  f^eld  to  show  that  the 
parties  to  a  deed  of  property  made  subject  to  an  existing  mortgage 
intended  that  the  grantee  should  assume  the  mortgage,  in  a  suit  to 
foreclose  the  mortgage. 

*8ee  nilnols  Notes  Dl^eit,  Vols.  XI  to  XV,  aad  CnmiilatlT*  Qnartovly,  mmm 
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4.  MoRTOAOES,  (  222* — wlien  deed  construed  as  shotoing  that  par- 
ties intended  that  pwrchaser  should  assume  mortgage.  Ck>ntract  for 
the  sale  and  purchase  of  property  upon  which  there  was  an  existing 
mortgage,  subject  to  which  the  purchaser  was  to  take  the  property, 
construed  as  showing  that  the  parties  intended  that  the  purchaser 
should  assume  the  mortgage,  in  a  suit  to  foreclose  the  mortgage. 

6.  MoKTOAGES,  I  222* — when  no  substantial  variance  exists  be- 
tioeen  hiU  and  proof  as  to  assunvption  of  mortgage.  Where  the  alle- 
gations in  an  amended  bill  to  foreclose  a  mortgage  upon  property 
subsequently  conreyed  were  to  the  effect  that  the  conveyance  was 
expressly  subject  to  the  mortgage  and  the  amount  of  the  indeoted- 
nesB  was  included  In  and  formed  part  of  the  consideration  of  the 
conveyance,  and  the  proof  tended  to  show  an  express  promise  to 
pay  or  assume  the  mortgage,  held  that  t^iere  was  no  substantial 
variance. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
EL  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10, 
1917. 

Sdwabd  p.  Vail,  John  Lyle  Vbttb  and  Donald  P. 
Vail,  for  appellant. 

G.  A.  BuBESH,  for  appellee ;  Thomas  W.  Peindevillb, 
of  coxmsel. 

Mb.  Pbesiding  Justice  Goodwin  delivered  the  opin- 
ion of  the  court. 

The  appellant  seeks  to  reverse  a  deficiency  decree 
for  $3,781.86,  against  it  and  one  IdaHoskins,  entered 
in  a  mortgage  foreclosure  proceeding.  The  main  facts 
are  not  in  dispute. 

Mrs.  Hoskins  had  been  harassed  by  threats  of  a 
mortgage  foreclosure;  the  entire  mortgage  was  due, 
and  she  was  unable  to  meet  it.  In  this  situation  she 
got  in  communication  with  the  appellant's  representa- 
tives, and  after  some  negotiations  they  entered  into  a 
contract  by  which  she  agreed  to  sell  the  property  *  *  at 
the  price  of  $4,790  •  •  •  subject  to  (1)  existing 
leases;  (2)  all  taxes  levied  after  the  year  of  1907; 

•Se«  Illln«  Ik  No(e«  DU'st,  Vols.  XI  to  XV,  and  CvmnlailTO  Quarterly,  samo 
topic   ai^    section  number. 
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unpaid  special  assessments  levied  for  improvements 
not  yet  made,  and  to  encumbrance  of  $4,000  due  Oc- 
tober, 1911,  at  6  per  cent,  interest;  special  assessment 
for  paving  Calumet  avenue,  not  exceeding  $100." 
Afterwards,  a  deed  was  piade  which  conveyed  the 
property  at  a  stated  consideration  of  $6,000,  subject  to 
a  mortgage  dated  October  10,  1905,  given  to  secure  a 
note  in  the  sum  of  $4,000  and  to  taxes  levied  for  the 
year  1907,  and  all  taxes  and  special  assessments  levied 
for  improvements  not  yet  made.  Before  the  convey- 
ance was  made,  Ida  Hoskins,  at  the  instance  of  the 
appellant,  secured  an  extension  of  the  mortgage  for 
three  years  by  the  payment  of  $90,  which  he  advanced. 
The  appellant's  agent,  at  the  time  of  the  transaction, 
prepared  the  following  statement : 

**  Chicago,  Dec.  7,  1908. 
Mrs.  Ida  Hoskins 

a/c  292  E.  38th  St. 

Fred'k  H.  Bartlett  &  Co. 
Beal  Estate 
Phone  Central  4857  100  Washington  Street 

Equity  $790. 

Ins,  Prem  13. 

Deposit  $  90. 

Survey  10. 

Costs  in  suit  264191  7.40 

Int.  on  inc  10  10  12/6  37.67 

Spl.  asst.  excess  over  $100  27.34 

Contn.  of  Abst.  &  Bedg.  11.95 

Bent  to  12/31  20.15 

598.49 


$803.00  $803.00" 
The  sole  point  raised  is  as  to  whether  the  appellant 
assumed  the  mortgage.  We  think  the  law  is  well  set- 
tled that  where  a  deed  of  property  is  made  subject 
to  an  existing  mortgage,  the  words,  ** subject  to,'*  in 
the  absence  of  anything  in  the  context  which  would 
throw  a  light  upon  the  intention  of  the  parties,  do  not, 
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in  themselves,  show  an  intention  on  the  part  qf  the  gran- 
tee to  assume  the  mortgage,  ^nd  that  in  such  a  case  the 
intent  of  the  parties  is  a  question  of  fact  to  be  estab- 
lished by  the  evidence.  In  this  case,  the  testimony  of 
Ida  Hoskins  is  that  she  told  the  agent  that  he  would 
have  to  take  that  lien ;  that  the  holders  of  the  mortgage 
notified  her  that  they  were  to  foreclose.  The  agent 
testified  that  he  did  not  recall  the  details  of  the  trans- 
action; he  did  not  know  whether  anything  was  said 
about  the  subject-matter,  or  what  was  being  pur- 
chased; nothing  was  said  in  the  conversation  in 
reference  to  the  assumption  of  the  mortgage  by  Bart- 
lett that  he  recalled ;  that  Ida  Hoskins  was  all  excited 
and  nervous,  and  did  not  know  what  she  was  doing, 
and  wanted  him  to  draw  up  the  deed ;  that  was  all  there 
was  about  it. 

We  think  that,  in  view  of  this  evidelice,  the  master 
was  amply  justified  in  finding  that  the  appellant  did 
assume  the  mortgage,  and  that  the  chancellor  properly 
arrived  at  the  same  conclusion.  But  while  we  are  of 
the  opinion  that  the  parol  evidence  fully  sustains  the 
finding  as  to  the  intent  of  the  parties,  we  think  it  is 
also  conclusively  supported  by  a  circumstance  not  re- 
ferred to  by  counsel.  The  meaning  of  words  and 
phrases  in  an  agreement  is  largely  determined  by  the 
context.  In  the  present  contract  it  was  agreed  that  the 
property  should  be  conveyed ''subject  to  *  *  •  all 
taxes  levied  after  the  year  of  1907 ;  unpaid  special  as- 
sessments levied  for  improvements  not  yet  made,  and 
to  encumbrance  of  $4,000  due  October,  1911,  at  6  per 
cent,  interest;  special  assessment  for  paving  Calumet 
avenue,  not  exceeding  $100. '  *  Obviously,  the  property 
would  be  conveyed  to  the  grantee  ** subject  to'*  all 
liens  for  taxes,  all  unpaid  special  assessments,  and  the 
entire  special  assessment  for  paving  Calumet  avenue, 
in  a  strict  legal  sense.  When,  therefore,  the  parties 
say  ''all  taxes  levied  after  the  year  of  1907,'*  it  was 
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obviously  intended  that  the  grantor  should  be  liable 
for  the  taxes  for  previous,  and  the  grantee  for  the 
taxes  for  subsequent,  years ;  likewise,  that  the  grantor 
should  be  liable  for  any  unpaid  special  assessments 
for  improvements  already  made,  while  the  grantee 
'  assumed  the  payment  of  special  assessments  levied  for 
improvements  not  yet  made;  and  similarly,  that  the 
grantor  agreed  to  pay  the  special  assessment  for  pav- 
ing Calumet  avenue,  so  far  as  it  exceeded  $100,  while 
the  grantee  agreed  to  pay  the  assessment  to  the  extent 
of  $100.  This  last  is  further  corroborated  by  the  item 
in  the  statement  of  December  7,  1908,  where  Ida  Hos- 
kins  is  charged  $27.34  on  account  of  the  special  assess- 
ment *' excess  over  $100."  "When,  then,  the  parties 
enumerated  the  liens  that  the  property  was  **  subject 
to ' '  and  included  only  those  tax  and  special  assessment 
liens  that  the  grantee  was  to  be  liable  for,  and  exclud- , 
ed  those  that  the  grantor  was  to  be  liable  for,  they  con- 
clusively show  that  they  were  enumerating  the  items 
which  the  grantee  was  to  assume.  Among  these  was 
the  mortgage  in  question.  We  are,  therefore  of  the 
opinion  that  a  proper  construction  of  the  words  of 
the  contract  itself  places  the  obligation  to  discharge 
the  mortgage  squarely  on  the  appellant. 

Counsel  further  claim  that  the  allegations  in  the 
amended  bill  were  to  the  effect  that  the  conveyances 
were  expressly  subject  to  the  incumbrance,  and  the 
amount  of  said  indebtedness  was  included  in  and 
formed  a  part  of  the  consideration  of  the  conveyance ; 
thaj;  it  is  not  sustained  by  the  proofs,  but  the  proofs,  in 
fact,  tend  to  show  an  express  promise  to  pay  or  assume 
the  mortgage.  We  think,  however,  that  there  is  no 
substantial  want  of  correspondence  between  the  alle- 
gations in  the  bill,  and  the  proof.  For  these  reasons, 
the  decree  of  the  Superior  Court  is  affirmed. 

Affirmed. 
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Oustaya  Anderson,  Administratrix,  Appellee,  t.  Chi- 
cago City  Railway  Company,  Appellant. 

Oen.  No.  22,436.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chabubs 
M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10,  1917. 
Oertiorari  denied  by  Supreme  Court  (making  opinion  fiul|s^ 

Statement  of  the  Case. 

Action  by  Gustava  Anderson,  as  administratrix  of 
the  estate  of  Henry  Anderson,  deceased,  plaintiff, 
against  the  Chicago  City  Eailway  Company,  defend- 
ant, to  recover  damages  for  the  death  of  plaintiff  ^s 
decedent  caused  by  the  wagon  he  was  driving  being 
strack  by  defendant's  street  car,  frightening  his  horses 
and  causing  them  to  run,  whereby  he  was  thrown  from 
the  wagon  and  killed.  Prom  a  judgment  for  plaintiff 
for  $7,500,  defendant  appeals. 

Fbanelik  B.  Hussbt  and  Prank  L.  Kbibtb,  for  ap- 
pellant; W.  W.  GuBiiBY  and  J.  B.  Guhuams,  of  coun- 
seL 

John  P.  Pbibdlund,  David  K.  Tone  and  Amos  W. 
Mabston,  for  appellee. 

/ 
;NCb.  PRBsmiNG  Justice  GponwiN  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Stbeet  bailboads,  S  131* — when  evidence  8how$  that  death  of 
driver  of  wagon  was  due  to  negligence  of  railroad  company.  Evi- 
dence held  to  support  a  finding  that  the  accident  causing  the 
death  of  plaintiffs  decedent  happened  as  the  result  of  defendant 

•B«e  nilnols  Note*  Dljrest,  Volt.  XI  to  XV,  and  Cmnwlatly  Quarterly, 
topic  Mid  ■octioB  Bomber. 
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street  railway  company's  negligence  in  striking  one  of  the  rear 
wheels  of  decedent's  wagon  and  frightening  the  horses,  causing 
them  to  run  and  throw  out  decedent,  in  an  action  to  recover  for 
such  death. 

2.  Stbeet  bailboads,  |  135* — when  question  for  fury  whether 
driver  of  ivagon  i9  guilty  of  contributory  negligence.  Where  the 
plaintiff's  decedent,  in  an  action  to  recover  damages  for  the  latter's 
death,  was  driving  his  wagon  on  defendant's  street  car  tracks 
and,  upon  the  approach  from  the  rear  of  the  wagon  of  defend- 
ant's car  decedent  turned  diagonally  off  the  track  when  the  car  was 
fifty  to  one  hundred  feet  away,  and,  when  the  wagon  was  entirely 
off  the  track,  turned  it  parallel  to  the  track  to  continue  forward  but 
so  close  to  the  range  of  the  car  that  the  car  struck  the  wagon,  re- 
sij^ting  in  his  death,  held,  that  it  was  a  question  for  the  Jury 
whether  decedent  was  contributorily  negligent 

3.  Appeal  and  ebbob,  §  1506* — when  cross-examination  of  witness 
is  not  reversible  error.  Where  an  impeaching  question  was  asked 
a  witness  on  cross-examination  as  to  a  fact  which  examining  coun- 
sel stated  they  would  prove,  to  which  objection  was  made  and  sus- 
tained, but  the  witness  answered  denying  such  fact  and  no  proof 
thereof  was  made,  held  that  such  croes^xaminatlon  was  not  re- 
versible error. 

4.  Appeal  and  ebbob,  (  471* — when  impeaching  question  is  not 
ground  for  reversal.  Where  the  objection  that  an  impeaching  ques- 
tion asked  a  witness  was  improper  was  not  urged  at  the  time  the 
question  was  asked  or  when  impeaching  testimony  was  attempted  to 
be  produced,  and  no  opportunity  was  given  the  court  to  correct  the 
error  by  a  proper  instruction,  and  no  request  was  made  for  with- 
drawal of  a.  juror  at  any  time,  such  question  was  not  ground  for 
reversal. 

5.  Death,  |  'lZ*'^-when  instruction  is  not  erroneous  as  assuming 
facts.  An  instruction,  in  an  action  to  recover  damages  for  death 
from  defendant's  negligence,  that  the.  only  care  and  caution  that 
the  decedent  was  required  to  exercise  at  and  before  the  time  of 
the  accident  in  question  was  such  care  and  caution  as  a  reasonably 
careful  and  prudent  person  wouA  have  exercised  under  similar  cir- 
cumstances, and  conditions  that  the  evidence  in  the  case  showed 
surrounded  the  decedent  at  and  before  the  time  of  the  accident  in 
question,  held  not  subject  to  the  criticism  that  it  assumed  facta  in 
issue.  , 

6.  Appeal  and  ebbob,  S  1531* — when  thstruction  is  reversihly  er- 
roneous.  An  instruction  cannot  be  said  to  be  reversihly  erroneous 
unless,  when  applied  to  the  facts,  it  tends  to  mislead  the  jury  in 

•Se«  Illtnols  Notes  Dlipest,  Vols.  XI  to  XV,  and  CnmiiUUTe  Qvartcrix, 
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regard  to  matters  actually  in  controversy  or  to  leave  out  of  con- 
sideration a  matter  actually  in  issue. 

7.  Stseet  bailboads,  |  140* — when  instruction  referring  to  dec- 
lanUion  in  action  for  death  of  driver  of  wagon  is  not  erroneous.  An 
i]istructi9n,  in  an  action  to  recover  damages  for  death  due  to  a 
wagon  driven  by  decedent  being  struck  by  defendant's  street  car 
while  deced^it  was  driving  the  wagon  olf  of  defendant's  tracks  upon 
which  he  had  been  driving,  that  plaintiff  could  recover  if  she  could 
prove  her  case  "as  alleged  in  her  declaration  or  any  count  thereof," 
fteld  not  erroneous,  although  one  count  charged  only  that  the  de- 
cedent then  and  there  drove  the  wagon  to  the  right  and  thus  com- 
menced and  started  to  drive  out  of  the  way  of  the  car,  then  and 
there  using  all  due  care  and  caution  for  his  own  safety,  and  while 
80  driving  was  negligently  struck  by  the  car,  there  being  no  ques- 
tion as  to  decjedent's  care  and  caution  prior  to  the  time  he  started 
to  turn  off  of  the  track. 

S.  Stseet  baiiaoadb;  |  140* — when  instruction  referring  to  decla^ 
ration  in  action  for  death  of  driver  of  wagon  is  not  erroneous.  An 
instruction,  in  an  action  to  recover  damages  for  death  due  to  de- 
cedent being  struck  by  defendant's  street  car,  that  plaintiff  could 
recover  upon  proof  "as  alleged  in  her  declaration  or  any  count 
thereof,"  held  not  erroneous,  although  one  count  charged,  after  al- 
leging decedent's  due  care  and  caution  for  his  own  safety,  that  it 
was  defendant's  duty  not  to  operate  its  car  at  a  high  and  danger- 
ous rate  of  speed  but  so  that  decedent  in  the  exercise  of  ordinary  I 
care  and  diligence  for  his  own  safety  would  not  be  injured  by  the 
operation  of  its  car,  and  that  defendant,  disregarding  such  duty, 
had  operated  its  car  at  such  high  and  dangerous  rate  of  speed  that 
decedent,  while  so  exercising  such  care  and  caution  for  his  own 
safety,  was- struck  and  killed,  such  allegations  being  considered  in 
connection  with  defendant's  proof  and  instruction  that  those  operat- 
ing a  street  car  must  exercise  only  ordinary  care  for  the  safety  .of 
the  public  in  running  their  cars. 

•Sm  nilBols  Notes  DlffTst,  T«la.  ZI  to  XV.  Mid  C«m«l«UT«  f^amrieHj,  iahm 
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Henry  A.  Fowler,  Administrator  of  the  Estate  of  Ed- 
ward 8.  Allen,  Deceased,  Appellee^  y.  Chicago 
Ballways  Company,  Appellant. 

Gen.  No.  22,460. 

1.  Appeal  and  erbob,  {  1691* — when  ol>fection$  to  evidence  art 
Moaived,  Specific  objections  to  evidence  which  might  have  been 
cured  had  they  been  raised  at  the  trial  are  waived  if  not  specifi- 
cally made  there,  and  the  statement  of  one  waives  all  other  objec- 
tions. 

2.  Appeal  and  bbbob,  |  1803* — when  cause  toiU  not  he  remanded 
for  new  trial.  A  cause  will  not  be  remanded  for  new  trial  on  ac- 
count of  a  supposed  absence  of  formal  proof  of  an  Indisputable  fact 
of  common  knowledge. 

3.  Evidence,  {  154* — what  constitutes  admission  that  defendant 
street  railroad  is  Vound  hy  ordinance  under  which  it  was  operating- 
The  words  and  actions  and  failure  of  appellant's  counsel  to  make 
specific  objections  at  the  trial  as  to  the  ordinance  offered  in  evidence 
under  which  defendant  was  operating  as  a  street  car  company,  heVi 
to  be  an  admission  that  defendant  was  bound  by  the  terms  of  such 
ordinance  and  that  it  was  applicable  to  the  situation  before  court 
and  jury  and  in  force  and  effect  at  the  time  of  the  accident  In  ques- 
tion, in  an  action  to  recover  damages  for  death  of  such  accident 

4.  Street  bailboads,  §  44* — when  verdict  in  favor  of  city  does 
not  exonerate  street  railroad  from  liahility  for  damages  for  acci- 
dent due  to  defective  condition  of  street.  Where,  by  the  terms  of  an 
ordinance  under  which  a  street  car  company  was  operating  its 
tracks  in  the  city  streets,  the  company  was  obligated  to  keep  such 
portion  of  the  street  as  was  so  occupied  by  It  in  repair,  a  verdict 
in  favor  of  the  city  In  an  action  to  recover  damages  due  to  an  acci- 
dent arising  from  such  portion  ef  the  street  being  In  bad  repair, 
held  not  to  preclude  a  verdict  against  the  company. 

5.  Street  railroads,  §  44* — when  contril>utory  neffligence  of  per- 
son injured  by  defect  in  street  which  railroad  company  obligated  to 
keep  in  repair  not  shown.  The  fact  that  a  defect  in  a  portion  of  a 
public  street  occupied  by  a  street  car  company,  and  which  it  was 
obligated  by  the  terms  of  the  ordinance  under  which  it  was  occupy- 
ing the  street  to  keep  in  repair,  was  open  and  obvious,  does  not  nec- 
essarily show  that  a  person  injured  by  reason  of  such  defect  was 
not  In  the  exercise  of  ordinary  care  at  the  time  he  was  injured,  as 
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what  is  notice  to  a  street  car  company  whose  employees  are  con- 
stantly passing  and  repassing  a  given  spot  is  not  necessarily  notice 
to  the  driver  of  a  wagon,  in  an  action  to  recover  damages  against 
such  company  hy  a  person  injured  by  reason  of  such  defect. 

6.  EMdeivce,  I  476* — when  finding  based  upon  lesser  number  of 
witnesses  is  proper.  The  Jury  are  entitled  to  find  in  favor  of  a  party 
even  if  his  case  is  supported  by  the  lesser  number  of  witnesses. 

7.  Stbeet  bailsoads,  {  44* — when  contributory  negligehce  of  per- 
son driving  wagon  down  grade  on  street  not  shoum.  The  fact  that 
the  driver  of  a  wagon  was,  at  the  time  of  an  accident  resulting  in 
his  death,  sitting  upon  a  i^arrow,  elevated  seat,  without  a  foot  rest, 
while  driving  down  grade,  held  not  to  indicate  ahy thing  so  inher- 
ently dangerous  as  to  show  that  the  jury's  conclusion  that  he  was 
in  the  exercise  of  ordinary  care  was  contrary  to  the  manifest  weight 
of  the  evidence,  in  an  action  to  recover  for  his  death,  due  to  a 
wheel  striking  a  hole  in  the  portion  of  the  highway  which  defendant 
street  railroad  was  obligated  to  repair. 

8.  SiHEET  RAiiaoAns,  I  44* — when  arrangement  of  seat  on  wagon 
may  be  considered  on  question  of  exercise  Gff  Ordinary  care  by 
driver.  In  an  action  to  recover  damages  for  the  death  of  a  driver 
of  a  lumber  wagon,  having  a  narrow,  elevated  seat,  while  driving 
down  grade,  due  to  a  wheel  striking  a  hole  in  the  portion  of  the 
street  which  defendant  railroad  company  was  obligated  to  repair, 
held  that  the  question  whether  the  seat  was  arranged  in  the  usual 
and  customary  way  arranged  by  haulers  of  lumber  was  proper  for 
the  Jury  to  consider,  in  determining  whether  he  was  in  the  exercise 
of  ordinary  care  for  his  own  safety. 

9.  Appbal  akd  ebbor,  S  450* — when  objection  as  to  immcUeriality 
of  evidence  comes  too  late.  Where  a  question  and  answer  were  ob- 
jected to  as  immaterial,  but  no  objection  was  made  at  the  trial 
that  it  was  prejudicial  and  no  exception  was  taken  to  it  on  that 
ground,  held  that  such  objection  came  too  late  on  appeal. 

10.  Tbial,  I  54* — when  erroneous  qurestion  answered  affirmative- 
ly is  not  ground  for  withdrawal  of  juror,  A  question  whether  the 
minor  sister  of  a  decedent,  in  an  action  to  recover  damages  for 
his  death,  living  with  the  witness,  her  mother,  was  a  widow,  an- 
swered affirmatively  and  withdrawn  on  objection  to  its  form,  held. 
if  erroneous,  not  to  warrant  withdrawal  of  a  juror  at  the  close  of  a 
long  drawn-out  trial. 

11.  Street  bauboads,  {  44* — what  is  effect  of  ordinance  requir- 
ing repair  of  portion  of  street  occupied  by  company  on  right  of 
action  by  third  persons  for  injuries.  A  requirement  in  an  ordinance 
permitting  a  street  railway  company  to  occupy:  a  street  of  the  city 
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with  its  car  tracks  that  the  company  shall  keep  such  portion  of 
the  street  in  repair  is  one  enacted  for  the  benefit  of  the  public,  and 
an  injury  or  death  caused  by  the  company's  failure  to  keep  such 
portion  of  the  street  in  repair  giyes  rise  to  a  cause  of  action  against 
the  company. 

12.  iNBTBucnoNB,  |  81* — When  initruction  singling  out  facU  i» 
properly  refused.  Refusal  of  an  instruction,  in  an  action  to  reooTer 
damages  for  death  of  the  driver  of  a  wagon  due  to  a  wheel  of  his 
lumber  wagon  running  into  a  hole  into  that  portion  of  the  street 
which  a  street  railroad  was  obligated  to  repair,  while  he  was  driv- 
ing down  hill,  which  singled  out  the  fact  he  was  riding  on  a  board 
or  plank  eztendibg  out  in  front  of  the  principal  part  of  the  lumber 
and  that  on  the  basis  of  that  fact  the  Jury  could  find  he  was  guilty 
of  negligence,  held  proper. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Rxchabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branchv  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  October  10,  1917. 

Thomas  J.  Symmes  and  Frank  L.  Kbiete,  for  appel- 
lant; W.  W.  GuBLBY  and  J.  B.  Guillllms,  of  counsel 

Wiley  W.  Mills,  Henbietta  Ejmghel  and  Mobbis  J. 
Dbbzneb,  for  appellee. 

Me.  Pbbsiding  Justice  (Joodwin  delivered  the  opin- 
ion of  the  court. 

Appellee,  who  will  be  referred  to  as  plaintiff,  re- 
covered a  judgment  for  $3,500  on  account  of  the  death 
of  his  intestate,  in  an  action  brought  for  the  benefit 
of  the  surviving  mother  and  minor  sister.  The  decla- 
ration alleged  that  the  appellant,  who  will  be  referred 
to  as  the  defendant,  was  in  control  of  a  certain  portion 
of  a  public  highway,  and  operated  a  street  railway 
over  it  under  the  provisions  of  an  ordinance  which  re- 
,  quired  it  to  keep  that  portion  of  the  highway  in  safe 
repair  and  condition;  that  it  failed  to  do  so,  and  left 
certain  holes  in  the  pavement ;  that  the  intestate,  while 
driving  along  this  portion  of  the  highway,  in  the  exer- 
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cise  of  ordinary  care  for  his  own  safety,  was  killed  by 
reason  of  a  wheel  striking  one  of  the  holes  in  defend- 
ant's right  of  way.  In  one  count,  the  provisions  of  the 
opdinanee  in  regard  to  repair  of  defendant's  right  of 
way  were  set  out  in  full. 

The  first  objection  to  the  judgment  is  based  upon  the 
theory  that  the  evidence  fails  to  show  that  the  defend- 
ant was,  at  the  time  of  the  accident,  operating  the 
street  railway  under  the  terms  of  the  ordinance.  It 
appears,  however,  that  at  the  opening  of  the  trial,  de- 
fendant's counsel  admitted  that  there  was  no  dispute 
but  what  the  tracks  were  the  tracks  of  the  Chicago 
Railways  Company.  He  was  then  asked  as  to  whether 
there  was  any  dispute  about  the  ordinance,  to  which 
he  replied,  **I  don't  know.  You  will  have  to  introduce 
it.  I  don 't  think  that  ordinance  applies  to  viaducts  and 
bridges."  Mr.  Mills:  **A11  right.  I  have  here  the 
special  ordinances  of  the  City  of  Chicago  published 
by  authority  of  the  City  of  Chicago  in  the.  year  1915. 
I  desire  to  read,  first,  from  page  1616,  section  1,  fol- 
lowing the  preamble  of  the  ordinance  under  which 
the  Chicago  Railways  Company  is  operated."  Mr. 
Symmes:  **Just  a  moment  before  you  read  that  I 
don't  believe  that  the  ordinance  is  suflBiciently  pleaded 
in  the  declaration."  The  Court:  *'Is  it  set  out  in 
the  declaration!"  Mr.  Mills:-  **The  scQtion  in  ques- 
tion is  the  section  which  we  insist  applies.  Of  course 
this  section  need  not  be  read  in  viewjof  counsel's 
admission  that  the  Chicago  Railways  Company,  the 
defendant,  was  operating  there  at  that  time  and  main- 
tainiDg  the  tracks."  Counsel  for  appellee  then  read 
the  portions  of  the  ordinance  reciting  that  the  grant 
was  made  in  consideration  of  the  acceptance  by  the 
company  of  its  ordinance,  subject  to  all  the  provisions, 
conditions,  requirements  and  limitations  thereof,  and 
those  relating  to  filling,  grading,  paving  and  keeping 
in  repair  the  portions  of  the  street  occupied  by  the 
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defendant's  right  of  way.  Connsel  now  contend  that 
there  was  no  proof  that  the  ordinance  published  in 
1915  was  in  force  at  the  time  of  the  accident,  or  that 
it  was  bound  by  its  terms.  The  statements  of  counsel, 
apparently  made  in  the  presence  of  the  jury  at  the 
opening  of  the  case,  were  for  the  purpose  of  getting 
before  it  such  facts  in  connection  with  the  physical  sit- 
uation at  the  place  where  the  injury  occurred,  and  in 
reference  to  the  rights  and  duties  of  the  defendant, 
as  were  not  in  dispute.  We  see  that  counsel  begins 
by  saying  that  he  does  not  know  that  there  is  any  dis- 
pute about  the  ordinance,  that  he  does  not  think  it 
applies  to  viaducts  and  bridges*  He  permits  appel- 
lee's counsel  to  say  that  he  is  reading  the  preamble 
of  the  ordinance  under  which  the  Chicago  Railways 
Company  is  operating.  The  only  objection  made  to 
the  proof  was  that  counsel  did  not  think  that  the  ordi- 
nance was  sufficiently  pleaded  in  the  declaration.  If 
the  ordinance  had  not  been  in  force  and  effect  at  the 
time  of  the  accident,  that  would  have  been  a  proper 
ground  of  objection.  If  the  Chicago  Railways  Com- 
pany was  not  the  grantee,  and  was  not  operating  under 
the  terms  of  that  ordinance,  that  also  would  have  been 
a  proper  ground  of  objection,  and  these  objections 
could,  of  course,  have  been  obviated  by  the  offer  of  other 
proof.  It  is  unnecessary  to  refer  at  length  to  the  long 
and  unbroken  line  of  authorities  in  this  State  which  hold 
that  where  there  are  specific  objections  to  evidence 
which  might  have  been  cured,  had  they  been  raised  at 
the  trial,  they  are  waived  if  they  are  not  specifically 
made  there,  and  that  the  statement  of  one  objection  is  a 
waiver  of  all  other  objections  which  could  be  cured  by 
the  introduction  of  other  proof  or  otherwise.  The  fol- 
lowing cases,  however,  are  quite  similar  to  the  one  at 
bar:  {Conway  v.  Case,  22  HI.  127,  139;  Garrick  v. 
Chamberlain,  97  HI.  620;  Chicago  d  E.  L  R.  Co.  v.  Peo- 
ple, 120  111-  667;  Ewen  v.  Wilbor,  208  111.  492-  Cleve- 
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land,  C,  C.  <&  St.  L.  R.  Co.  v.  Bnice,  63  111.  App.  233 ; 
Hinchliff  v.  Robinson,  118  HI.  App.  450).  The  settle- 
ment ordinances  of  1907,  under  which  the  defendant 
was  operating  at  the  time  of  the  accident,  and  of 
which  th^  paragraphs  offered  in  evidence  are  a  part, 
were,  moreover,  passed  after  a  public  agitation  which 
extended  over  a  period  of  twenty  years,  during  which 
the  matter  had  the  repeated  attention  of  the  General 
Assembly  and  our  courts.  The  ordinances  in  ques- 
tion, themselves,  were  passed  after  years  of  public 
negotiations  between  committees  of  the  city  council 
and  the  defendant's  predecessors,  and  were  submitted 
to  the  voters  for  approval  or  rejection  under  the 
authority  of  an  act  of  the  General  Assembly,  after 
prolonged  and  vehement  public  discussion.  Is  it,  then, 
improper  to  say  that  the  fact  that  the  ordinance  under 
which  the  defendant  was  operating  was  in  force  prior 
to  1913  is  one  of  common  knowledge  of  which  the  court 
and  jury  may  properly  take  cognizance!  To  send  a 
cause  back  to  the  trial  court  for  a  new  trial  on  account 
of  a  supposed  absence  of  formal  proof  of  an  indispu- 
table fact  of  common  knowledge,  would,  it  seems  to  us, 
be  a  grotesque  travesty  upon  the  administration  of 
justice.  In  addition,  we  think  that  defendant's  coun- 
sel at  the  trial,  by  words  and  actions  and  failure  to 
make  specific  objections,  admitted  that  it  was  bound 
by  the  terms  of  the  ordinance  offered  in  evidence,  and 
that  that  ordinance  was  applicable  to  the  situation  be- 
fore court  and  jury,  and  was  in  force  and  effect  at  the 
time  of  the  accident. 

Counsel  next  contends  that  as  there  was  a  verdict 
directed  in  favor  of  the  City  of  Chicago  in  this  case, 
it  necessarily  follows  that  no  verdict  could  be  sustained 
ag:ainst  it,  since  by  the  terms  of  the  ordinance  it  mere- 
ly took  upon  itself  what  was  a  portion  of  the  city's 
duty.  To  this  there  seems  to  be  a  conclusive  answer. 
Iji  order  to  constitute  a  cause  of  action,  the  street  must 


436  AppetjiAte  Coubts  of  Illinois. 

Fowler  y.  Chicago  Rys.  Co.,  207  lU.  App.  430. 

not  Only  be  in  bad  repair,  but  it  must  also  be  shown 
that  the  one  having  the  duty  to  repair  knew  or  should 
have  known  of  the  defective  condition  of  the  street.  It 
may  well  be  that  facts  and  circumstances  would  be 
sufficient  to  apprise  the  street  railway  company  of  a 
defective  condition  in  its  right  of  way,  where  its. cars 
were  constantly  passing  and  repassing,  which  would 
not,  in  themselves,  be  sufficient  notice  to  the  city.  It 
therefore  does  not  follow  that  the  defendant  could  not 
be  guilty  of  a  breach  of  duty  merely  because  the  city 
was  not.  We  think,  however,  that  the  contention  itself 
is  fallacious.  If  the  city  were  being  sued  under  the 
principle  of  respondeat  superior  on  account  of  the  fail- 
ure of  the  defendant  to  keep  its  portion  of  the  street 
in  proper  condition,  then,  of  course,  a  verdict  in 
favor  of  the  defendant  would  exonerate  the  superior, 
but  the  proposition  that  defendant  cannot  be  held  for 
its  own  negligence  merely  because  there  may  be  cir- 
cumstances  which  exonerate  the  city,  seems  in  no  way 
supported  by  reason  or  authority. 

It  is  next  claimed  that  because  the  testimony  showed 
that  the  defect  was  open  and  obvious,  the  deceased  was 
necessarily  not  in  the  exercise  of  ordinary  care.  We 
are  unable  to  agree  that  this  is  a  necessary  inference. 
What  is  notice  to  a  street  car  company,  whose  em- 
ployees are  constantly  passing  and  repassing  a  given 
spot,  is  not  necessarily  notice  to  the  driver  of  a  wagon. 
There  are  obviously  almost  innumerable  things  which 
might  well  prevent  a  driver  from  observing  a  defect 
in  the  pavement,  even  while  he  was  in  the  exercise  of 
ordinary  care  for  his  own  safety.  Appellant  contends 
that  the  evidence  clearly  preponderates  in  its  favor 
because  more  witnesses  testified  on  its  side  than  on  the 
appellee's  in  connection  with  the  question  of  whether 
the  accident  happened  as  the  result  of  a  defect  in  the 
pavement,  but  the  law  of  this  State  clearly  is  that  the 
jury  are  entitled  to  find  in  favor  of  a  party  even  if 
his  case  is  supported  by  the  lesser  number  of  wit- 
nesses. 
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For  appellant  it  is  also  contended  that  the  de- 
ceased's injury  resulted  from  the  fact  that  he  was 
perched  upon  a  narrow,  elevated  seat,  without  a  foot- 
rest,  while  driving  down  grade,  and  that  this  circum- 
stance shows  that  he  was  not  in  the  exercise  of 
ordinary  care  for  his  own  safety.  We  are  unable  to 
say  that  there  was  anything  inherently  dangerous 
about  the  manner  in  which  the  deceased  was  seated 
and  driving  at  the  time  of  the  accident,  or  that  the 
jury's  conclusion  that  he  was  in  the  exercise  of  ordi- 
nary care  was  contrary  to  the  manifest  weight  of  the 
evidence.  What  was  said  by  our  Supreme  Court  in 
Chicago,  R.  I.  d  P.  Ry.  Co.  v.  Steckman,  224  111.  500, 
504,  seems  a  very  direct  answer  to  appellant's  conten- 
tion. 

In  examining  a  team  owner,  appellee's  counsel 
asked :  * '  The  way  in  which  the  seat  for  the  driver  was 
prepared,  was  that,  if  you  know,  a  usual  and  customary 
way  that  haulers  of  lumber  arrange  the  driver's 
seat!"  A.  **Yes,  they  always  put  it  on."  Mr. 
Symmes:  *'Wait,  I  object  to  that."  Counsel  con- 
tends that  this  was  prejudicial  error,  and  cites  cases 
in  which  it  has  been  said  that  one  is  bound  to  use  due 
care,  and  what  others  did  or  were  in  the  habit  of  do- 
ing did  not  tend  to  prove  that  issue,  and  also  that  the 
doing  of  a  thing  in  the  usual  way  is  not  evidence  that 
such  way  is  safe,  and  is  no  excuse  for  negligence,  and 
that  a  thing  done  in  the  usual  and  customary  way 
is  not  evidence  on  the  question  of  negligence ;  the  usual 
and  customary  way  may  be  a  negligent  way.  We 
think,  however,  that  these  propositions  of  law,  al- 
though essentially  correct,  have  no  application  to  the 
present  question.  The  issue  was  not  as  to  whether 
the  driver's  seat  was  properly  prepared,  but  rather  as 
to  whether  the  deceased  was,  at  and  immediately  be- 
fore the  accident  in  question,  in  the  exercise  of  ordi- 
nary care  for  his  own  safety.  The  question  of  whether 
the  seat  upon  which  he  was  sitting  was  constructed  in 
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the  usual  and  ordinary  manner,  or  not,  was  a  fact 
which  the  jury  might  consider  in  determining  whether 
he,  himself,  was  in  the  exercise  of  ordinary  care  for  his 
own  safety.  In  this  connection,  our  Supreme  Court 
said,  in  Campbell  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  243 
111.  620,  624: 

**It  is  true  that  negligent  acts  do  not  cease  to  be 
negligent  because  they  are  frequent,  but  proof  of  a 
customary  method  of  doing  an  act  by  those  who  are 
frequently  and  habitually  required  to  perform  it  is 
some  evidence  as  to  whether,  the  method  is  or  is  not 
nosrligenf 

See  also,  Franey  v.  Union  Stock  Yard  <&  Transit  Co., 
235  m.  522,  at  p.  528. 

Counsel  state  that  the  question  put  by  appellee's 
counsel  to  a  witness,  asking  him  what  he  could  say 
''with  regard  to  Mr.  Allen's  experience  as  a  driver 
and  his  skill  as  a  driver,  or  lack  of  it,"  was  improper. 
An  examination  of  the  abstract  of  the  record  discloses 
that  the  question  was  never  answered.  The  court  did 
ask  the  witness  whether  the  deceased  was  a  **good 
driver,"  to  which  the  witness  answered.  '*He  was  a 
good  lumber  man.  He  was  well  experienced  in  han- 
dling lumber."  No  objection  was  made  to  this  ques- 
tion or  answer.  A  witness  was  asked,  ** Isn't  it  a  fact 
that  he  (the  decedent)  worked  whenever  he  could  get 
work?"  This  was  objected  to  by  the  appellant,  and 
the  objection  was  overruled,  and  this  ruling  is  as- 
signed as  error.  The  question,  before  answered^  was, 
however,  modified  by  the  words,  **so  far  as  you  know." 
We  think  this  modification  cured  the  objection.  The 
witness  answered,  *'I  never  knew  him  to  lay  down 
when  he  could  get  work.  He  was  always  willing  to 
work."  This  was  objected  to  as  not  being  within  the 
witness '  knowledge.  It  is  very  obvious  that  the  answer 
must  be  taken  in  connection  with  the  question,  and 
was  really  a  statement  that  the  decedent  was  always 
willing  to  work  when  he  could  get  work,  so  far  as  the 
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witness  knew,  and  the  record  shows  that  the  witness 
had  some  knowledge  in  regard  to  that  matter. 
Appellant's  counsel  inquired  of  decedent's  mother  as 
to  whether  she  visited  him  while  he  was  in  the  hospital. 
She  stated  she  did  when  she  was  able.  In  this  connec- 
tion, the  court  said,  **You  use  a  crutch,  don't  youT" 
She  answered,  ''Yes,  I  have  walked  with  a  crutch 
since  I  was  seven  years  old."  Appellant's  counsel 
objected  to  it  as  immaterial,  but  no  objection  was 
made  that  it  was  prejudicial,  and  no  exception  was 
taken  to  it  on  that  ground.  We  think  that  that  objec- 
tion now  made  comes  too  late,  and,  if  advantage  was 
to  be  taken  of  it,  the  objection  should  have  been  made 
on  the  trial.  This  witness  also  stated  that  her  daugh- 
ter, a  minor  sister  of  the  decedent,  was  living  with 
her.  Counsel  then,  asked,  '*Is  she  living  with  her 
husband,  or  is  she  a  widow?"  A  general  objection 
was  made  ^o  this  question,  and  the  witness  answered, 
*  *  She  is  a  widow. ' '  Appellant 's  attorney  then  said,  *  *  I 
take  an  exception  to  that  question  in  that  form."  Mr. 
Mills:  "I  will  withdraw  it  if  there  is  any  objection." 
Mr.  Symmes:  *'I  ask  at  this  time,  on  account  of  that 
question,  that  a  juror  be  withdrawn."  We  note  that 
the  objection  made  was  to  the  form  of  the  question, 
and  not  to  its  substance.  We  do  not  see  how  the 
question  of  whether  decedent's  sister  was  married, 
unmarried,  or  a  widow,  could  have  any  effect  upon  the 
jury's  verdict,  and  if  the  admission  of  the  evidence 
was  erroneous,  it  was  not  an  error  of  that  serious 
character  which  would  have  justified  the  withdrawal 
of  a  juror  at  the  close  of  a  long  drawn-out  trial. 
There  is  nothing  in  the  fact  that  a  minor  is  a  widow 
that  would  of  necessity  arouse  the  sympathies  of  a 
jury  and  excite  prejudice  in  her  favor.  The  court  is 
not  aware  that  young  women  in  that  situation  are  in 
general  considered  in  greater  need  of  assistance  than 
their  unmarried  sisters,  and  we  see  no  reason  why 
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'proof  of  the  fact  should  be  held  to  be  tincorrectable 
error.  The  statement  of  the  fact  was  no  more  than 
an  explanation  of  why  the  married  daughter  was 
living  with  the  mother.  Moreover,  the  fact  subse- 
quently appeared  when  Mrs.  Madera,  the  sister  in 
question,  took  the  stand,  and  no  objection  was  made 
to  it  then. 

For  appellant  it  is  contended  that  its  failure  to  com- 
ply with  the  provisions  of  the  ordinance  with  refer- 
ence to  keeping  its  right  of  way  in  good  condition  and 
repair  did  not  give  rise  to  a  liability  in  favor  of  an 
individual  injured  in  consequence  thereof.  The  right 
of  a  municipality  acting  under  the  authority  of  its 
delegated  powers  to  impose  upon  a  street  railway  a 
duty  to  keep  a  portion  of  the  street  in  good  condition 
and  repair  is  fully  silstained  by  the  authorities  (see 
City  of  Chicago  v.  Chicago  Union  Traction  Co.,  199 
111.  259),  and  that  duty  is  no  less  binding  when  the 
ordinance  imposed  by  it  is  formally  accepted  by  the 
street  railway  company.  By  the  terms  of 'the  provi- 
sion, the  public  authorities  seek  to  insure  the  safety 
of  those  using  the  portion  of  the  street  specified.  The 
requirement  is  obviously  one  enacted  for  the  benefit 
of  the  public.  Clearly,  deceased,  as  a  part  of  the  gen- 
eral public  using  the  public  street,  was  one  of  those 
for  whose  benefit  the  stipulation  was  made,  and  in 
consequence,  as  his  death  resulted  from  appellant's 
failure  to  comply  with  the  terms  of  the  requirement, 
that  fact  gave  rise  to  a  cause  of  action.  (See  Texas 
£  P.  Ry.  Co.  V.  Rigsby,  241  U.  S.  33,  at  p.  38 ;  Kenna 
V.  Calumet,  H.  <6  S.  E.  R.  Co.,  206  m.  App.  17.)  The 
case  of  Rockford  City  Ry.  Co.  v.  Blake,  173  HI.  354, 
cited  on  this  point  on  behalf  of  appellant,  is  not  in 
point,  and  is  distinguished  in  United  States  Brewing 
Co.  V.  Stoltenberg,  211  HI.  531. 

Counsel  for  appellant  criticise  the  instruction  which 
told  the  jury  that  they  were  not  bound  to  regard  the 
weight  of  the  evidence  as  evenly  balanced  merely  be- 
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cause  of  nninbers ;  that  they  had  a  right  to  determine 
from  their  appearance,  manner  of  testifying,  apparent 
character,  fairness,  intdligence,  opportunity  of  seeing 
and  knowing  the  things  they  were  testifying  about, 
which  of  the  witnesses  were  more  worthy  of  credit. 
The  instruction  was  not  one  in  regard  to  determining 
the  preponderance  of  the  evidence,  and  what  is  said  in 
criticism  of  it  is  fully  answered  in  Nau  v.  Standard 
Oil  Co.,  154  HI.  App.  421,  at  p.  426.  Other  instructions 
were  offered  which,  in  substance,  would  have  informed 
the  jury  that  the  defendant  could  not  be  held  liable 
unless  the  city  also  was  liable.  These  instructions 
were  properly  refused  for  the  reasons  already  given. 
Nor  do  we  think  the  court  erred  in  refusing  an  instruc- 
tion which  singled  out  the  fact  that  the  intestate*  was 
riding  on  a  board  or  plank  extending  out  in  front 
of  the  principal  part  of  the  lumber,  and  told  them 
that  on  the  basis  of  that  fact  they  could  find  that  he  was 
guilty  of  negligence.  Other  exceptions  were  taken  to 
the  action  of  the  court  in  giving  and  refusing  instruc- 
tions, but  we  think  they  are  not  well  grounded,  and 
that  it  is  not  necessary  to  discuss  them  in  detail. 

For  the  reasons  indicated,  the  judgment  of  the  Su- 
perior Court  is  affirmed. 

Affirmed. 
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Gen.  No.  28,281. 

1.  Attachment,  i  338* — what  need  not  he  ahaum  to  ^mcintain  ac- 
tion for  wrongfully  iuing  out  writ.  Malice  or  want  of  probable 
cause  need  not  be  sbown  to  maintain  an  action  on  the  case  to  re- 
cover damages  for  the  wrongful  suing  out  of  a  writ  of  attacho^nt 

2.  Attachment,  I  338* — when  prohable  cause  and  want  of  malict 
may  he  shown  in  defense  to  action  for  wrongfully  suing  out  unit. 
Good  faith  and  want  of  probable  cause  in  suing  out  a  writ  of  at- 
tachment are  immaterial  in  an  action  on  the  case  to  recover  dam- 
ages for  the  wrongful  suing  out  of  such  writ,  when  actual  damages 
only  are  s^ght,  but  probable  cause  and  want  of  malice  may  be 
shown  in  defense  where  punitive  damages  are  sought  in  addition 
to  actual  damages. 

3.  Attachment,  f  338* — when  probahle  cause  and  want  of  maHce 
in  suing  out  writ  of  is  shown.  Evidence  held  to  show  that  defend- 
ant had  probable  cause  in  suing  out  an  attachment  writ  against 
plaintiff  and  that  he  sued  out  same  without  malice  and  after  plain- 
tiff had  left  the  State  and  was  concealing  himself  so  that  process 
could  not  be  served  upon  him,  in  an  action  on  the  case  to  recover 
damages  for  suing  out  such  writ. 

4.  Attachment,  (  337* — when  defendant  in  attachment  action 
estopped  to  complain  that  writ  was  wrongfully  sued  out.  Where 
Il^aintiff,  at  his  own  solicitation,  after  an  attachment  action  was 
begun  against  him,  voluntarily  and  understandingly  compromised 
and  settled  the  suit,  held  that  he  was  estopped  to  complain  that  the 
attachment  writ  was  wrongfully  sued  out,  in  an  action  on  the  case 
to  recover  damages  for  the  wrongful  suing  out  of  such  writ 

5.  Compromise  and  settlement,  §  16* — when  evidence  shows  vol- 
untary compromise  of  attachment  action.  Evidence  held  to  show 
that  plaintiff  voluntarily  and  understandingly  entered  into  ii  com- 
promise and  settlement  With  defendant  of  the  matters  in  contro- 
versy in  a  certain  attachment  action  by  defendant  against  plaintiff, 
and  that  such  suit  was  dismissed  by  reason  of  said  compromise,  in 
an  action  on  the  case  to  recover  damages  for  the  wrongful  suing  out 
of  the  writ 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chasles 
M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  terra,  1916.  Reversed  with  finding  of  fiact  Opinion 
filed  October  10,  1917. 

•8e«  nilnoto  Notoi  Digest,  Vols.  XI  to  XV,  And  CnmolAtlT*  QoarUrtj.  «mm 
iopio  and  wctloB  nmnber. 
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M.  D.  DoLAN  and  Jacob  C.  Simon,  for  appellant; 
Freeman  K.  Blake,  of  counsel. 

Webster  &  Sherrard,  for  appellee;  Daniel  Web- 
ster and  Arthur  A.  Sherrard,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  to  recover  dam- 
ages for  the  wrongful  suing  out  of  a  writ  of  attach- 
ment. The  case  was  tried  before  the  court  and  jury; 
there  was  a  verdict  for  $2^350  in  favor  of  appellee, 
upon  which  judgment  was  entered,  to  reverse  which 
this  appeal  is  prosecuted. 

There  were  several  counts  in  the  declaration,  but 
we  will  not  go  into  a  detailed  analysis  of  them  as  to 
their  sufficiency,  for  the  reason  that  in  no  view  of  the 
case  can  the  judgment  be  upheld. 

The  record  discloses  that  appellant  on  the  19th  of 
September,  1912,  brought  suit  in  attachment  in  the 
Municipal  Court  of  Chicago  against  appellee,  seeking 
to  recover  $226.99.  On  the  27th  of  September,  1912, 
appellee  procured  his  creditors,  including  appellant, 
to  enter  into  a  written  composition  and  settlement  of 
their  claims  against  him  for  twenty-five  cents  on  the 
dollar.  After  this  agreement  was  executed,  the  money 
therein  specified  was  paid  to  each  of  the  creditors  in 
settlement  in  full  of  their  respective  claims  and  on  the 
8th  of  October  following,  appellant  dismissed  the  at- 
tachment suit. 

Appellant  contends  that  the  defendant  in  an  attach- 
ment suit  cannot  maintain  an  action  not  based  upon 
the  bond  given  in  that  suit  but  sounding  in  tort  as  in 
the  instant  case,  without  proof  of  malice  or  want  of 
probable  cause.  This  is  not  the  law.  First  State  Bank 
of  Pond  Creek  v.  Clark,  202  111.  App.  283.  Where  in 
such  a  case  actual  damages  only  are  sought  to  be  re- 
covered, the  good  faith  and  want  of  probable  cause 
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in  suing  out  the  writ  of  attachment  is  immaterial ;  but 
where  it  is  sought  to  recover  in  addition  to  actual 
damages,  punitive  damages,  then  probable  cause  aad 
want  of  malice  in  suing  out  the  writ  may  be  shown  as 
a  defense  to  the  element  of  punitive  damages.  Tal- 
%ott  V.  Great  Western  Plaster  Co.,  151  Mo.  App.  538; 
4  Cyc.  768;  McLaughlin  v.  Davis,  14  Kan.  135. 

The  declaration  avers,  inter  alia,  that  appellee  was 
engaged  in  the  pickle  business  in  Chicago ;  that  he  was 
indebted  to  appellant  in  the  sum  of  $226.99,  which  he 
was  able  and  willing  to  pay;  that  appellant,  mali- 
ciously intending  to  injure  and  deprive  appellee  of  his 
business,  sued  out  a  writ  of  attachment  in  the  Mu- 
nicipal Court  of  Chicago  and  levied  on  **Two  barrels 
of  pickles  and  seventeen  crates  of  bottles'^;  that  $200 
which  appellee  had  on  deposit  in  a  Chicago  bank  was 
garnished;  that  the  attachment  suit  was  afterwards 
dismissed  by  appellant;  that  appellee  was  ''greatly 
injured  in  his  good  name,  reputation,  business  and 
trade";  that  divers  persons  who  had  theretofore 
dealt  with  appellee  in  his  business  refused  on  account 
of  the  attachment  to  continue  to  do  so. 

Appellee  testified  that  he  had  been  purchasing  sup- 
plies from  appellant  for  a  number  of  months  prior  to 
the  attachment  suit  and  that  there  was  a  balance  due 
appellant  from  him,  and  that  appellant  had  made  re- 
peated demands  for  payment ;  that  on  September  17th 
he  left  his  place  of  business  and  went  to  St.  Paul, 
Minnesota;  that  afterwards  on  the  21st  of  September 
he  returned  and  found  his  place  closed  by  the  bailiff 
of  the  Municipal  Court ;  that  thereafter  (the  date  does 
not  appear)  he  reopened  his  place  of  business  and  con- 
ducted it  for  a  short  time  and  then  sold  the  business. 
He  further  testified  that  he  was  worth  from  $3,000  to 
$4,000. 

The  evidence  also  shows  that  when  appellee  went 
to  St.  Paul  he  did  not  advise  any  one  as  to  where  he 
was  going  Br  when  he  would  return ;  that  while  there 
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he  wrote  a  card  to  one  of  his  employees,  who  was  in 
charge  of  his  business  during  his  absence,  stating: 
"I  am  done  with  pickles  and  sauer  kraut  forever''; 
that  he  also  wrote  a  postal  card  to  appellant  saying: 
"I  am  leaving  town.  Don't  worry  for  money";  and 
a  letter  to  Mr.  Henning,  one  of  his  creditors  as  fol- 
lows : 

*  *  Dear  Sir : — Mr.  Henning  as  I  owe  you  long  bunch 
of  bills  I  will  say  to  you  that  I  will  pay  all  in  the  name 
of  Honor.  I  send  to  you  all  my  bills  to  collect  and 
my  driver  Charlie  knows  all  the  customers,  so  I  wish 
you  would  get  a  collector  and  collect  all  you  can  and 
I  will  pay  the  rest,  as  I  am  disgusted  all  together. 
Luck  is  against  me.  I  have  property  to  meet  all  my' 
bills,  but  I  do  not  like  to  loose  it.  Now  I  will  take  a 
few  weeks  oflF  to  forget  my  downfall. ' ' 

Each  of  these  cards  and  the  letter  was  postmarked 
St.  Paul  and  was  written  prior  to  the  attachment  suit. 
The  evidence  further  shows  that  appellant  went  to 
his  attorney,  who  had  been  practicing  law  for  upwards 
of  twenty  years  in  Chicago,  laid  the  facts  before  him, 
and  the  attorney  advised  that  attachment  be  brought. 
Before  this  was  done  appellant  and  his  attorney  ex- 
amined the  records  in  the  recorder's  oflSce  and  made 
other  investigations  to  ascertain  what  property  was 
owned  by  appellee,  etc.  Appellant  also  called  at  ap- 
pellee's home  to  ascertain  his  whereabouts,  but  was 
informed  that  they  did  not  know  where  appellee  was 
nor  when  he  would  return.  After  the  institution  of 
the  attachment  suit  and  prior  to  the  levy,  appellant 
and  his  attorney,  together  with  the  bailiff,  went  to  his 
place  of  business  and  found  an  employee  in  charge. 
Some  of  the  effects  appeared  to  have  been  relieved, 
but  the  business  was  still  being  conducted  by  appel- 
lee's representative,  who  stated  that  he  did  not  know 
where  appellee  was  nor  when  he  would  return. 
Thereupon  the  levy  was  made  upon  two  barrels  of 
pickles  and  seventeen  crates  of  bottles,  and  the  money 
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in  the  bank  gamislied  as  above  stated.  The  evidence 
further  shows  that  an  involuntary  petition  in  bank- 
ruptcy was  filed  in  the  federal  court  by  appellee's 
creditor  Henning  on  September  23rd ;  that  after  appel- 
lee returned  to  Chicago,  at  his  solicitation  he  procured 
his  creditors,  including  appellant,  to  enter  into  a  com- 
position settlement  whiereby  their  claims  were  settled 
by  appellee 's  paying  twenty-five  per  cent,  thereof ;  that 
appellee  borrowed  $1,000  with  which  to  make  this  set- 
tlement, and  a  few  days  afterwards,  on  October  8th, 
appellant's  counsel  and  appellee's  counsel  appeared  in 
the  Municipal  Court,  and  on  motion  of  appellant  the 
garnishee  was  discharged  and  the  suit  dismissed. 

From  a  careful  consideration  of  the  evidence,  it  is 
clear  that  appellee  was  not  ready  and  able  to  pay  ap- 
pellant, but  on  the  contrary  he  was  unable  to  do  so; 
that  he  was  clearly  insolvent.  We  are  further  of  the 
opinion  that  the  writ  in  the  attachment  suit  was  not 
maliciously  and  wrongfully  sued  out,  but  on  the  con- 
trary we  think  that  appellant  used  the  utmost  good 
faith  in  the  matter.  He  made  a  careful  examination 
of  the  facts  and  acted  upon  the  advice  of  his  counsel 
The  attachment  suit  was  not  tried;  no  evidence  was 
introduced  in  that  case,  but  it  was  abandoned  on  ac- 
count of  the  settlement.  However,  we  think  the  evi- 
dence clearly  shows  that  appellee  had  left  Illinois  and 
was  concealing  himself,  so  that  process  could  not  be 
served  upon  him,  and  this  was  legal  cause  for  suing 
out  the  writ. 

We  are  also  of  the  opinion  that  the  evidence  utterly 
fails  to  show  that  appellee  sustained  any  damages  as 
alleged  in  his  declaration.  It  is  argued  that  appellee 
was  conducting  a  fairly  successful  business,  and  that 
on  account  of  the  attachment  proceeding  involuntary 
bankruptcy  proceedings  were  started  against  him,  and, 
as  a  consequence  thereof,  all  of  appellee's  creditors 
insisted  upon  immediate  payment  and  appellee's  busi- 
ness was  thereby  destroyed.    The  difficulty  with  this 
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contention  is  that  there  is  not  a  word  of  evidence  to 
sustain  it.  The  petition  in  bankruptcy  was  filed  by 
appellee's  creditor  Henning,  and  an  examination 
thereof  discloses  that  the  only  ground  of  bankruptcy 
there  averred  was  that  appellee  did  **on  the  16th 
day  of  September,  A.  D.  1912,  convey,  transfer,  con- 
ceal and  remove  part  of  his  property  with  intent  to 
hinder,  delay  and  defraud  his  creditors. ' '  The  attach- 
ment suit  was  not  begun  until  September  19th,  and 
while  the  petition  was  not  filed  until  a  few  days  after 
the  attachment  suit  was  begun,  there  is  not  a  scintilla 
of  evidence  that  the  petition  in  bankruptcy  was  in  any 
way  brought  about  by  the  attachment  suit.  Likewise 
there  is  not  a  word  of  testimony  or  evidence  of  any 
kind  in  the  record  that  appellee's  creditors  insisted 
upon  payment  of  their  claims  or  that  any  person 
refused  to  do  business  with  appellee  because  of  or  on 
account  of  the  attachment  suit.  Moreover,  we  think 
that  the  evidence  demonstrates  that  appellee's  place 
of  business  was  not  closed  by  the  bailiff.  It  is  true 
that  appellee  testified  that  when  he  returned  from 
St.  Paul  he  found  the  place  closed  by  the  bailiflf ;  but 
appellant  and  his  attorney  both  testified  that  the  place 
was  not  closed  and  that  but  two  barrels  of  pickles  and 
seventeen  crates  of  bottles  were  removed  and  taken  to 
a  warehouse.  The  undisputed  evidence  shows  that 
there  were  fifty  or  sixty  barrels  of  pickles  left  in  the 
basement,  and  appellee's  representative  who  was  in 
charge  of  the  place  testified  that  he  continued  to  con- 
duct the  business  until  appellee  afterwards  sold  it, 
and  that  the  same  customers  continued  to  do  business 
with  appellee  as  before. 

Appellee  at  his  own  solicitation  after  the  attach- 
ment suit  was  begun  compromised  and  settled  with 
appellant.  The  compromise  was  voluntarily  and  un- 
derstandingly  made.  Under  these  circumstances, 
therefore,  appellee  cannot  be  heard  to  say  that  the 
writ  of  attachment  was  wrongfully  sued  out.  Emery 
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V.  Girman,  24  HI.  App.  65 ;  Hibbard,  Spencer,  Bartlett 
S  Co.  V.  Ryan,  46  111.  App.  313. 

Appellee,  however,  maintains  that  the  evidence  con- 
cerning the  compromise  is  conflicting  and,  therefore, 
the  question  should  be  left  to  the  jury.  Appellant's 
attorney  testified  that  at  the  meeting  of  the  creditors 
nothing  was  said  about  the  dismissal  of  the  attach- 
ment suit.  Appellant  testified  that  at  the  creditors' 
meeting,  at  which  appellee,  the  other  creditors,  attor- 
neys and  himself  were  present,  it  was  agreed  that  the 
payment  of  twenty-five  per  cent,  of  appellant's  claim 
should  be  in  full,  and  if  this  were  done  appellant  would 
be  required  to  release  the  money  garnished  and  re- 
turn the  pickles  and  bottles  taken  under  the  writ  of 
attachment.  This  evidence  clearly  shows  that  there 
was  a  compromise  and  settlement  and  is  in  no  way  con- 
tradicted by  the  testimony  of  the  attorney,  as  the  dis- 
missal of  the.  attachment  suit  was  a  necessary  result 
following  the  settlement.  That  suit  could  not  be  prose- 
cuted after  the  subject-matter  thereof  had  been  settled 
by  the  parties. 

As  appellee  failed  to  make  out  his  case  in  any  view 
of  the  evidence,  the  court  should  have  peremptorily 
instructed  the  jury  to  find  for  appellant.  The  judg- 
ment of  the  Circuit  Court  of  Cook  county  will  therefore 
be  reversed  with  a  finding  of  fact. 

Reversed  with  a  finding  of  fctct. 

Mnding  of  fact.  The  court  finds  that  appellee 
voluntarily  and  understandingly  entered  into  a  com- 
promise and  settlement  with  appellant  of  the  matters 
in  controversy  in  the  attachment  suit,  and  that  that 
suit  was  dismissed  by  reason  of  said  compromise. 
The  court  further  finds  that  appellee  has  failed  to 
prove  that  he  has  suffered  any  of  the  damages  which 
are  alleged  in  his  declaration.  The  court  further  finds 
that  appellant  had  probable  cause  in  suing  out  the 
attachment  writ  and  that  the  same  was  sued  out  >tith- 
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out  malice.  The  court  further  finds  that  appellant, 
defendant  in  the  attachment  suit,  had  left  the  State 
and  was  concealing  himself  so  that  process  could  not 
be  served  upon  him* 


Cecelia  Blanche  Qnlnn,  Appellee,  t.  Irving  Park  Dis- 
trict, Herman  A.  Ott,  Arthur  A.  Haarstad,  Charles 
E.  Mitchell,  Andrew  L.  Tracy  and  Albert  C. 
Brown,  Commissioners  of  Irying  Park  District, 
and  Otto  Schmidt,  Appellants. 

Oen.  No.  22,313. 

1.  Municipal  cobpobations,  S  936* — when  exclusion  from  park 
may  he  enjoined.  The  right  to  the  use  and  enjoyment  of  a  park  is 
a  yaluable  right  and  any  one  who  is  wrongfully  deprived  of  its  use 
may  maintain  a  biU  to  restrain  his  exclusion  therefrom. 

2.  Parks  and  boulevards,  §  12* — what  is  nature  of  title  of  com- 
misaioners  of  Irving  Park  District.  The  Irving  Park  District,  organ- 
ized and  established  under  the  provisions  of  the  Act  in  force  July  1, 
1895,  Rev.  St  ch.  105,  H  162  et  seg;  (J.  ft  A.  If  8172  et  seq.),  is  an 
agency  of  the  State  and  the  title  to  the  park  located  in  the  district 
is  held  by  the  commissioners  in  trust  for  t^e  people  of  the  State 
at  large. 

3.  Municipal  cobpobationb,  |  936* — when  ordinance  of  park  com- 
missioners limiting  use  of  facilities  in  park  is  void.  Under  the  Act 
in  force  July  1,  1895,  Rev.  St.  ch.  105,  H  162  et  seq,  (J.  ft  A.  f  8172 
^t  seq,),  organizing  and  establishing  the  Irving  Park  District,  an 
ordinance  adopted  by  the  commissioners  of  said  district  limiting 
the  use  of  a  swimming  pool  and  gymnasium  constructed  by  them 
in  a  park  which  they  established  in  said  diBtrict  to  residents  of 
the  district,  held  null  and  void. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
0.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  February  term,  1916.  Affirmed.  Opinion  filed  October  10, 
1917. 

•See  nilnoU  NotM  DIsMi,  Vola.  XI  to  XV,  and  CnmolirtlTe  Qnmrterlj.  mom 
ttpk  Mid  MCtlfMi  nombcff. 

Vol  CCVU  S» 
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Spencer  Ward,  for  appellants, 

Thomas  J.  O'Hare  and  T.  Bertram  McQrath,  for 
appellee. 

Mr.  Justice  0  'Connor  delivered  the  opinion  of  the 
court.  ^ 

By  this  appeal  appellants  seek  to  reverse  a  decree 
of  the  Circuit  Court  of  Cook  county,  making  a  pre- 
liminary injunction  perpetual  and  enjoining  them  from 
excluding  appellee  from  the  swimming  tank  and  gym- 
nasium located  in  Independence  Park,  The  appeal 
was  prosecuted  direct  to  the  Supreme  Court  and  by 
that  court  transferred  to  this  court. 

The  record   discloses    that   Irving   Park    District, 
located  in  Chicago,   was   organized   and   established 
under  the  provisions  of  an  Act  of  the  General  Assem- 
bly, in  force  July  1, 1895  (chapter  105,  par.  162  et  seq., 
Rev.  St.,  J.  &  A.  11  8172  et  seq.) ;  that  commissioners 
were  elected  and  established  in  the  district  a  park 
known  as  Independence  Park;  that  the  commissioners 
had  caused  to  be  constructed  in  the  park  a  swimming 
tank  and  gymnasium ;  that  a  great  number  of  persons, 
both  male  and  female,  residents  and  nonresidents  of 
the  park  district,  made  use  of  the  swimming  tank  and 
gymnasium ;  that  the  park  commissioners  passed  a  res- 
olution or  ordinance  providing  that  no  one  except  a 
resident  of  the  park  district  should  be  admitted  to  the 
swimming  tank  and  gymnasium;  that  appellee  owned 
certain  real  estate  in  the  park  district  and  paid  taxes 
thereon,  but  resided  just  without  the  limits  of  the 
district ;  that,  prior  to  the  passage  of  the  resolution  or 
ordinance,  she  had  been  admitted  to  the  swimming  ^ 
tank  and  gymnasium,  but  afterwards  was  excluded 
therefrom.    She  then  filed  the  bill  in  this  case  to  re- 
strain the  enforcement  of  the  resolution  or  ordinance 
and  praying  that  the  same  be  declared  null  and  void 
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and  that  she  be  held  entitled  to  the  use  of  the  swim- 
ming tank  and  gymnasium.  A  preliminary  injunction 
was  issued  and,  upon  issues  joined,  the  cause  was 
heard  before  the  chftncellor,  a  decree  entered  making 
the  injunction  perpetual  and  holding  that  the  commis- 
sioners were  without  authority  to  pass  the  ordinance 
or  resolution;  that  the  same  was  therefore  null  and 
Void,  and  that  no  discrimination  should  be  made  be- 
tween the  residents  and  nonresidents  of  the  park  dis- 
trict. 

Appellants  contend  that  appellee  has  no  standing 
in  a  court  of  equity,  for  the  reason  that  the  injury,  if 
any,  which  she  has  suffered  is  not  different  from  that 
sustained  by  all  other  persons  similarly  situated,  and 
that  she  as  a  taxpayer  cannot  maintain  the  bill,  unless 
the  acts  sought  to  be  enjoined  will  increase  her  taxes 
or  will  otherwise  result  in  a  pecuniary  loss  to  her. 

In  the  case  of  City  of  Moline  v.  Greene,  252  111.  475, 
it  was  held  that  the  legal  title  to  library  property  lo- 
cated in  the  City  of  Moline  was  held  in  trust  for  the 
inhabitants  of  the  city,  and  that  a  resident  of  the  city 
could  maintain  a  bill  to  prevent  an  illegal  appropria- 
tion of  the  property.  In  that  case  it  was  sought  to 
condemn  a  portion  of  the  library  property  for  the 
widening  of  a  street.  Objections  were  filed  by  two 
residents  of  the  city.  It  was  contended  that  they  had 
no  right  to  be  heard.  The  court  there  said  (p.  480) : 
"If  the  appellant  has  no  right  to  condemn  the  prop- 
erty of  the  library  for  the  purpose  for  which  it  is  here 
sought  to  be  condemned,  and  if  appellees,  as  taxpayers 
and  two  of  the  cestuis  que  trustent  for  whose  benefit 
the  property  is  held,  would  have  the  right,  by  injunc- 
tion, to  prevent  the  illegal  appropriation  of  the  prop- 
erty, it  would  seem  illogical  to  hold  that  they  have  no 
such  interest  as  would  entitle  them  to  be  heard  in  the 
proceeding  to  take  the  property,  but  would  be  entitled 
to  a  hearing  in  another  and  different  forum  upon  the 
same  question  and  for  the  same  purpose.    In  other 
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words,  if  appellees  might  have  enjoined  the  taking  of 
the  land  by  application  to  a  court  of  equity,  we  see 
no  valid  reason  for  holding  that  to  be  their  only  rem- 
edy when  the  same  result  might  be  accomplished  by 
objections  in  the  County  Court.  As  inhabitants  and 
taxpayers  of  the  city,  for  whose  use  and  benefit  the 
library  was  established  and  the  title  to  it  held  in  trust, 
they  were  interested  and  concerned  in  the  preservation 
of  the  property  for  the  purposes  to  which  it  was  de- 
voted. '  *  To  the  same  effect  is  Village  of  PrincevUle  v. 
Auten,  77  111.  325. 

The  right  to  the  use  and  enjoyment  of  a  park  is  a 
valuable  right,  and  any  one  who  is  wrongfully  deprived 
of  its  use  may  maintain  a  bill  to  restrain  his  exclu- 
sion therefrom.  City  of  Moline  v.  Greene,  supra;  City 
of  Alton  V.  Illinois  Transp.  Co.,  12  IlL  60;  Village  of 
PrincevUle  v.  Auten,  supra;  Davenport  v.  Buffington, 
97  Fed.  234. 

Appellants  contend  that  under  the  provisions  of  the 
act  under  which  the  park  district  was  created,  the  com- 
missioners are  authorized  and  empowered  to  limit  by 
ordinance  the  use  of  the  swimming  tank  and  gymna- 
sium to  residents  of  the  park  district.  For  the  pur- 
poses of  this  case  we  shall  assume  that  the  action  of 
the  commissioners  is  shown  by  an  ordinance  and  not  a 
resolution. 

Section  1  of  the  Act  (J.  &  A.  jf  8172)  provides: 
* '  That  any  territory  situated  in  the  same  county  or  in 
two  adjoining  counties  under  township  organization 
and  so  lying  as  to  form  one  connected  area,  no  portion 
of  which  shall  be  already  included  in  a  park  district 
or  in  a  township  whose  corporate  authorities  are 
authorized  by  law  to  levy  special  taxes  or  special 
assessments  to  maintain  a  public  park,  may  be  organ- 
ized into  a  park  district  for  the  establishment,  con- 
struction and  maintenance  of  public  parks  and 
boulevards  in  the  manner  following'*: 

Section  2  (J.  &  A.  ^  8173)  provides  that  any  one  hun- 


Chicaoo — First  District — Octobbb,  1917.      453 

Quinn  v.  Irving  Park  District,  207  111.  App.  449. 

dred  legal  voters  resident  within  the  limits  of  such 
proposed  park  district  may  petition  the  county  judge 
of  the  county  in  which  the  territory  lies,  or,  if  in  two 
counties,  the  two  county  judges,  to  cause  the  question 
to  be  submitted  to  the  legal  voters  of  such  proposed 
park  district,  whether  they  will  organize  into  a  park 
district  under  the  act ;  that  the  petition  shall  define  the 
territory  intended  to  be  embraced  in  the  district  and 
state  the  name  of  the  proposed  park;  that  the  county 
judge  or  judges  shall  then  order  an  election  to  be  held 
within  the  boundaries  of  the  proposed  district. 

Section  5  (J.  &  A.  U  8176)  provides,  if  the  majority 
of  the  votes  cast  shall  be  in  favor  of  the  proposed  dis- 
trict, the  territory  shall  be  deemed  organized  into  such 
district,  and  by  the  name  and  style  named  in  the  peti- 
tion it  may  sue  and  be  sued,  contract  and  be  contracted 
with,  acquire  and  hold  the  necessary  real  and  personal 
property,  adopt  a  common  seal  and  shall  constitute  in 
law  and  equity  a  body  corporate  and  politic  and  exer- 
cise the  powers  specified. 

Section  6  ( J.  &  A.  Tf  8177)  provides  for  the  election  of 
commissioners  by  the  legal  voters  who  reside  within 
the  district. 

Section  11  (J.  &  A  If  8182)  provides  that  the  com- 
missioners shall  constitute  the  corporate  authorities 
of  the  district  and  have  power  to  pass  all  necessary 
rules  and  regulations  for  the  proper  management  and 
conduct  of  the  business  for  carrying  into  eflFect  the 
object  for  which  the  park  is  formed.  Power  is  then 
given  to  them  to  manage  and  control  the  property,  and 
by  ordinance  regulate  and  restrain  the  use  by  the  pub- 
lic, or  by  individuals  of  the  parks,  boulevards  and 
driveways,  and  exclude  therefrom  funeral  processions, 
etc. 

Section  12  ( J.  &  A.  ^  8183)  provides  that  the  board 
of  commissioners  shall  keep  a  regular  book  of  records 
which  shall  be  open  to  any  person  residing  in  the  dis- 
trict at  all  reasonable  times. 
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Section  14  (J.  &  A.  ^  8185)  authorizes  the  commifi- 
sioners  to  lay  out,  establish,  construct  and  maintain 
parks  in  the  district,  with  full  power  to  control,  man- 
age and  govern  them. 

It  is  argued  that  while  the  statute  authorizes  the 
construction  and  maintenance  of  public  parks,  it  does 
not  mean  the  public  at  large,  but  refers  to  the  com- 
munity within  the  park  district,  and  that  this  is 
shown  by  the  act  itself,  as  it  provides  in  the  first  in- 
stan9e  the  petitioners  seeking  to  form  the  proposed 
park  district  must  be  residents  thereof;  that  the  vote 
taken  to  determine  whether  the  park  district  shall  be 
formed  is  likewise  limited  to  the  residents  of  the  pro- 
posed district ;  that  each  of  the  commissioners  elected 
must  be  a  resident  of  the  district;  that  the  books  of 
record  required  to  be  kept  can  be  inspected  only  by 
a  resident ;  that  if  it  is  sought  to  sprinkle  the  streets 
within  the  district,  the  question  must  be  passed  upon 
by  the  residents  and  therefore  the  commissioners,  in 
a  proper  case,  may  by  ordinance  exclude  nonresidents 
from  the  use  of  the  swimming  tank  and  gymnasium 
which  is  constructed  in  the  park ;  that  in  the  instant 
case,  owing  to  the  great  number  seeking  to  use  the 
tank  and  gymnasium,  to  prevent  overcrowding,  it  was 
a  necessary  and  reasonable  exercise  of  the  police 
power  lodged  in  the  board  of  commissioners  to  pass 
the  ordinance  in  question;  that  the  case  is  analogous 
to  the  rules  and  regulations  governing  public  libraries 
and  public  schools,  and  that  in  these  instances  the  per- 
sons legally  in  charge  of  the  libraries  and  schools  may 
respectively  exclude  therefrom  nonresidents  of  the 
city  in  which  the  library  is  located,  or  the  school  dis- 
trict in  which  the  school  is  located. 

Section  6  of  the  Library  Act  (chapter  81,  Rev.  St., 
J.  &  A.  ^  7084)  provides:  ** Every  library  and  read- 
ing-room, established  under  this  Act,  shall  be  forever 
free  to  the  use  of  the  inhabitants  of  the  city  where 
located,  always  subject  to  such  reasonable  rules  and 
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regulations  as  the  library  board  may  adopt.  •  •  * 
And  said  board  may  extend  the  privileges  and  nse  of 
such  library  and  reading-room  to  persons  residing 
outside  of  such  city  in  this  State,  upon  such  terms  and 
conditions  as  said  board  may  from  time  to  time  by 
its  regulations  prescribe.  * ' 

By  paragraph  4,  sec.  115,  ch.  122,  Rev.  St.  (J.  &  A. 
H  10136)  the  board  of  school  jiirectors  is  given  power, 
''To  assign  pupils  to  the  several  schools  in  the  dis- 
trict ;  to  admit  nonresident  pupils  when  it  can  be  done 
without  prejudice  to  the  rights  of  resident  pupils.'^ 

From  the  foregoing  it  clearly  appears  that  under 
the  statute  a  library  constructed  in  any  city  or  town 
is  primarily  for  the  use  of  the  inhabitants  of  such  city 
or  town,  but  that  the  board  having  control  of  the 
library  may  extend  the  privileges  to  nonresidents  of 
such  city.    In  the  case  of  assigning  pupils  to  schools, 
the  statute  likewise  expressly  provides  that  the  board 
of  directors  shall  assign  the  pupils  to  the  several 
schools  within  the  district  and  inay  also  admit  non- 
residents ;  while  in  the  instant  case  no  such  provision 
is  found  in  the  statute  under  which  the  park  district 
was  established,  but  the  power  of  the  officials  of  Tl 
park  district  is  to  construct  and  maintain  public  parks,  H 
and  the  use  of  such  parks  is  nowhere  in  the  statute  R 
limited  ta  the  inhabitants  of  the  district.  ^mi 

In  the  case  of  State  Pvi>lic  Utilities  Commission  v. 
Monarch  Refrigerating  Co.,  267  HI.  528,  in  passing  on 
the  meaning  of  the  word  ''public^*  as  used  in  the  act 
concerning  public  utilities,  the  court  said  (p.  533) : 
''As  to  what  is  meant  by  the  word  'public'  when  used 
in  this  connection,  it  is  very  difficult  to  define  or  ex- 
plain it  in  any  simpler  language  than  by  the  use  of 
the  word  'public'  itself.  The  Century  Dictionary  thus 
defines  the  word  'public':  'Of  or  belonging  to  the 
people  at  large;  relating  to  or  affecting  the  whole 
people  of  a  State,  nation  or  community;    •    •    •    not 
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limited  or  restricted  to  any  particular  class  of  the 
community.*  The  New  International  Dictionary  de- 
fines it :  *  Of  or  pertaining  to  the  people ;  relating  to 
or  affecting  a  nation,  State  or  community  at  large.' 
In  32  Cyc.  748,  one  of  its  meanings  is  given  as  *open 
to  all  the  people ;  shared  in  or  to  be  shared  or  partici- 
pated in,  or  enjoyed  by  the  people  at  large;  not  lim- 
ited or  restricted  to  any  particular  class  of  the  com- 
munity.' '' 

In  City  of  Alton  v.  Illinois  Transp.  Co.,  supra,  cer- 
tain lands  were  subdivided  and  portions  bordering  on 
the  Mississippi  River  were  designated  on  the  plat  as 
** common  or  promenade  to  be  used  in  common"; 
"ground  for  use  as  public  landing.*'  The  City  of 
Alton  sought  to  obtain  possession  of  these  lands  from 
the  Transportation  Company.  One  of  the  defenses 
interposed  was  that  the  action  was  barred  by  the  stat- 
ute of  limitations.  The  court  held  that  the  citizens 
of  Alton  did  not  have  the  unqualified  control  and  dis- 
position of  the  property,  * '  but  the  citizens  of  the  State 
generally  have  an  equal  right  with  them  in  the  appro- 
priate enjoyment  of  the  dedication,"  and  therefore  the 
statute  of  limitations  did  not  apply,  as  it  does  not 
run  against  the  State. 

To  the  same  effect  is  City  of  Chicago  v.  Wright, 
69  m.  327,  where  it  was  said:  "The  city  has  pos- 
session (of  certain  streets)  for  the  use  of  the  public 
The  right  of  use  is  not  limited  exclusively  to  the  citi- 
zens of  Chicago,  but  the  citizens  of  the  State  generally 
have  an  equal  right  with  them  in  the  appropriate  en- 
joyment of  the  dedication.  This  was  so  held  in  City 
of  Alton  V.  Transportation  Co.,  12  111.  60,  and  is  a 
proposition  that  none  can  gainsay.'' 

The  Irving  Park  District  is  an  agency  of  the  State, 
and  the  title  to  the  park  located  in  the  district  is  held 
by  the  commissioners  in  trust  for  the  people  of  the 
State  at  large.  McCormick  v.  South  Park  Com'rs, 
150  HI.  516 ;  City  of  Moline  v.  Greene,  supra;  City  of 
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Alton  V.  lUinois  Transp.  Co.,  supra;  City  of  Chicago 
V.  Wright,  supra. 

It  follows,  therefore,  that  the  park,  swimming  tank 
and  gymnasium  located  therein  are  held  for  the  use 
of  the  citizens  of  the  State  generally  and  not  for  the 
exclusive  use  of  the  citizens  of  the  park  district,  and 
the  ordinance  which  seeks  to  limit  the  use  to  the 
citizens  of  the  district  is  null  and  void. 

The  decree  of  the  Circuit  Court  of  Cook  county  is 
affirmed. 

Affirmed. 


John  H.  Bogert,  Appellee,  t.  Chalmers  &  Williams, 

corporation,  Appellant. 

Oen.  No.  22,324.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Victor 
P.  Arnold,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  llarch  term,  1916.    Affirmed.    Opinion  filed  October  10,  1917. 

* 

Statement  of  the  Case. 

Akxtion  by  John  H.  Bogert,  plaintiff,  against  Chal- 
mers &  Williams,  a  corporation,  defendant,  to  re- 
cover damages  under  section  1  of  the  Act  to  provide 
for  the  health,  safety  and  comfort  of  employees  in 
factories,  mercantile  establishments,  etc.,  in  force  July 
1, 1910  (J.  &  A.  Tf  5386),  for  personal  injuries  sustained 
by  plaintiff.  From  a  judgment  for  plaintiff  for  $3,000, 
upon  defendant's  motion  at  the  close  of  plaintiff's 
evidence  for  a  directed  verdict,  defendant  appeals. 

Plaintiff  was  injured  while  at  work  in  defendant's 
machine  shop  by  the  falling  of  a  block  which  was  sup- 
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ported  from  a  cable  running  around  a  drum  on  a  crane 
operated  on  an  overhead  track  by  electrical  power  and 
the  accident  was  caused  by  the  power  not  being  shut 
off  when  the  block  reached  the  carriage  of  the  crane, 
so  that  the  cable  broke  and  the  block  fell.  Both  par- 
ties were  within  the  provisions  of  the  Workmen's 
Compensation  Act  of  1911. 

Frank  M.  Cox  and  B.  J.  Fwt.tjngham,  for  appellant. 

EicHABD  J.  Finn,  for  appellee. 

Mb.  Justice  0  'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  servant,  {  690* — when  evidence  Bhwo9  thai  ma- 
chinery is  known  to  be  dangerous  by  officers  of  corporation.  Evi- 
dence held  to  show  that  machinery,  consisting  of  a  crane  operated 
on  an  overhead  track  by  electrical  power  to  carry  a  block  for  lifting 
heavy  material,  was  dangerous  and  so  known  to  the  elective  officers 
of  defendant  corporation,  in  an  action  under  the  Health  and  Safety 
Act,  sec.  1  (J.  ft  A.  f  5386),  to  recover  damages  for  personal  In- 
juries sustained  by  defendant's  employee. 

2.  Workmen's  Compensation  Act,  {  %*—^u>hat  constitutes  inten- 
tional failure  to  safeguard  tnachinery  giving  right  of  action  at  lau> 
to  employee.  Evidence  held  sufficient  to  warrant  the  finding  that 
defendant's  failure  to  safeguard  its  machinery  was  intentional,  with- 
in the  meaning  of  section  3  of  the  Workmen's  Compensation  Act  of 
1911  (J.  ft  A.  ?  5451),  providing  that,  when  an  injury  is  caused 
by  the  intentional  failure  to  comply  with  statutory  safety  regula- 
tions an  employee  under  the  act  may  maintain  an  action  at  law, 
where  a  violation  of  section  1  of  the  Health  and  Safety  Act  (J.  ft  A. 
t  5386)  was  established  and  the  president  of  defendant,  the  im- 
mediate superior  of  the  master  mechanic,  was  in  the  shop  where 
the  machinery  was  located  and  near  it  every  day  and  sometimes 
three  or  four  times  a  day,  and  one  of  defendant's  directors  was 
there  every  day. 

3.  Master  and  servant,  §  158* — what  constitutes  violation  of 
statute  relative  to  safeguarding  machinery.    BUlure  to  employ  upon 
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dangerous  machinery  a  well-known,  simple,  practical  device  which 
could  be  readily  Installed,  thereby  obviating  the  danger,  constitutes 
a  violation  of  section  1  of  the  Health  and  Safety  Act  (J.  ft  A. 
IT  6386). 

4.  Appeal  and  error,  i  1088* — what  points  may  not  be  urged  in 
argument.  Points  not  made  in  the  brief  on  appeal  cannot  be  urged 
in  argument 

5.  Appeal  Ain>  error,  §  1088* — necessity  of  specifically  pointing 
out  error  in  brief.  Any  error  complained  of  on  appeal  must  be'i  spe- 
cifically pointed  out  in  the  brief. 


In  the  Matter  of  the  Petition  of  Lena  Warnke  for  re- 
lease from  arrest  at  snlt  of  Thelma  Boama  un'der 
Insolvent  Debtors'  Act. 

Oen.  No.  22,338. 

1.  Appeal  aih)  error,  |  1088* — wTiat  is  effect  of  failure  to  argue 
points.  The  Appellate  Court  on  appeal  may  refuse  to  consider 
points  not  argued. 

2.  Judgment,  |  364* — when  may  not  he  colUUerally  attacked.  A 
Judgment  of  the  Circuit  Court  cannot  be  collaterally  attacked  in 
the  County  Court  in  a  petition  filed  under  the  Insolvent*  Debtors' 
Act 

3.  Execution — when  aJias  capias  ad  satisfaciendum  authorized. 
The  Practice  Act,  sec.  4  (J.  ft  A.  f  8541),  expressly  authorizes  an 
alias  capias  ad  satisfaciendum. 

4.  ExBcrunoN,  §  293* — when  judgment  debtor  cannot  be  dis- 
charged under  Insolvent  Debtors^  Act,  Where  malice  is  the  gist 
of  the  action  in  which  a  judgment  was  rendered,  the  Judgment 
debtor  cannot  be  discharged  under  the  Insolvent  Debtors'  Act. 

5.  Execution,  |  279* — when  judgment  for  slander  is  conclusive. 
A  Judgment  for  slander  held  conclusive  of  the  question  of  malice 
where  both  counts  of  the  declaration  charged  malice.  In  a  petition 
for  discharge  under  the   Insolvent  Debtors'  Act. 

6.  Execution — what  constitutes  sufficient  notice  by  sheriff  thai 
unless  judgment  is  paid,  debtor  vM  be  taken  into  custody.  Where 
a  Judgment  debtor  was  taken  on  an  original  capias  ad  satisfacien* 

•See  niinois  Notes  Diflrest,  VoU.  XI  to  XT,  and  Owmnlattvo  Ooarterljr, 
topic  and  Mctton  number. 
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dum  which  was  quashed  and  again  on  an  alia*  writ,  held  that 
there  was  sufficient  notice  hy  the  sheriff  that  unless  the  Judg- 
ment was  paid  the  debtor  would  be  taken   into  custody. 

7.  Execution,  §  279* — when  issuance  of  writ  of  capias  ad  wt- 
isfaciendwn  is  improper.  Where  the  Jury  were  sworn  **to  try  the 
issues  Joined  herein"  in  an  action  for  slander,  wherein  the  de- 
fendant was  defaulted  for  want  of  appearance,  held.  In  a  pro- 
ceeding under  the  Insolvent  Debtors'  Act  for  discharge  of  the 
Judgment  debtor  taken  on  a  writ  of  capias  ad  satisfaciendum  based 
upon  the  Judgment  against  him  in  such  action,  that  there  was  no 
proper  verdict  of  the  Jury  finding  him  guilty  to  warrant  the 
issuance  of  such  writ,  although  the  Judgment  might  be  valid,  and 
it  should  be  quashed  by  the  Circuit  Court  issuing  it. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Johiy 
H.  WiuJAiiS,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  October 
10,  1917. 

EiBNEST  Satjndebs,  f or  appellant. 
Cantwell  &  Smith,  for  appellee. 

Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  Lena  Warnke  in  which  she 
seeks  to  reverse  a  judgment  of  the  County  Court  dis- 
missing a  petition  filed  by  her  under  the  Insolvent 
Debtors '  Act,  and  remanding  her  to  the  custody  of  the 
sheriff. 

No  brief  has  been  filed  on  behalf  of  appellee.  It 
appears  that  a  judgment  for  $3,000  was  entered  on  the 
verdict  of  a  jury  against  the  appellant  in  the  Circuit 
Court  of  Cook  county  in  an  action  for  slander.  An 
execution  was  issued,  and  after  demand  was  returned 
no  property  found  and  no  part  satisfied.  Subse- 
quently an  order  was  entered  by  the  Circuit  Court 
awarding  a  writ  of  capias  ad  satisfaciendum.  Appel- 
lant was  taken  under  this  writ  by  the  sheriff  and 

•See  Illinois  Note*  Divest,  Vols.  XI  to  XV,  and  CumulfttlTo  Quartorlj, 
topic  and  section  number. 
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thereupon  she  filed  her  petition  in  the  County  Court 
seeking  to  be  discharged  under  the  Insolvent  Debtors ' 
Act. 

The  first  four  points  in  appellant  *s  brief  question 
the  proceedings  in  the  Circuit  Court.  None  of  these 
points  is  argued,  and  we  might  refuse  to  consider  them, 
but  it  is  sufficient  to  say  that  the  judgment  of  the  Cir- 
cuit Court  cannot  be  collaterally  attacked  by  the  pro- 
ceedings in  the  County  Court. 

Appellant  next  contends  that  she  should  have  been 
discharged,  for  the  reason  that  she  was  held  under  an 
alias  capias  ad  satisfaciendum,  and  there  is  no  law 
authorizing  such  alias  writ.  In  support  of  this  it  is 
argued  that  the  statute  is  similar  to  the  Attachment 
Act,  and  under  that  act  it  has  been  held  that  there  is 
no  warrant  for  an  cUias  writ  of  attachment.  We  can- 
not agree  with  the  contention  that  there  is  no  warrant 
for  the  issuance  of  an  alias  writ  of  capias  ad  satis- 
faciendum. Section  4  of  the  Practice  Act  (J.  &  A. 
If  8541)  expressly  authorizes  the  issuance  of  such  an 
alias  writ  (See  also  section  64,  ch.  77,  Bev.  St,  J.  &  A. 
TI  6811.) 

Appellant  next  contends  that  as  she  was  placed 
under  arrest  on  the  theory  that  she  had  refused  to 
surrender  her  property  to  satisfy  the  judgment,  the 
judgment  creditor  cannot  shift  her  position  and  hold 
appellant  on  the  theory  that  malice  was  the  gist  of 
the  action  in  the  Circuit  Court  The  record  discloses 
no  evidence  oflFered  by  appellant  tending  to  show  that 
she  had  not  refused  to  turn  over  all  her  property 
towards  the  satisfaction  of  the  judgment.  Further- 
more, it  appears  that  the  judgment  creditor  proceeded 
on  both  theories. 

Where  malice  is  the  gist  of  the  action  in  which  the 
judgment  was  rendered,  the  judgment  debtor  cannot 
be  discharged  under  the  Insolvent  Debtors*  Act. 
Section  2,  ch.  72,  Eev,  St  ( J.  &  A.  1[  6199) ;  Jernberg 
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V.  Mix,  199  HI.  254 ;  First  Nat.  Bank  of  Flora  v.  Bur- 
kett,  101  IlL  391 ;  People  v.  Greer,  43  HI.  213. 

The  action  in  the  Circuit  Court  was  for  slander, 
and  malice  is  the  gist  of  such  action.  McKee  v.  In- 
galls,  5  HI.  30.  The  judgment  of  the  Circuit  Court  is 
conclusive  of  the  question  of  malice,  as  both  counts  of 
the  declaration  charge  malice.    Jemberg  v.  Mix,  supra. 

Complaint  is  also  made  that  when  the  execution  was 
served  on  appellant  and  payment  demanded,  she  was 
not  notified  by  the  sheriff  that  unless  she  paid  the 
judgment  she  might  be  taken  into  custody.  The  rec- 
ord discloses  that  she  was  first  taken  on  the  original 
writ,  which  was  afterwards  quashed,  and  again  on  the 
alias  writ.    Obviously  she  had  sufficient  notice. 

Although  the  point  is  not  made,  we  find  upon  looking 
into  the  record  that  appellant,  defendant  in  the  slander 
suit  in  the  Circuit  Court,  was  defaulted  for  want  of 
appearance.  Subsequently  a  jury  was  sworn  **to  try 
the  issues  joined  herein.**  There  were  no  issues 
joined.  Section  1  of  the  Act  of  June  17, 1893  (J.  &  A. 
If  4145),  provides  that  no  person  shall  be  imprisoned 
for  nonpayment  of  a  judgment  in  any  civil  action,  ex- 
cept upon  conviction  by  a  jury,  unless  the  defendant 
in  such  action  waives  a  jury  in  writing.  There  was  no 
proper  verdict  of  a  jury  in  this  case  finding  the  de- 
fendant in  the  slander  suit  guilty,  and  although  the 
judgment  may  be  valid,  an  execution  against  the  body 
coHld  not  properly  be  issued,  and,  if  issued,  should  be 
quashed  by  the  Circuit  Court.  Swan  v.  Midherin,  67 
m.  App.  77 ;  People  v.  Koehler,  146  111.  App.  541. 

The  County  Court  having  no  jurisdiction  to  dis- 
charge the  defendant,  the  judgment  is  affirmed. 

Affirmed. 
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BuMe  D.  Swartout,  Appellee,  t.  Walter  C.  Swartout, 

Appellant* 

Gen.  No.  32,350.    (Not  to  be  reported  in  full.) 

Appeal  from  tbe  Ctrcult  Court  of  Cook  county;  the  Hon.  George 
Kebstkn,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Biarch  term,  1916.  AArmed.  Opinion  filed  October  10, 
1917. 

Statement  of  the  Case. 

Bill  by  Eubie  D.  Swartout,  complainant,  against 
Walter  C.  Swartout,  defendant,  for  divorce.  From  an 
order  adjudging  defendant  to  be  in  contempt  of  court 
for  nonpayment  of  certain  alimony  awarded  complain- 
ant and  committing  defendant  to  jail  until  same  be 
paid,  or  until  he  be  released  by  due  process  of  law, 
commitment  not  to  exceed  six  months,  defendant  ap- 
peals. 

Bbnjamin  Levebinq  and  Elmeb  H.  Heitmann,  for 
appellant. 

Edwabd  E.  Habtigan,  for  appellee. 

< 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

Ab^raet  of  the  Decision. 

1.  Appeal  and  erbob,  §  1395* — when  finding  of  chancellor  as  to 
defendants  financial  ability  to  pay  alimony  not  disturbed.  Record 
held  insufficient  to  show  that  the  finding  of  the  chancellor  as  to 
defendant's  financial  ability  to  pay  certain  alimony  awarded  against 
him  was  incorrect,  he  having  seen  and  heard  the  witnesses  and 
been  In  a  much  better  position  to  determine  the  facts,  under  an 
order  upon  defendant  to  show  cause  why  he  should  not  be  ad- 
Judged  in  contempt  for  nonpayment  of  the  alimony. 

2.  Appeal  and  ebbob,  $  1238* — when  erroneous  decision  of  court 
may  not  be  complained  of.  Parties  who  procure  the  erroneous  de- 
cision of  a  court  or  who  acquiesce  therein  cannot  complain  on 
appeal. 

•8ee  lUlnoia  Notet  DlffMt,  Vole  XI  to  XY,  Mid  Cumilathro  Qoarterlj,  sMne 
topic  Mid  ooctioii  iivroi>«r. 


464  Appellate  Courts  op  Illinois. 


Kelly  y.  Chicago  City  Ry.  Co.»  207  IlL  App.  464. 


John  A.  Kelly,  Appellee,  t.  Chieago  City  Bailway, 

Company,  Appellant. 

Oen.  No.  22,379.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Habbt 
C.  MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10,  1917. 
Rehearing  denied  .October  25,  1917. 

Statement  of  the  Case. 

Action  by  John  A.  Kelly,  plaintiff,  against  the  Chi- 
cago City  Railway  Company,  defendant,  to  recover 
damages  for  personal  injuries.  From  a  judgment  for 
plaintiff  for  $1000,  defendant  appeals. 

Busby,  Wbbbb  &  Milleb,  Benjamin  F.  Bicholson 
and  Abthub  J.  Donovan,  for  appellant;  John  B.  Guil- 
LiAMs,  of  counsel. 

Sabath,  Staffobd  &  Sabath,  for  appellee ;  J.  J.  Vrr- 
ebna,  of  counsel. 

Mb.  Justice  O^Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbiebb,  i  366* — when  no  duty  exists  upon  part  of  motorman 
of  car  rounding  curve  to  protect  prospective  passenger  standing 
near  outer  rail.  Where  plaintiff  was  struck  by  defendant's  street 
car  while  he  was  standing  on  a  street  comer  at  the  south  &kd  of 
a  curve  waiting  to  take  the  car  going  north  which  did  not  stop 
until  after  rounding  the  curve,  whereby  the  rear  end  of  the  car 
extended  over  the  rail  of  the  track  so  as  to  strike  plaintiff  when 
it  turned,  held,  in  the  absence  of  proof  that  the  motorman  knew 
or  could  have  known  that  plaintiff  was  in  danger  of  being  struck 
if  the  car  was  operated  around  the  curve,  there  was  no  duty  on  the 

part  of  the  motorman  to  protect  plaintiff  from  being  struck. 

^ ■ • 

•Se«  Ulinols  Note*  DlffMt,  VoU.  XI  to  XV,  and  CvmiilallTo  Qw»t6tl7« 
topic  Mid  ■ection  irnmber. 
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2.  CA1IBIE3I8,  i  480* — when  question  for  jury  lohether  motorman 
liad  notice  that  prospective  passengers  expect  car  to  he  stopped  he- 
fore  rounding  curve.  The  fact  that  about  forty  people  were  stand- 
ing on  the  Bide  of  a  street  Just  south  of  a  curve  of  street  car  tracks 
and  as  a  car  approached  they  stepped  Into  the  roadway  near  the 
tracks,  held  sufficient  notice  to  the  motorman  of  the  car  that  he 
was  expected  to  stop  the  car  at  that  point,  to  require  submission  of 
the  case  to  the  Jury,  in  an  action  to  recover  damages  for  injuries 
sustained  by  reason  of  the  car  not  stopping  until  after  rounding 
the  curve  going  north. 

3.  Cabbiebs,  {  486* — when  instruction  that  overhang  of  oar  strik- 
ing prospective  passenger  need  not  he  considered  is  properly  re- 
fused. An  instruction,  in  an  action  to  recover  damages  for  injuries 
sustained  by  plaintifF  being  struck  by  defendant's  street  car  while 
he  was  standing  near  a  curve  in  the  track,  as  the  car  rounded  the 
curve,  due  to  the  qyerhang  of  the  car,  that  the  Jury  were  not  con- 
cerned with  the  type,  width,  length,  or  overhang  of  the  car,  held 
misleading  and  properly  refused,  as  the  overhang  of  the  car  In 
rounding  the  curve  was  a  vital  element  to  be  considered  by  the 
Jury  in  determining  whether  the  motorman  exercised  due  care 
under  all  the  circumstances. 

4.  Appeal  and  ebbob,  §  1540* — when  instruction  referring  to  dec- 
laration is  not  reversihly  erroneous.  Giving  an  instruction,  in  an 
action  to  recover  damages  for  personal  injuries  that  plaintlfT  would 
be  entitled  to  recover  if  he  proved  his  case  as  charged  in  the  decla- 
ration, provided  he  was  in  the  exercise  of  due  care  for  his  own 
safety,  held  not  reversible  error,  although  actionable  negligence  was 
not  charged  in  each  and  every  count. 

•See  nUnols  Notes  Wgewt,  ToU.  ZI  to  XY,  and  GnmnJUitlvo  Quarterly,  same 
~*~  and  ■ecitloa  nor-''— 
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American  Bonding  Company  of  Baltimore,  Appellee, 
T.  Sigmund  Silberman  et  aL,  trading  as  8.  SUber- 
man  &  Sons,  Appellants. . 

Gen.  No.  22,394.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.'CHABUss^ 
N.  GooDNOw,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Reversed  with  a  finding  of  fact.    Opinion 
filed  October  10,  1917. 

Statement  of  the  Case. 

Action  by  the  American  Bonding  Company  of  Bal- 
timore, a  corporation,  plaintiff,  against  Sigmund  Sil- 
berman, Hubert  Silberman  and  David  Silberman, 
trading  as  S.  Silberman  &  Sons,  defendants,  to  recover 
under  a  policy  of  burglary  insurance,  issued  by  plain- 
tiff to  defendants  and  a  receipt  given  by  defendants  to 
plaintiff  for  payment  of  a  loss  thereunder,  a  share  of 
the  value  of  certain  of  the  stolen  property  recovered 
by  defendants.  From  a  judgment  for  plaintiff  for 
$1,000,  defendants  appeal,  plaintiff  assigning  cross- 
error  as  to  the  amount  of  the  judgment. 

Defendants'  stolen  property  was  furs,  valued  at 
$21,722.61.  Proof  under  the  terms  of  the  policy  was 
made  of  the  loss  and  $5,000,  the  amount  of  the  policy, 
was  paid  by  plaintiff,  defendants  giving  their  receipt 
Furs  of  the  value  of  $14,641.71  were  recovered  but  were 
so  damaged  as  to  be  worth  but  $10,083.26.  Defendants 
expended  in  recovering  the  furs  $2,810.66  and  plaintiff 
$666.68. 

The  plaintiff  agreed  in  the  policy  to  indemnify  de- 
fendants in  the  sum  of  $5,000  for  direct  loss  by  bur- 
glary of  any  of  the  merchajidise  described  in  the 
schedules  attached,  subject  to  certain  specified  condi- 
tions, one  of  which  was : 
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'  *  The  Company  may  repair  any  damage  to  property 
or  premises,  and  it  may  replace  any  damaged  or  stolen 
article  of  property  with  one  of  like  quality  and  value, 
instead  of  paying  for  same  in  money.  When  so  re- 
placed, the  damaged  or  stolen  article  shall  belong  to 
the  Company,  but  the  Assured  shall  be  entitled  to  it 
upon  payment  to  the  Company  of  the  cost  of  its 
replacement  or  the  amount  paid  in  money  on  account 
of  its  loss.  If  the  Assured  has  returned  to  him  or 
recovers  any  article  or  articles  for  the  loss  of  which 
he  has  been  indemnified,  he  shall  report  its  recovery 
to  the  Company,  and  shall  either  repay  to  the  Com- 
pany the  amount  of  loss  paid  thereon,  or  forward  the 
article  or  articles  to  the  Company  at  its  Home  Office 
at  Baltimore,  Md.'* 

Defendants*  receipt,  given  upon  payment  of  the 
$5,000,  provided: 

**And  in  consideration  of  the  said  payment  we  here- 
by invest  the  said  Company  with  full  rights  of  owner- 
ship in  and  title  to  all  of  the  articles  or  property  stolen 
and  removed  at  the  time  of  the  said  loss  *  *  *  in 
accordance  with  the  provisions  of  the  said  policy; 
and  in  further  consideration  of  the  said  payment  we 
hereby  also  subrogate  the  said  Company  to  all  our 
claims  or  rights  against  any  third  person  or  persons 
to  the  amount  of  loss  paid  and  expenses  incurred  in 
settlement  thereof,  and  we  affirm  that  we  stand  ready 
at  any  time  to  execute  any  and  all  papers  necessary 
to  secure  to  the  said  Company  all  claims  or  rights ;  and 
we  also  further  affirm  and  guarantee  that  in  event  of 
the  return,  or  recovery,  of  any  of  the  said  articles  or 
property  stolen  and  taken  away  we  will  cause  them 
to  be  conveyed  by  express,  or  other  equally  safe  means, 
to  the  Company,  at  its  Home  Office,  in  Baltimore, 
Maryland,  except  that  we  reserve  the  right  to  retain 
possession  of  any  article  returned  or  recovered,  upon 
immediately  refunding  to  the  Company  the  full  sum 
allowed  for  loss  thereon.    *    •    •'* 

Kbat7S,  Hoij>£n  &  Lawless,  for  appellants. 
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American  Bonding  Co.  of  Baltimore  v.  Sllberman,  207  111.  App.  466. 

SiLBEB,  Isaacs,  Silbeb  &  Woley,  for  appellee;  Fred 
D.  SiLBEB  and  James  D.  Woley,  of  counsel. 

Mb.  Justice  O^Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insubance — when  agreement  in  receipt  for  burglary  loss  to  re- 
imburse insurer  upon  recovery  of  property  is  invalid  for  want  of 
consideration.  Where  a  certain  policy  of  burglary  insurance  Issued 
by  plaintiff  to  defendants  contained  certain  provisions  for  delivery 
to  plaintiff  of  any  recovered  property  or  the  amount  of  the  loss  paid 
thereon,  and  plaintiff,  upon  proof  of  a  loes,  paid  defendants  the 
amount  of  the  policy  and  took  defendants'  receipt  also  containing 
provisions  for  delivery  to  plaintiff  of  any  recovered  property  or  the 
amount  of  the  loss  paid  thereon,  held  that  if  such  latter  provisions 
differed  from  the  former  they  were  invalid  for  want  of  considera- 
tion, notwithstanding  such  payment  of  loss  was  made  within  ninety 
days  after  proof  of  loss  and  a^  provision  of  the  policy  that  no  suit 
should  be  brought  until  after  said  ninety  days,  where  the  policy 
also  provided  that  any  loss  should  be  payable  immediately  upon 
satisfactory  proof  of  loss. 

2.  Insurance — when  insured  is  not  obligated  to  deliver  recovered 
stolen  property  to  insurer.  Under  a  policy  of  burglary  insurance 
and  a  receipt  given  by  the  insured  to  the  insurer  for  the  full 
amount  of  the  policy,  upon  a  loss  thereunder,  which  receipt  pro- 
vided for  delivery  to  the  insurer  of  any  recovered  property  or  the 
amount  of  the  loss  paid  thereon,  held  that  the  insured  would  not 
be  obligated  to  deliver  any  recovered  property  so  long  as  the 
loss  still  exceeded  the  amount  of  the  policy. 

,3.  Insubance — when  evidence  does  not  show  verbal  agreement 
for  prorating  recovered  stolen  property  or  expenses.  Evidence  held 
to  show  there  was  no  verbal  agreement  between  plaintilf  and  de- 
fendants that  any  recovered  property  and  expenses  in  recovering 
same  should  be  prorated  between  them,  in  an  action  by  a  burglary 
Insurance  company  to  recover  from  the  insured  a  share  of  stolen 
property  recovered  by  the  latter  subsequent  to  payment  to  them 
of  the  full  amount  of  the  policy  for  a  loss  which  in  fact  exceeded 
the  amount  covered  by  the  policy. 
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Van  Hamm  et  al.  y.  Fdx,  207  111.  App.  469. 


Franeis  B.  Tan  Hamm  and  Stella  Tan  Hamm,  Appel- 
lees, T.  John  y.  Fox  et  al.  Appeal  of  Fidelity 
Trnst  "Company,  Appellant. 

Gen.  No.  22,407.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed  with  damages.  Opinion  filed 
October  10,  1917.  Rehearing  denied  October  23,  1917.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Francis  E.  Van  Hamm  and  Stella  Van 
Hamm,  complainants,  against  John  V.  Pox,  Fidelity 
Trust  Company,  and  New  York  Life  Insurance  Com- 
pany, defendants,  to  recover  the  surrender  value  of 
an  insurance  policy  issued  to  the  complainant  Francis 
E.  Van  Hamm  by  the  defendant  insurance  company, 
less  amounts  due  the  insurance  company  and  the 
defendant  trust  company  for  money  loaned  the  insured 
or  advanced  on  his  account  upon  the  policy  by  them, 
and  to  have  certain  transactions  with  the  trust  com- 
pany relative  to  the  matter  declared  fraudulent  and 
usurious.  From  a  decree  in  favor  of  the  complainants, 
finding  them  entitled  to  the  sum  of  $1,049.89,  after 
deducting  from  the  surrender  value  of  the  policy 
amounts  admitted  by  complainants  to  be  due  to  the 
insurance  company  and  the  trust  company,  the  trust 
company  appeals. 

This  policy,  issued  December  22,  1892,  was  for 
$10,000,  and  at  the  end  of  twenty  years  had  a  sur- 
render value  of  more  than  $6,000.  The  insured  bor- 
rowed of  the  insurance  company  $1,980  prior  to  1906, 
and  delivered  the  policy  to  the  company  as  collateral 
security.  In  October,  1906,  the  insurance  company 
having  refused  to  advance  further  money  to  the 
insured,   he   applied  to   defendant   Fox,   agent  for 
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defendant  trust  company,  who  stated  that  money  to 
pay  the  premium  then  due  and  the  one  for  the  follow- 
ing year  could  be  obtained  provided  an  additional 
amount  was  borrowed  to  take  up  the  insurance  com- 
pany loan,  and  the  complainants  accordingly  executed 
their  note  for  $2,700,  to  their  own  order,  and  indorsed 
and  delivered  the  same,  with  an  assignment  of  the 
policy,  to  Fox.  When  this  note  became  due  a  year 
later,  another  note  for  $3,400  was  executed  and  deliv- 
ered to  Fox ;  a  year  subsequently  to  that,  another  for 
$4,000  and  one  for  $141,  and  a  year  subsequently  to 
the  latter,  another  for  $4,800  and  one  for  $183.83,  the 
prior  note  or  notes  being  taken  up  each  year  as  new 
ones  were  made.  Fox  refused  to  make  further  ad- 
vancements thereafter,  and  the  insured  on  going  to 
the  insurance  company  to  learn  the  value  of  the  policy 
found  for  the  first  time  that  the  money  due  that  com- 
pany was  still  unpaid  and  that  the  company  still  held 
the  policy.  The  trust  company  paid  the  premiums 
in  1911  and  1912,  and  shortly  before  maturity  of 
the  policy  complainants  filed  their  bill.  In  each  of  the 
notes  for  $2,700,  $3,400,  $4,000  and  $4,800,  the  insured 
was  charged  six  per  cent,  interest  on  the  $1,980  due 
the  insurance  company,  and  the  $3,400  included  also 
$204,  six  per  cent,  interest  on  that  amount,  and  a  com- 
mission to  Fox  of  three  and  one-half  per  cent,  of  the 
amount,  $119. 

iChytraus,  Healy  &  Fbost,  for  appellcmt. 

Daniel  V.  Galleby,  for  appellees. 

Mb.  Justice  0  'Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beclslon. 

1.    UsuBT,  {  2* — iDhen  note  ii  usurious.   Where  the  insured  under 
an  insurance  policy  gave  to  a  trust  ccmpany  his  note  for  money 

•See  Illinois  Note*  Divest,  Vols.  XI  to  XV,  aad  CnmvUitlTO  Qurtorly. 
tople  and  lectlon  nnmbor. 
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supposed  to  have  been  advanced  by  the  company  in  payment  of 
premiums  upon  the  policy  and  of  a  prior  loan  by  the  insured  from 
the  insurance  company-,  upon  which  the  policy  was  held  by  the 
insurance  company  as  collateral  security,  and  such  note  was  made 
to  include  both  the  amount  of  such  loan,  which  the  trust  company 
had  not  taken  up,  and  six  per  cent  Interest  on  the  amount  of  the 
note  and  also  bore  six  per  cent,  interest,  so  that  the  interest  charged 
on  the  amount  actually  advanced  by  the  trust  company  exceeded 
seven  per  cent.,  held  that  the  note  was  usurious  and  that  the  trust 
company  would  not  be  permitted  by  such  shift  or  device  to  collect 
interest  in  excess  of  that  provided  by  statute,  but  would  be  entitled 
in  a  court  of  chancery  to  only  five  per  c^it.  on  the  amount  actually 
advanced  by  it. 

2.  UsuBT,  S  4* — not  questipn  of  intention.  Usury  is  not  a  ques- 
tion of  intention  of  the  parties. 

3.  Costs,  8  67* — when  ailotoed  because  of  appeal  for  delay,  A 
defense  being  obviously  interposed  merely  for  delay  and  to  wear  out 
the  opposite  party  in  whose  favor  Judgment  was  rendered,  held  that 
damages,  to  the  amount  of  ten  per  cent,  should  be  assessed  under 
Rev.  St  ch.  33,  sec.  23  (J.  ft  A.  f  2737),  relating  to  the  assessment 
of  damages  when  an  appeal  is  for  delay,  in  affirming  the  Judgment 


Stnrteyant  Hill  Company,  Appellee,  t.  Wearcrete  En-. 

glneering  Company,  Appellant. 

Gen.  No.  22,432.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd 
T.  Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  October  10, 
1917.  Rehearing  denied  October  23.  1917.  Certiorari  denied  by 
Supreme  Court '  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Sturtevant  Mill  Company,  plaintiff, 
against  the  Wearcrete  Engineering  Company,  defend- 
ant, to  recover  on  a  written  contract  for  the  purchase 
by  defendant  of  a  certain  machine  for  $2,300.  From  a 
judgment  for  plaintiff  for  $2,725,  defendant  appeals. 

•See  niinols  Notes  Digest.  Yols.  XI  to  XY,  and  CvmiiUitlT*  Qiuiricrlr. 
topl9  fmA  PMtlen  number. 
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FosTEB,  Patne,  Beynolds  &  Bbyaht  and  Thomas 
Mack^  for  appellant. 

Bbtak,  McCobmick  ft  Webbeb^  for  appellee. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Decision. 

1.  PuEADiNG,  fi  150* — when  affldavit  of  merits  is  mere  subierfuoe 
interposed  for  delay.  Defendant's  affldayit  of  merits  held  to  aet 
up  a  defense  which  was  an  afterthought  and  mere  subterfuge  Inter- 
posed for  delay,  where  it  was  filed  just  before  trial  commenced  and 
after  several  prior  affidavits  of  merits  in  which  no  mention  of  such 
defense  was  made  had  been  filed  and  abandoned  or  stricken  from 
the  files. 

2.  PL&A.DINO,  {  155* — when  refusal  to  permit  fUing  of  affldavitM  of 
merits  is  proper.  Where  repeated  affidavits  of  merits,  all  sutwtan- 
tially  to  the  same  eftect,  had  been  filed  and  either  abandoned  or 
stricken  from  the  files  before  trial,  held  that  the  same  were  appar- 
ently ofTered  not  in  good  faith  but  for  delay,  and  there  was  no 
abuse  of  discretion  in  the  refusal  of  the  court  at  the  Trial  to  permit 
further  similar  affidavits  of  merits  to  be  filed. 

3.  Appeal  and  rbbob,  §  1626* — when  instructions  not  prefu^ 
dicially  erroneous.  Where  no  other  verdict  than  that  rendered 
would  stand,  held  that  instructions  were  not  prejudicially  errone- 
ous, although  not  correct  In  all  particulars. 


«gee  niinolii  Notes  DIcMt,  Toll.  XI  to  XT,  aad  CvmnlattTe  QpameUHr* 
iople  and  tectlon  aiimb«r« 
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August  Llpman  et  al.,  Appellants^  y.  South  Side  Ele- 
yated  Railroad  Company,  Appellee. 

Gen.  No.  22,438.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fredeb- 
icK  A.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10, 
1917.    Rehearing  denied  October  23,  1917. 

Statement  of  the  Case. 

Bill  by  August  Lipman  and  others,  complainants, 
against  the  South  Side  Elevated  Eailroad  Company, 
a  corporation,  defendant,  for  an  accounting  by  defend- 
ant as  to  a  franchise  to  construct  and  operate  an  ele- 
vated railroad  granted  by  ordinance  in  1888  to  the 
Chicago  &  South  Side  Rapid  Transit  Eailroad  Com- 
pany, in  which  complainants  were  stockholders,  and 
which  was  sold  under  a  mortgage  foreclosure  and  ac- 
quired by  defendant.  Prom  a  decree  dismissing  the 
bill,  complainants  appeal. 

The  facts  and  questions  presented  are  the  same  as 
in  the  cases  of  Chicago  d  S.8.  Rapid  Tra/nsit  R.  Co. 
V.  Northern  Trust  Co.,  90  111.  App.  460,  and  Wells  v. 
Northern  Trust  Co.,  195  111.  288,  and  the  decision  in 
this  case  is  governed  by  the  decisions  in  such  cases. 

CooNBY  &  Verhoevbn,  f  or  appellants. 

IsHAM,  Lincoln  &  Beale,  for  appellee. 

Mr.  Justice  CConnob  delivered  the  opinion  of  the 
court. 
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Merriam  v.  Merrlam,  207  IlL  App.  474. 


Robert  H,  Merriam^  Appellant,  t.  Grace  H.  Merriam, 

Appellee. 

Gen.  No.  23,44S. 

1.  Bquitt,  I  453* — whc(4  U  effect  of  consent  decree.  A  consent 
decree  has  the  same  force  and  effect  as  a  decree  in  invitum. 

2.  Judgment,  |  502* — when  decree  in  favor  of  wife  in  serrate 
maintenance  tuit  is  res  judicata  as  to  all  defenses  available  to  hns- 
hand.  Where  defendant,  in  husband's  suit  for  divorce  for  drunken- 
ness, was  awarded  in  a  prior  suit  by  her  in  another  State  for  sepa- 
rate maintenance  a  decree  based  upon  a  stipulation  signed  by  him 
that  she  was  living  Apart  from  him  for  a  cause  legally  Justifying 
her  in  so  doing,  held  that  such  decree  was  res  judicata  as  to  all 
defenses  which  he  might  have  made,  whether  they  were  made  or 
not. 

8.  Judgment,  §  579* — what  effect  given  judgment  of  foreign  court 
having  jurisdiction.  The  Judgment  entered  by  the  court  of  one 
State*  if  it  had  Jurisdiction,  has  the  same  effect  in  another  State  as 
in  the  State  where  it  was  rendered,  and  is  conclusive  on  the  merits 
of  the  controversy,  even  if  fraud  had  intervened. 

4.  Judgment,  §  579* — when  decree  for  separate  maintenance  is 
bar  to  suit  for  divorce.  A  decree  for  separate  maintenance  obtained 
by  a  wife  against  her  husband  in  one  State  is  a  bar  to  a  suit  by 
him  in  another  State  for  divorce  based  upon  the  same  facts. 

6.  DivoBCE,  i  16* — what  constitutes  condonation  of  offense  of 
uHfe.  Where  defendant  in  a  suit  for  divorce  for-  drunkenness  had 
left  complainant  under  an  agreement  in  writing  that  should  she 
refrain  for  three  months  from  using  intoxicating  liquors  she  was 
to  return  to  and  live  with  him,  and  she  did  so  refrain  for  the 
agreed  time  and  then  returned  to  him,  but  he  refused  again  to  live 
with  her,  held  that  her  offense  was  condoned. 

6.  Divorce — when  shown  that  wif^s  intemperate  hahits  were  in- 
duced by  husband.  Evidence  in  a  suit  by  a  husband  for  divorce, 
held  sufficient  to  sustain  a  finding  that  complainant's  intemperate 
habits  induced  defendant's  like  habits,  by  example  and  invitation. 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon. 
Charles  A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed 
October  10,  1917. 

•See  Ullnoto  Notes  Oldest,  Vols.  XI  to  XV.  and  CvittiilattTO  Qmrtertj.  ■»■• 
topie  and  toctton  number. 
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LeBoy  Hackett,  for  appellant. 
Chytbaus,  Hbaly  &  Fbost,  for  appellee. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
conrt. 

By  this  appeal  appellant  seeks  to  reverse  a  decree 
of  the  Superior  Court  of  Cook  county,  dismissing  his 
bill  for  divorce  for  want  of  equity.  On  April  15, 
1914,  complainant  filed  his  bill  for  divorce  charging 
the  defendant  with  wilful  desertion  for  a  period  of 
more  than  two  years  from  and  after  April  8,  1912. 
The  defendant  answered  denying  that  she  had  wil- 
fully deserted  the  complainant  and  averred  that  she 
had  left  complainant's  home  on  or  about  May  5,  1912, 
at  his  request  and  against  her  own  wishes,  and  that 
he  thereafter  continuously  refused  to  live  with  her. 
The  answer  further  alleged  that  she  had  filed  her  bill 
for  separate  maintenance  against  the  complainant  in 
the  District  Court  of  Ramsey  county,  Minnesota,  De- 
cember 31,  1912,  charging  that  she  was  then  living 
separate  and  apart  from  the  complainant  for  a  cause 
legally  justifying  her  in  so  doing;  that  the  complain- 
ant appeared  as  defendant  in  that  suit,  ^  filed  his  an- 
swer, and  on  the  23rd  of  April,  1913  a  final  decree  was 
entered  in  her  favor  requiring  him  to  pay  her  $125  per 
month  as  and  for  her  separate  maintenance,  beginning 
December,  1912,  and  that  said  decree  was  still  in  full 
force  and  effect. 

October  21,  1914,  complainant  filed  an  amended  bill, 
charging  the  defendant  with  the  same  desertion  set 
tip  in  the  original  bill,  alleging  that  he  was  justified 
in  his  refusal  to  live  with  her  on  the  ground  that  she 
was  guilty  of  excessive  use  of  intoxicating  liquors  and 
habitual  drunkenness  for  more  than  two  years  prior  to 
April  8, 1912.  The  defendant  answered  setting  up  the 
proceedings  in  the  separate  maintenance  suit  in  Min- 
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nesota  and  denying  the  excessive  use  of  intoxicating 
liquors  and  the  charge  of  habitual  drunkenness,  and 
averred  that  she  had  wholly  refrained  from  the  use  of 
intoxicating  liquors  since  April  10,  1912 ;  and  averred 
that  under  the  Constitution  of  the  United  States  the 
complainant  was  bound  by  the  decree  of  the  Minnesota 
Court.  She  further  charged  the  complainant  with 
habitual  drunkenness  for  a  period  of  thirteen  years 
and  that  he  was  guilty  of  laches.  Afterwards  the  com- 
plainant amended  his  bill  and  averred  that  he  had 
refrained  from  filing  the  bill  and  setting  out  the  addi- 
tional facts  of  his  amended  bill  from  a  sense  of  pride 
and  respect  for  the  feelings  of  the  defendant. 

The  case  was  tried  before  the  chancellor,  who  found 
that  even  if  it  be  assumed  that  the  defendant  was 
guilty  of  the  excessive  use  of  intoxicating  liquors  for 
a  period  of  two  years  preceding  the  filing  of  the  bill, 
complainant  was  not  entitled  to  the  relief  prayed,  for 
the  reason  that  the  defendant's  intemperate  habits 
were  induced  by  the  solicitation  and  invitation  of  the 
complainant  and  that  he  could  not  take  advantage  of 
his  own  wrong. 

The  defendant  contends  that  as  section  1,  art.  IV 
of  the  Federal  Constitution  provides  that,  *'Pull  faith 
and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other 
State,"  the  decree  in  the  separate  maintenance  suit 
is  res  judicata,  and  therefore  the  bill  was  properly 
dismissed. 

The  record  discloses  that  the  parties  were  married 
in  Washington,  D.  C,  August  27,  1902;  that  they 
resided  as  husband  and  wife  in  that  city  for  a  num- 
ber of  years,  and  afterwards  moved  to  St.  Paul,  Min- 
nesota, where  they  took  up  their  residence  with 
complainant  *s  mother.  The  evidence  tends  to  show 
that  after  April  8, 1912,  on  account  of  the  excessive  use 
of  intoxicating  liquors  by  the  defendant,  complainant 
refused  to  live  with  her;  that  a  few  days  thereafter. 
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the  defendant  at  complainant  ^s  solicitation  and  re- 
quest and  pursuant  to  an  agreement  between  them  left 
St.  Paul  for  a  period  of  about  three  months,  going  to 
French  Lick  Springs,  Indiana,  and  Washington,  D.  C, 
for  the  purpose  of  breaking  herself  of  the  habit  of 
drinking;  that  at  the  end  of  said  period,  in  accord- 
ance with  their  agreement,  she  returned  to  the  mother 
of  the  complainant  at  St.  Paul,  but  he  refused  to  live 
with  her;  that  afterwards,  on  December  31,  1912,  she 
filed  her  bill  against  him  in  St.  Paul,  Minnesota,  for 
separate  maintenance,  alleging  that  since  November 
2,  1912,  he  without  any  cause  whatever  refused  to  live 
with  her  or  support  her,  and  that  she  was  without 
means  of  support.  To  this  suit  he  filed  his  answer, 
admitting  that  they  were  living  separate  and  apart 
several  months  prior  to  the  institution  of  that  suit. 
April  23,  1913,  there  was  filed  in  that  caae  a  written 
stipulation  by  the  parties.  It  was  there  stipulated 
"that  the  plaintiff  now  ij,  and  since  the  eighth  day  of 
April,  1912,  has  been  living  apart  from  her  husband 
for  a  cause  legally  justifying  her  in  so  doing;^'  and 
that  a  decree  might  be  entered  forthwith  without  fur- 
ther notice  requiring  the  husband  to  pay  the  wife  $125 
per  month,  together  with  solicitor 's  fees  and  costs.  On 
the  same  day  the  court  entered  a  finding  and  order  for 
judgment.  The  stipulation  was  made  a  part  of  the 
finding,  and,  on  examining  the  files,  judgment  was 
entered  in  favor  of  the  wife  and  against  the  husband, 
requiring  the  latter  to  pay  her  the  sums  as  provided  in 
the  stipulation  for  her  support  and  maintenance,  **so 
long  as  plaintiff  continues  to  live  separate  and  apart 
from  her  husband."  The  decree  followed  the  finding 
and  order  for  judgment  and  provided  that  the  sums 
therein  mentioned  be  paid  by  the  husband  to  the  wife, 
**so  long  as  the  said  cause  mentioned  in  said  stipula- 
tion exists." 

Complainant  contends  that  he  should  not  be  barred 
from  prosecuting  his  suit  in  this  State  by  reason  of 
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the  decree  entered  by  the  Minnesota  court,  for  the 
reason  that  the  issues  raised  by  the  pleadings  in  that 
suit  are  not  the  same  as  the  issues  raised  by  the  plead- 
ings in  this  case;  that  the  decree  by  the  Minnesota 
court  was  a  compromise  settlement,  no  evidence  hav- 
ing been  heard  by  the  court,  but  was  entered  solely 
upon  the  stipulation  of  the  parties;  that  a  decree 
entered  by  consent  of  the  parties  is  not  the  judgment 
of  the  court,  and  is  therefore  not  res  judicata. 

In  support  of  the  proposition  that  a  consent  decree 
is  not  res  judicata,  the  cases  of  Wadhams  v.  Gay, 
73  111.  415;  Umlauf  v.  Umlauf,  117  HI.  580;  WafUe  v. 
Wahle,  71  111.  510,  are  cited.  Each  of  these  cases  was 
analyzed  and  commented  upon  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Harding  v.  Harding, 
198  U.  S.  317,  where  the  same  contention  was  made. 
It  was  there  held  that  these  cases  did  not  support  such 
contention,  and  that  the  general  rule  in  Illinois  was 
''that  a  consent  decree  has  the  same  force  and  effect 
as  a  decree  in  invitum,*^  citing  Knobloch  v,  Mueller, 
123  m.  554;  O'Connell  v.  Chicago  Terminal  Transfer 
R.  Co.,  184;  111.  308.  To  the  same  effect  is  Healy  v. 
Deering,  231  111.  423,  where  it  was  held  that  a  decree 
entered  by  consent  of  the  parties  is  binding  upon  them 
and  cannot  be  reversed  or  impeached  by  them  or  set 
aside  by  a  bill  of  review  or  a  bill  in  the  nature  of  a 
bill  of  review,  fexcept  for  fraud. 

In  a  suit  between  the  parties  to  this  case,  instituted 
by  the  wife  against  the  husband  in  the  District  Court 
of  Ramsey  county,  Minnesota,  where  she  sought  to 
enjoin  him  from  prosecuting  the  suit  in  this  case  (127 
Minn.  21),  it  was  held  that  the  suit  for  separate  main- 
tenance '  *  was  an  equitable  action  for  separate  support, 
not  an  action  for  a  limited  divorce,'*  and  cited  Baier 
V.  Baier,  91  Minn.  165.  In  the  latter  case  it  was  held 
that  an  action  for  separate  maintenance  might  be 
maintained  independent  of  an  action  for  divorce ;  that 
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it  was  an  equitable  action  not  based  on  any  statute,  but 
based  on  the  powers  of  a  court  of  chancery;  that  *'a 
wife  who  is  living  separate  and  apart  from  her  hus- 
band for  a  cause  legally  justifying  her  may  maintain 
an  equitable  action  against  him  for  an  allowance  for 
her  separate  support/'  In  that  case  the  husband/ was 
permitted  to  introduce  evidence  tending  to  show  that 
his  wife  was  not  justified  in  living  separate  and  apart 
from  him.  In  the  separate  maintenance  suit  in  the 
District  Court  of  Minnesota  between  the  parties  to  this 
case,  the  husband  there  was  entitled  to  show,  if  he 
could,  that  his  wife  was  not  living  separate  and  apart 
from  him  for  a  cause  legally  justifying  her  in  doing  so 
— ^he  could  there  have  shown  that  the  separation  was 
caused  by  the  excessive  use  of  intoxicating  liquors, 
and  thereby  defeated  that  action.  But  he  did  not  see 
fit  to  do  so,  but  on  the  contrary  he  admitted  in  writing 
that  his  wife  was  then  living  separate  and  apart  from 
him  for  reasons  legally  justifying,  and  induced  the 
court  there  to  enter  a  decree  in  her  favor,  and  he  will 
not  here  be  permitted  to  stultify  himself  by  saying  that 
his  wife  was  living  separate  and  apart  from  him  by 
reason  of  her  own  fault.  It  will  be  seen  that  in  the 
separate  maintenance  suit,  the  question  in  issue  was 
whether  the  wife  was  living  separate  and  apart  from 
her  husband  for  a  legal  cause,  and  all  defenses  which 
the  husband  might  there  have  made  are  res  judicata, 
whether  they  were  actually  made  or  not.  Muren  Coal 
&  Ice  Co.  V.  Howell,  217  HI.  190. 

Furthermore,  it  appears  that  the  desertion  and  the 
excessive  use  of  intoxicating  liquors  that  the  husband 
charges  his  wife  with  all  took  place  prior  to  their  sep- 
aration, April  8, 1912,  and  several  months  prior  to  the 
filing  of  the  separate  maintenance  suit  in  Minnesota, 
and  therefore  each  of  these  defenses  was  available  to 
him  in  that  court  and,  not  having  been  there  made,  he 
is  now  concluded. 

Counsel  for  complainant  states  in  his  brief  that 
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while  the  stipulation  filed  in  that  court  conceded  that 
the  wife  was  living  separate  and  apart  from  her  hus- 
band without  her  fault,  the  record  in  this  case  shows 
that  they  were  living  separate  and  apart  because  the 
husband  felt  he  was  grievously  wronged,  and  for  no 
other  reason.  But,  even  if  this  were  true,  the  judg- 
ment entered  by  a  court  of  one  State,  if  it  had  juris- 
diction, has  the  same  effect  in  other  States  as  in  the 
State  where  it  was  rendered,  and  is  conclusive  on  the 
merits  of  the  controversy,  even  if  fraud  had  inter- 
vened.   Forrest  v.  Fey,  218  111.  165. 

Complainant  further  contends  that  a  decree  entered 
in  the  separate  maintenance  suit  is  not  a  bar  to  a  later 
proceeding  for  absolute  divorce  between  the  same  par- 
ties, citing  Umlauf  v.  Umlauf,  supra.  Complainant  in 
his  brief  states  that  ^'he  seeks  redress  in  the  amended 
bill  on  the  same  ground  as  in  his  original  bill,  namely, 
desertion — .the  desertion,  however,  being  for  cause — 
and  the  charge  of  drunkenness  added  in  the  bill  and 
established  by  the  evidence  to  show  the  cause/'  In 
Qther  words,  that  while  he  refused  to  longer  live  with 
his  wife,  it  amounted  to  desertion  on  her  part,  for  the 
reason  that  she  was  guilty  of  habitual  drunkenness, 
which  justified  him  in  refusing  to  longer  live  with  her. 
•In  the  Hardmg  case,  supra,  it  was  held  that  a  decree  in 
a  maintenance  suit  entered  in  a  suit  brought  by  the 
wife  against  the  husband  in  Illinois  was  a  bar  to  a  suit 
for  divorce  brought  by  him  against  his  wife  on  the 
ground  of  wilful  desertion  in  the  court  of  California, 
The  court  there  said  (p.  329):  **The  sole  ground 
alleged  for  granting  the  divorce  was  wilful  desertion 
by  the  wife  in  the  month  of  February,  1890.  The  an- 
swer of  the  wife  •  •  •  specially  pleaded  the 
proceedings  and  the  decree  of  the  Illinois  court  and 
the  admission  of  the  husband  on  the  record  therein  as 
to  the  separation  being  without  the  fault  of  the  wife, 
all  of  which,  it  was  asserted,  established  by  the  thing 
adjudged  that  her  living  apart  was  justified  and  did 
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not  constitute  desertion."  In  that  case  the  charge  in 
the  bill  for  separate  maintenance  averred  that  the 
separation  took  place  in  February,  1890.  The  husband 
in  Ids  bill  for  divorce  on  the  ground  of  desertion 
averred  that  the  desertion  took  |dace  in  February, 
1^0.  The  court  further  said  (p.  S39):  **Froni  the 
standpoint  of  a  decree  in  favor  of  the  wife  in  the  suit 
for  separate  maintenance  the  issues  raised  and  deter- 
mined were  absolutely  identical.''  In  the  instant  case, 
it  is  admitted  that  the  separation  took  place  April  8, 
1912;  that  this  was  the  fact  shown  in  the  separate 
maintenance  suit,  and  also  as  shown  in  the  instant 
case.  It  therefore  jEippears  that  the  wife  was  claiming 
that  she  was  living  separate  and  apart  without  her 
fault  in  the  separate  maintenance  suit  during  the  same 
period  of  time  which  the  husband  is  claiming  that  the 
desertion  took  place.  The  Harding  case,  supra,  is 
therefore  directly  in  point 

The  defendant  contends  that  even  if  she  was  guilty 
of  the  excessive  use  of  intoxicating  liquors,  complain- 
ant condoned  the  offetise.  The  record  discloses  that 
after  the  separation  of  the  parties,  April  8, 1912,  nego- 
tiations were  carried  on  between  them  through  thdr 
respective  attorneys  at  St.  Paul,  whereby  the  defend- 
ant, at  the  request  of  the  complainant,  agreed  to  leave 
St.  Paul  for  a  period  of  three  months,  unless  he  asked 
her  to  return  at  an  earlier  date ;  that  she  intended  to  gq 
to  French  tdek  Springs  and  Washington,  D.  C;  that 
after  three  months'  absence,  if  in  tiie  meantime  she 
refrained  from  the  use  of  intoxicating  liquors,  it  was 
understood  that  she  was  to  return  to  her  husband  and 
they  were  to  continue  to  live  together  as  husband 
and  wife ;  that  if  after  returning  she  again  used  liquor, 
he  would  refuse  to  live  with  her.  This  agreement  was 
reduced  to  writing.  In  accordance  therewith  the  de- 
fendant left  St.  Paul,  going  to  Washington,  D.  C,  and 
other  plaees,  and  remained  absent  for  more  than  three 

months,  during  all  of  which  time  she  refrained  from 
Vol  ccvn  ti 
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the  use  of  intoxicating  liquors.  Upon  her  return  to 
St.  Paul,  her  husband  refused  to  live  with  her,  without 
any  reason  other  than  that  which  had  taken  place 
prior  to  the  separation  April  8,  1912.  He  agreed  to 
reinstate  her  to  her  marital  rights  upon  condition, 
and  she  performed  the  condition.  We  think,  therefore, 
that  there  was  a  condonation  of  the  offense  by  the  com- 
plainant. Complainant  contends  that  there  can  be  no 
condonation  unless  the  guilty  party  is  reinstated  to 
all  marital  rights,  and  as  this  was  not  done  in  the 
instant  case,  there  was  no  condonation.  The  case  of 
Anderson  v.  Anderson,  89  Neb.  570,  is  cited  in  support 
of  this  contention.  In  that  case  there  was  an  agree- 
ment whor6by  the  husband  was  to  go  to  a  sanitajium 
to  be  cured  of  certain  ailments,  and  for  this  purpose 
agreed  to  stay  for  a  certain  period.  Before  the  ex- 
piration of  the  time  and  before  he  was  cured,  he 
returned  and  again  repeated  the  offenses  charged 
against  him.  It  was  there  held  that  there  was  no 
condonation.  It  is  obvious  that  the  facts  in  that  case 
are  entirely  dissimilar  to  the  facts  in  the  case  at  bar. 

Complainant  further  contends  that  the  court  was  in 
error  in  refusing  to  find  that  he  had  established  that 
defendant  was  guilty  of  wilful  desertion,  on  the  ground 
that  the  manifest  weight  of  the  evidence  shows  the 
defendant  to  be  guilty  of  habitual  drunkenness  for 
more  than  two  years  prior  to  the  filing  of  the  bill.  We 
have  carefully  examined  the  evidence  in  the  record, 
and  are  clearly  of  the  opinion  that  both  parties  used 
to  excess  intoxicating  liquors,  and  after  a  careful 
consideration  we  are  unable  to  say  that  the  finding 
of  the  chancellor,  that  the  intemperate  habits  of  the 
defendant  were  induced  by  example  and  invitation  of 
the  complainant,  is  not  sustained  by  the  evidence.  The 
decree  of  the  Superior  Court  of  Cook  county  is  af- 
firmed. 

Affirmed. 
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Chieago  &  Western  Indiana  Railroad  Company,  Appel- 
lant, y.  Guaranty  Company  of  North  America, 
Appellee. 

Oen.  No.  32,261. 

1.  iNDEMNirr,  I  28* — when  question  for  jury  whether  insurer 
uxiived  limitation  clause  for  commencement  of  action  on  bond. 
Where  an  employer's  Indemnity  bond  required  that  an  action  there- 
on should  be  brought  within  one  year  after  discoyery  by  the  assured 
of  a  default  thereunder,  held,  in  an  action  brought  on  the  bond 
more  than  one  year  after  such  discovery,  that  the  assured  was  en 
titled  to  have  the  Jury  pass  upon  the  evidence,  if  there  was  sufficient 
evidence  beyond  a  scintilla,  which  tended  to  prove  that  the  insurer 
had  waived  the  limitation  clause. 

2.  TuAi^  f  195* — when  verdict  for  defendant  should  not  he  di- 
rected.  A  verdict  for  the  defendant  should  not  be  directed  where 
there  is  in  the  record,  evidence  which  fairly  tends  to  prove  all  the 
material  averments  of  the  declaration. 

3.  Indemnity,  |  28* — when  verdict  for  defendant  should  not  6e  di- 
rected. Evidence  held  to  tend  to  show  that  plaintiff  may  have  de- 
terred from  instituting  legal  proceedings  on  an  employer's  indem- 
nity bond,  issued  by  defendant,  within  one  year  after  plaintiffs 
discovery  of  a  default  thereunder,  as  required  by  the  bond,  by 
negotiations,  conversations  and  letters  with  defendant,  so  that 
defendant's  motion  for  a  directed  verdict  should  have  been  over- 
ruled, in  an  action  brought  on  the  bond  more  than  one  year  after 
sach  discovery. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  10»  1917. 

C.  G.  Austin,  Jr.,  and  Bevbbly  W.  Howe,  for  appel- 
lant. 

L,  0.  CooPBB  and  C.  W.  Grbenfieu),  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

•See  niiBoto  Notes  Divest,  Tols.  XI  to  XV,  aad  CiimiihitiTe  Quarterly,  same 
topie  and  section  number. 
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This  is  an  appeal  from  a  judgment  upon  a  directed 
verdict  in  favor  of  appellee  in  a  snit  in  assumpsit 
brought  by  appellant,  the  Chicago  &  Western  Indiana 
Railroad  Company,  against  The  Guaranty  Company 
of  North  America  (in  the  Municipal  Court  of  Chicago), 
upon  an  indemnifying  bond 

One  Coyer,  a  clerk  employed  by  the  Chicago  & 
Western  Indiana  Railroad  Company  (hereinafter 
called  appellant),  had  charge  of  certain  railroad 
tickets  and  parcel-room  checks.  In  a  schecMe  at- 
tached to  an  indemnifying  bond  dated  April  1,  1905, 
between  The  Guaranty  Company  of  North  America 
(hereinafter  called  appellee)  and  the  appellant,  the 
name  of  Coyer  appeared  as  ticket  clerk^  bonded  in 
the  sum  of  $2,000*  About  July  1,  1912,  while  the 
indemnifying  bond  was  in  fbrce,  it  was  fiscovered 
that  Coyer  had  misappropriated,  between  March^  1910, 
and  July  4,  1912,  funds  of  the  appellant,  to  the  extent 
of  $2,592.20.  It  is  not.  disputed  that  the  default  oc- 
curred, or  that  it  was  covered  at  the  time  by  the 
indemnifying  bond.  The  bond  provided  that  appelant 
must  begin  suit  within  one  year  of  the  discovery  of 
the  clerk's  default;  also,  that  an  audit  of  accounts 
should  be  made  once  a  year. 

On  July  23, 1913,  twenty-two  days  more  than  a  year 
after  July  1, 1912,  appellant  brought  suit  in  the  Munici- 
pal Court  against  the  appellee  for  the  sum  of  $2,000^ 
alleged  to  be  due  on  the  bond.  Upon  the  trials  and  at 
the  conclusion  of  the  appellant  *s  case,  the  trial  judge, 
on  the  ground  that  the  suit  was  not  brought  within  a 
year,  and  because  the  evideno^  did  not  shew,  m  his 
opinion,  a  sufficient  audit  to  comply  with  the  require- 
ments of  the  bond,  sustained  a  motion  of  the  appellee 
to  instruct  the  jury  to  find  the  issuer  for  the  appeDee ; 
and  upon  the  jury  returning  a  directed  verdict,  judg- 
ment was  entered  accordingly  in  favor  of  the  appellee. 

It  is  claimed  by  the  appellant,  first,  that  inasmodi 
as  there  was  evidence  tending  to  show  that  the  ap- 
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pellea  took  part  in  certain  negotiations  with  appellant 
looking  towarda  a  settlement,  which  negotiations  de- 
terred appellant  from  beginning  suit  within  the  year, 
the  trial  jndge  erred  in  refusing  to  submit  that  evi* 
denee  to  the  jury;  second,  that,  a  suflScient  audit, 
according  to  section  4  of  the  bond,  was  made. 

It  is  contended  by  tile  appellee,  first,  that  inasmuch 
as  section  13  of  the  bond  provided  "that  no  suit  or 
proceeding  at  law  or  in  equity  shaU  be  brought,  or 
arbitration  required,  to  recover  any  sum  hereby 
insured,  unless  the  same  is  commenced  within  one  year 
(365  days)  from  the  date  of  the  first  discovery  by  or 
on  behalf  of  the  employer,  of  any  default  of  the  em- 
ployee in  respect  of  whom  claim  shall  have  been 
made,''  and  the  suit  was  not  brought  until  after  the 
expiration  of  the  full  year,  that  it  is  not  liable ;  second, 
that  no  sufficient  annual  audit  was  made,  as  was  re- 
quired by  section  4  of  the  bond. 

As  to  the  evidence  of  negotiations  with  appellant 
looking  towards  a  settlement,  which  may  have  deterred 
appellant  from  beginning  suit  within  a  year,  and 
whether  it  was  sufficient  to  justify  its  submission  to 
the  judgment  of  the  jury : 

Practically  all  the  negotiations  and  letters  written 
were  between  Cooper,  representing  the  appellee,  and 
Austin,  representing  the  appellant,  each  as  counsel. 
In  the  course  of  the  year,  July  1,  1912  to  July  1,  1913. 
the  limitation  fixed  by  the  bond,  within  which  time  it 
was  provided  suit  should  be  brought,  the  counsel  for 
appellant  and  appellee  had  a  number  of  conferences 
looking  towards  an  amicable  adjustment  of  the  matter 
without  suit;  and  between  them  a  number  of  letters, 
ail  pertaining  to  a  prospective  settlement,  and  con- 
taining counter  propositions,  were  written.  The  evi- 
dence is  too  voluminous  to  set  forth  very  fuUy  here, 
so  we  shall  merely  give  a  succinct  analysis  and  re- 
same* 

The  letter  of  October  14,  1912,  from  appellee  to  ^- 
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pellant,  made  an  offer  of  (1)  payment  of  $1,500,  that 
is,  seventy-five  per  cent,  of  the  total  claim,  or  (2) 
$1,000  and  an  equal  division  between  appellant  and 
appellee  of  what  might  be  recovered  from  the  de- 
faulter. It  also,  further,  expressed  as  a  reason  for  the 
offer  of  compromise,  a  desire  to  end  the  **  matter  in  an 
amicable  way  and  to  dispose  of  it^'  and  referred  to  thc^ 
pleasant  relations  which  had  existed  between  appel- 
lant and  appellee  and  a  desire  to  save  appellee  from 
any  **  possible  legal  controversies. ' '  That  letter  cer- 
tainly constituted  some  evidence  tending  to  prove  that 
appellant  may,  by  reason  of  it,  have  been  deterred 
from  beginning  suit  as  soon  as  it  would  have 
done  otherwise.  That  it  may  have  had  some  such 
effect  is  evidenced,  also,  by  the  letter  of  October  31, 
1912,  from  appellant,  in  reply,  which  contains  the  f ol 
lowing  language:  *'I  have  not  replied  to  your  lettor 
of  October  14th  heretofore,  because  I  have  been  wait- 
ing to  hear  from  the  President  and  General  Manager 
in  reference  to  the  proposition  of  compromise  sub- 
mitted by  you.'*  Appellee's  proposition  of  settlement 
of  October  14th  (supra)  was  answered  on  October  Slst, 
that  is,  seventeen  days  afterwards,  and  that  lapse  of 
time  was  caused,  in  all  probability,  by  appellee's  let- 
ter of  October  14,  1912.  Also,  the  letter  of  appellant, 
February  1,  1913,  states  that  appellee  *4s  waiting 
patiently  for  your  solicitor  *  *  *  to  call  at  this 
ofBce  as  agreed,  that  we  may  take  up  this  matter  with 
a  view  to  arriving  at  an  amicable  adjustment."  Ob- 
viously the  time  was  passing  by  reason  of  the  mutual 
negotiations  and  so  much  so  that  even  the  appellee 
was  complaining. 

Later  on,  February  20,  1913,  after  a  personal  con- 
ference on  the  matter,  counsel  for  appellee  wrote  mak- 
ing an  offer  of  $1,500  and  a  division  of  what  might 
be  received  from  Coyer  after  appellant  had  received 
$1,500;  and  that  letter  contained  the  expressions  **an 
amicable  adjustment  of  the  matter,''  **for  the  purpose 
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of  bringing  about  an  amicable  settlement  of  this  mat- 
ter, and  to  save  any  possible  necessity  of  resorting  to 
the  conrts,'^  **and  this,  we  sincerely  hope,  we  may  be 
able  to  do  in  this  case,  hence  the  above  offer,  which  I 
certainly  hope  will  prove  satisfactory  and  acceptable 
to  yonr  Company. ' '  At  that  time  almost  eight  months 
of  the  limitation  of  twelve  months  had  elapsed  and 
still  counsel  for  the  appellant  and  appellee,  appar- 
ently, were  still  at  work  endeavoring  to  make  a  set- 
tlement. Of  course,  the  bona  fides  of  the  counsel  we 
take  for  granted.  A  serious  effort  was  being  made  to 
settle  the  matter  out  of  court. 

On  February  26,  1913,  counsel  for  appellant  replied 
to  appellee  that  he  had  taken  the  matter  up  with  ap- 
pellant and  that  it  declined  the  offer  of  settlement. 
Taking  the  matter  up,  of  course,  consumed  time  and 
that  was  the  normal  result  of  appellee's  conduct  in 
making  its  proposition  and  having  it  entertained  by 
appellant.  Another  offer  of  settlement  was  made  by 
appellee  on  April  14, 1913.  That  was  an  offer  of  $1,000 
and  an  equal  division  of  what  might  be  recovered  from 
Coyer  (and  Cams,  another  alleged  defaulter).  That 
letter  contained  the  phrase  *  *  and  are  satisfied  that  this 
Company  has  dealt  with  them  fairly,  then  settle  on 
that  basis.'*  As  late  as  June  13,  1913,  appellee  wrote 
to  the  auditor  of  appellant  referring  him  to  the  letter 
of  April  14,  1913. 

The  letters  of  October  14,  1912,  October  31,  1912, 
February  1,  1913,  February  20,  1913,  February  25, 
1913  and  Jtoe  13,  1913,  together  with  the  personal 
conferences,  all  taken  together,  certainly  constitute 
considerable  evidence  tending  to  show  that  counsel 
(acting  for  appellant)  may  have  been  dissuaded,  from 
time  to  time,  within  the  year,  from  beginning  suit. 

The  subject  of  waiver  or  estoppel  as  to  provisions, 
in  similar  contracts,  has  been  considered  by  the  courts 
of  this  and  other  States,  and  in  some  instances  it  has 
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been  held  that  the  insnrer  by  his  conduct  had  waived 
the  condition^  or  estopped  himself  from  taking  ad- 
/  vantage  of  it. 

In  North  American  Ace.  Ins.  Co.  v.  WUliamson,  118 
111.  App.  670,  the  court  used  the  following  language: 
''Stipulations  to  sue,  if  at  all  within  the  time  limited 
by  the  policy  and  less  than  statutory  limitation,  may 
be  waived  by  the  parties.  Slight  evidence  of  waiver 
will  be  suflScient."  In  Allemania  Fire  Ins.  Go.  v.  Peck, 
133  111.  220,  which  was  an  action  on  an  ingurance 
policy  where  the  defendant  pleaded  in  bar  the  failure 
of  the  plaintiff  to  sue  within  the  sis:  months'  time 
limited  in  the  policy  and  the  plaintiff  replied  that  the 
defendant  held  out  reasonable  hopes  for  an  adjustment 
and  thereby  deterred  the  plaintiff  from  commencing 
suit,  the  court  held  that  where  the  conduct  of  a  party 
induces  another  to  delay  the  bringing  of  a  suit  within 
the  time  limited,  by  holding  out  reasonable  hopes  of 
an  adjustment  or  settlement  of  the  claim,  the  limita- 
tion is  waived.  In  Illinois  Live  Stock  Ins.  Co.  v.  Baker, 
153  IlL  240,  the  court  used  the  following  language: 
*'The  vital  issue  on  the  trial  was,  had  the  company 
waived  the  time  within  which,  by  the  terms  of  the  pol- 
icy, the  suit  should  have  been  begun.  That  the  evi- 
dence tended  to  prove  such  waiver,  under  the  rule 
announced  in  the  cases  cited  by  Judge  Wall,  and  again 
laid  down  in  Allemania  Fire  Ins.  Co.  v.  Peck,  133  Dl- 
220,  is  beyond  controversy."  That  case  quotes  and 
flfuictions  the  following  language  of  Mr.  Justice  Wall : 
* '  If  there  was  once  a  waiver  it  could  not  be  recalled  or 
revoked.  If  any  substantial  part  of  the  time  provided 
by  the  limitation  is  lost  by  reason  of  the  waiver,  tlie 
limitation  is  wholly  gone.  It  cannot  be  revived,  nor 
can  the  plaintiff  be  required  to  sue  within  any  time 
fihort  of  the  statutory  limitations.'*  In  WiUianis  «;. 
Bamkers*  Union  of  Chicago,  166  HL  495,  the  court  used 
the  following  language :  *  *  It  is  urged  by  the  appellant 
that  the  suit  not  being  brought  within  one  year  from 
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the  death  of  the  insured,  there  was  no  right  of  recov- 
ery. The  jury  found  especially  that  the  appellant  held 
out  to  the  appellee  reasonable  hopes  of  a  settlement 
of  the  claim.  We  think  the  evidence  suflScient  to  sus- 
tain the  finding  and  also  that  the  same  tended  to  show 
that  the  appellee  was  thereby  induced  to  delay  bring- 
ing suit,  tinder  the  circumstances  the  appeUant  is 
held  to  have  waived  the  said  limitation  clause.'* 

In  the  instant  case  appellant  was  entitled  to  have 
the  jury  pass  upon  the  evidence  if  there  was  sufficient 
evidence  beyond  a  scintilla,  which  tended  to  prove  that 
appellee  had  waived  the  limitation  clause.  Appellant 
may  have  believed,  and  justifiably,  that  the  negotia- 
tions with  appellee  would  probably  result  in  a  settle- 
ment  of  the  case  and,  as  a  result  of  that  belief,  induced 
by  appellee's  conduct,  postponed  beginning  «uit;  and 
it  follows,  therefore,  that  the  evidence  should  have 
been  submitted  to  the  jury.  We  are  not  able  to  say 
that  the  jury  would  not  be  justified  in  concluding,  from 
the  evidence,  that  appellant  was  deterred  from  bring- 
ing suit  within  the  year.  If  the  conduct  of  appellee 
actually  did  induce  appellant  to  think  or  believe  that 
a  settlement  might  be  consummated,  and  to  act  accord- 
ingly, then  there  was  evidence  of  a  waiver,  or  pertain- 
ing to  a  waiver,  that  should  have  been  submitted  to  the 
jury.  It  is  not  a  question  of  meeting  of  minds,  as  in 
the  case  of  a  contract,  but  rather,  what  eflfect,  reason- 
ably considered,  did  the  overt  acts  of  appellee  have 
on  the  conduct  of  appellant.  What  effect,  if  any,  ap- 
pellee's conduct,  in  the  course  of  the  negotiations 
through  its  letters  and  conferences,  had  upon  the  eon- 
duct  of  appellant,  was  a  subject  to  be  considered  by 
the  jury.  Whether  or  not  the  negotiations,  confer- 
ences and  letters  did  deter  the  appellant  from  institut- 
ing legal  proceedings,  where  there  was,  as  here,  evi- 
dence tending  reasonably  to  show  that  the  appellant 
may  have  been  deterred  from  beginning  suit,  was  a 
qneation  for  the  jury  to  answer. 
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As  to  the  quantity  and  quality  of  the  evidence, 
applying  the  rule  laid  down  in  Libby,  McNeill  (B  Libby 
V.  Cook,  222  111.  206,  that  '*a  verdict  for  the  defendant 
should  not  be  directed  when  there  is  in  the  record 
evidence  which  fairly  tends  to  prove  all  the  material 
averments  of  the  declaration,  *'  we  are  of  the  opinion 
that  the  motion  of  the  appellee  at  the  close  of  appel- 
lant's evidence  for  a  directed  verdict  should  have  been 
overruled. 

As  to  whether  appellant  complied  with  clause  4  of 
the  bond,  which  is  a  provision  *'that  the  employer 
shall  observe  due  diligence  and  exercise  reasonable 
skill,  care  and  precaution  in  the  examination  and 
supervision  of  the  books  and  accounts  of  said  em- 
ployees for  the  prevention  or  detection  of  default,  and 
shall  also  cause  a  competent  inspection,  audit  and  ver- 
ification of  their  books  and  accounts,  and  for  all  cash, 
securities  and  property  in  their  custody  •  •  *  to 
be  made  at  least  once  within  every  twelve  months.'' 

Coyer 's  duty  as  ticket  clerk  was  to  keep  an  accu- 
rate record  of  the  stock  of  suburban  tickets  and  to 
dispense  those  tickets  to  the  agents  along  the  line  as 
they  were  in  need ;  also  to  keep  a  correct  record  of  the 
amounts  of  money  turned  in  by  the  different  agents 
along  the  line.  He  also  had  charge  of  the  parcel-room 
tickets  and  checks  in  the  Dearborn  and  Englewood 
stations  and  gave  them  out  to  the  parcel-room  clerks. 
Also,  he  kept  a  record  of  the  amounts  of  money 
transmitted  to  the  company  by  the  ticket  agents  along 
the  line.  Apparently  his  default  consisted  in  a  failure 
to  turn  over  all  the  receipts  from  the  parcel  room, 
the  amount  of  his  defalcation  being  approximately  the 
difference  between  the  face  value  of  the  tickets  sold 
and  the  amount  turned  in.  The  amounts  unaccounted 
for  were  taken  between  March,  1910  and  July  4,  1912, 
and  amounted  approximately  to  $2,500. 

The  evidence  shows,  through  the  testimony  of  the 
assistant  auditor  for  the  appellant,  that  there  was  an 
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annual  audit  of  the  parcel  room  made  by  chartered 
accountants  and  that  there  were  other  audits  made  *  *  at 
least  twice  a  year''  and  that  "There  was  an  audit 
made  of  his  ( Coyer 's)  accounts/'  The  bond  itself 
does  not  specifically  provide  for  an  audit  of  the  ac- 
counts of  each  employee.  What  it  does  provide  for  is 
that,  in  the  matter  of  supervision  of  the  accounts, ' '  due 
diligence"  and  '* reasonable  skill,  care  and  precau- 
tion" shall  be  shown.  The  testimony  of  the  assistant 
auditor  i&  not  only  evidence  tending  to  show,  but 
strong  evidence,  that  the  requirements  of  the  bond 
were  complied  with.  The  fact  that  the  assistant 
auditor  testified,  on  the  cross-examination,  that  if  an 
audit  had  been  made  **of  the  accounts  involving  the 
parcel  room  and  the  moneys  received  there  and  the  par- 
cel room  checks  as  returned  to  the  custody  •  *  * 
of  Coyer"  that  the  shortage  would  have  been  dis- 
covered, may  be  some  evidence,  but  certainly  it  is  not 
sufficient  evidence  that  the  provision  in  the  bond  was 
not  complied  with. 

Inasmuch  as  we  are  of  the  opinion  that  the  trial 
court  erred  in  directing  a  verdict  for  the  defendant, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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FelW  ▼.  Home  Ins.  Co.  of  New  York,  207  111.  App.'492. 


JL  H.  Felgar,  Plaintiif  in  Error,  t.  Home  Insuranee 
•Company  of  New  York,  Defendant  in  Error. 

Gen.  No.  22,290.    (Not  to  be  reported  in  full.) 

« 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidan  E. 
Fbt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  October  10,  1917. 

Statement  of  the  Case. 

Action  by  H.  H.  Felgar,  plaintiff,  against  the  Home 
Insurance  Company  of  New  York,  a  corporation,  de- 
fendant, upon  a  policy  of  insurance  on  plaintiff's 
automobile.  From  a  judgment  for  plaintiff  for  $6.50, 
he  brings  error. 

.Plaintiff's  automobile  was  taken  from  his  garage 
without  his  knowledge  by  persons  unknown  and  was 
returned  in  a  damaged  condition.  The  statement  of 
claim  set  forth  a  loss  of  $97.80,  including  for  tools, 
$4.20 ;  repair  bill,  $63.60 ;  vulcanizing  inner  tubes,  $5 ; 
damage  to  top  and  curtains,  $25;  and  unearned  pre- 
mium, $6.50,  defendant  having  canceled  the  policy 
prior  to  its  termination  by  its  terms. 

Emoby  J.  Smith,  for  plaintiff  in  error. 

Chakles  B.  Obermeyer,  for  defendant  in  error. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  WoBDS  AND  PHBASEs — "piZ/ertii/c"  defined.  "Pilferage**  has  but 
one  meaning  and  Is  some  form  of  stealing. 

2.  InsuBANCE,  (  397a* — what  does  not  constitute  theft,  robbery  or 
pilferage  of  automobile.  Where  plaintiff's  automobile  was  taken 
from  his  garage  by  some  one  unknown  and  was  returned  so  dam- 
aged as  to  require  repairs  to  various  parts  and  some  tools,  held 
that  such  damage  and  loss  were  not  within  the  terms  of  an  insur- 
ance poUcy  providing  against  "theft,  robbery  or  pilferage." 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  «ad  CumnlAtlvo  Qnartavljr.  hum 
topic  and  section  number. 
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nmk  ThomoBy  Appellee,  t.  L.  P.  Larson,  Jr.  Com- 
'  puty^  Appellant. 

Cffou  No.  22,807.    (Not  to  he  reported  1b  fulL) 

Appeal  trora  the  Cou^tr  Oomrt  of  Cook  connty;  the  Hon.  J.  J. 
OooKB,  Judge,  ppeflidliiff.  Heard  in  the  Branch  Appellate  Court  at 
the  IfaMh  tent,  JJM.    AOrmed.    Opinion  filed  October  10,  1917. 

Statement  of  the  Case. 

Action  by  Frank  Thomas,  plaintiff,  against  L.  P. 
liarson,  Jr.  Company,  defendant,  to  recover  damages 
for  breach  of  a  contract^of  employment  Prom  a  judg- 
ment for  plaintiff  for  $410,  defendant  appeals. 

William  A.  Jbknikgs,  for  appellant. 

Defbbes,  Buckinqham  &  Eaton  and  Lewis,  McKay 
&  BowN,  for  appellee;  Bichabd  Gates  Hoffman  and 
Don  Keknsxh  JoNxa,  of  connseL 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

Abatraet  of  the  Peeisioii. 

1.  MAsm  AND  BEBYANT,  |  84* — whcn  cvidence  iJiotoi  contract  cf 
employment  for  one  year.  In  an  action  by  a  servant  against  his 
master  for  breach  of  a  contract  of  employment,  evidence  held  suffi- 
cient to  show  a  contract  of  employment  for  one  year. 

2.  Masteb  and  bebvant,  I  84* — when  evidence  ehowe  loaiver  of 
fumUhing  of  list  of  customers  as  prerequisite  to  employment.  In 
an  action  by  a  servant  against  his  master  for  breach  of  a  contract 
of  employment,  evidence  held  sufficient  to  show  that  the  furnishing 
of  a  list  of  customers  by  plaintiff  as  a  prerequisite  to  employment 
was  waived. 

•flee  BllBete  M«tos  Dlgcet.  Veto.  ZI  to  XV,  and  Gaaralattve  OnarCcrly, 
tojple  and  ■ectloiK  Dvmber. 
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William  Eicholtz,  Administrator,  Appellee,  v.  Tillage 

of  Forest  Park,  Appellant. 

Oen.  No.  22,322.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Datid 
F.  Matchett,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Ailirmed.  Opinion  filed  October  10, 
1917. 

Statement  of  the  Case. 

Action  by  William  Eicholtz,  administrator  of  the 
estate  of  Herman  C.  Eicholtz,  deceased,  plaintiflf, 
against  the  Village  of  Forest  Park,  defendant,  to  re- 
cover for  the  death  of  deceased  due  to  an  electric 
shock  from  the  hoisting  chain  on  one  of  defendant's 
light  poles.  From  a  judgment  for  plaintiflf  for  $4,250, 
defendant  appeals. 

Frank  S.  Bigheimbr,  for  appellant ;  Frank  J.  Lam- 
MBRS,  of  counsel. 

Frank  W.  Swett,  for  appellee. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MuNiaAAL  CORPORATIONS,  f  983* — wMt  is  duty  of  city  at  to 
maintenance  of  electric  light  poles  on  street  in  safe  condition,  A 
city  is  under  obligation  to  sed  that  a  public  street,  on  which  an 
electric  light  pole  owned  by  it  is  located,  is  not  rendered  unsafe, 
owing  to  an  uninsulated  chain  on  such  pole  five  and  a  half  feet 
from  the  ground  becoming  heavily  charged  with  electricity. 

2.  Municipal  corporations,  8  983* — when  negligence  of  dty  in 
maintenance  of  electric  light  pole  in  dangerous  condition  is  sKoton. 


•See  nilDoifl  Notes  DIfrest,  Vols.  XI  to  XV,  Mid  CnmolatlTO  Qwtftcily, 
topic  and  section  nomber. 
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In  an  action  by  a  city  for  the  death  of  a  sixteen-year-old  boy,  due 
to  an  electric  shock  from  a  charged,  uninsulated  hoisting  chain  on 
one  of  the  defendant's  light  poles,  where  it  appeared  that  one  of 
the  drop  wires  was  in  contact  with  one  of  the  steps  of  the  pole,  that 
the  chain  was  in  contact  with  the  step  or  post,  that  the  covering  on 
the  drop  wire  was  ragged  for  some  distance,  and  that  no  insulator 
balls,  or  similar  apparatus,  were  used  to  prevent  the  charging  of 
the  chain,  evidence  held  sufficient  to  sustain  a  finding  that  defendant 
was  guilty  of  negligence. 

3.  Death,  §  21* — when  evidence  shows  that  electric  shock  from 
city  light  pole  wns  proximate  cause  of  death.  In  an  action  against 
a  city  for  the  death  of  a  sixteen-year-old  boy,  due  to  an  electric 
shock  from  a  charged,  uninsulated  hoisting  chain  on  one  of  de- 
fendant's light  poles,  where  there  was  evidence  that  deceased  had 
been  iU  and  had  suffered  from  various  diseases,  and  two  physicians 
testified  that  the  cause  of  death  was  heart  disease,  and  it  further 
appeared  that  he  touched*  the  chain,  could  nofc  release  himself, 
cried  out,  was  disconnected  by  force,  and  immediately  died,  evidence 
held  sufficient  to  sustain  a  finding  that  the  electric  shock  was  the 
proximate  cause  of  his  death. 

4.  Death,  |  67* — when  verdict  not  excessive.  A  verdict  for 
$4,250  for  the  death  of  a  sixteen-year-old  boy  as  the  result  of  a 
charge  of  electricity  from  a  city  light  pole,  held  not  excessive. 


Annie   J.   Alke,    Appellant,   y.    Frederlek   W.   Alke, 

Appellee. 

Gen.  No.  22,329.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Yi^lliam 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  October  10,  1917. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Annie  J.  Alke,  plaintiff, 
against  Frederick  W.  Alke,  defendant,  to  recover  the 
sum  of  $2,000  alleged  to  be  due  under  a  contract  relat- 

•8ee  Illinois  Note*  Digest,  Vol*.  XI  to  XV,  and  Cumalatlve  Quarterly,  Mme 
topic  and  section  number. 
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ing  to  property  rights  of  defendant  and  plaintiff  as 
husband  and  wif  e,  and  of  $1^650  with  interest  alleged 
to  be  due  as  monthly  payments  mider  such  contract 
From  a  judgment  for  defendant  for  costs,  complainant 
appeals. 

Thxjbmak,  Hume  &  Kennedy,  for  appellant. 

Joseph  Cummins,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeisiom 

Husband  and  wife,  i  210* — when  evidence  shows  extinguishment 
of  executory  portions  of  separcUion  agreement  by  consent  divorce 
decree.  In  an  action  by  a  wlfQ  ac^alnst  her  husband  to  recover  a 
specific  sum  and  also  monthly  payments  alleged  to  be  due  under  a 
separation  agreement,  evidence  held  sufficient  to  show  that  the 
executory  portions  of  the  contract  were  extinguished  by  a  consent 
decree  in  subsequent  divorce  proceedings. 

•Sm  nilnois  NotM  Digest,  Voli.  XI  to  XV,  and  CmauOaiaw  Qwutcrty,  mum 
topic  Mid  Metkm  Bomber. 
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Ray  0.  Holbrooky  Appellant^  t.  L.  C.  Lawton,  Appellee. 

Gen.  No.  22^66. 

JumufBRT,  I  373* — u>hen  nwtion  IUm  to  vacate  Oy  torit  of  error 
coram  noWs.  A  motion  lies  to  Taeate  a  iudgm^it  by  a  writ  of 
error  coram  no^is  wliere  a  Circuit  Court  clerk  fails  to  obey  a  rule 
of  court  requiring  him  to  place  upon  the  wrapper  of  a  case  the 
name  of  the  Judge  to  whom  the  case  was  reassigned,  as  the  result 
of  which  a  judgment  by  default  is  entered  by  a  Judge  whose  name 
is  on  the  files  and  to  whom  it  had  been'  assigned  at  a  prior  time. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoKOBE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Afflrmed.  Opinion  filed  October  10, 
1917.  Rehearing  dented  October  25,  1917.  Certiorari  denied  by 
Supreme  Court  (making  opinioa  final). 

Thomas  J.  Dawsok  and  Heldman,  Jacobson  ft  Graff, 
for  appellant;  Mobtok  S.  Cbessy  and  Wiujam  E. 
Raffsbty,  of  oounsel. 

JoHK  S«  MiiiXiEE  and  AfAnriBBBB  &  Pbatt,  for  appellee. 

Mb.  Jxxsixicsb  Taylob  delivered  the  opinion  of  the 
conrt. 

The  appeal  in  this  case  and  the  writ  of  error  in 
Holbrook  v.  Lawton^  Gen.  No,  22,670,  post,  p.  505, 
were  consolidated  for  hearing.  The  matters  involved 
in  both  the  appeal  and  the  writ  of  error,  especially  as 
to  the  facts,  are  in  a  great  part  the  same.  The  appeal 
asks  to  have  set  aside  an  order  vacating  the  judgment 
at  law  in  the  lower  court,  on  the  ground  that  there  was 
no  error  of  fact  which  came  within  the  purview  of 
section  89  of  the  Practice  Act  (J.  &  A.  ^  8626) ;  and  the 
writ  of  error  is  prosecuted  on  the  theory  that  the 
judgment  that  was  entered  in  the  lower  court  was,  as 
a  matter  of  law,  erroneous. 

On  June  14, 1913,  Boy  C.  Holbrook  began  an  action 

•8m  minoii  NotM  Dtfesl,  YoU.  U  to  XY,  Mid  Ovoiskittv*  Qwurtcrlj,  WKmm 
*  leetliHi  BwilMir. 
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of  trespass  on  the  case  on  promises,  in  the  sum  of 
$10,000,  against  L.  C.  Lawton  and  Dutch  Guiana  Cul- 
ture Company,  a  corporation.  The  summons  was 
returnable  to  the  July  term  of  the  Circuit  Court.  The 
summons  was  served  on  L.  C.  Lawton  on  June  19, 
1913,  and  returned  *'the  other  within  named  defend- 
ant not  found  in  my  County." 

On  August  2,  1913  (of  the  July  term  of  the  Circuit 
Court),  appellant,  Holbrook  (hereinafter  called  plain- 
tiff), filed  a  declaration  consisting  of  the  common 
counts,  on  the  back  of  which  there  was  a  **copy  of  the 
account  sued  on''  but  without  an  affidavit.  On  August 
22,  1913,  an  order  was  entered  on  motion  of  the  plain- 
tiff, defaulting  the  defendant,  and  to  the  effect  that  the 
plaintiff  ' '  ought  to  have,  and  recover  of,  and  from  the 
defendant,  L.  C.  Lawton,  his  damages  sustained  herein 
by  reason  of  the  premises."  On  October  17,  1913, 
before  Judge  Petit,  on  motion  of  the  attorney  for  the 
plaintiff,  an  order  was  entered  **that  the  suit  be,  and 
the  same  is,  hereby  dismissed  as  to  the  defendant 
Dutch  Guiana  Culture  Company.'*  That  order  also 
provided  that  the  matter  be  referred  to  the  jury  to 
assess  the  plaintiff's  damages  as  to  the  defendant  L. 
C.  Lawton.  The  verdict  of  the  jury  was  to  the  effect 
that  they  found  ''the  issues  for  the  plaintiff"  and 
assessed  the  plaintiff's  damages  in  the  sum  of  $9,500. 
On  December  2,  1913,  the  defendant  filed  a  plea  of  the 
general  issue  and  on  December  4,  1913,  pursuant  to 
notice  served  on  the  plaintiff,  moved  the  court  that  the 
minutes  of  the  judgment  of  October  17,  1913,  be  ex- 
punged or,  if  the  court  should  hold  that  the  judgment 
was  a  valid  existing  judgment,  that  it  should  be  va- 
cated for  **  errors  in  fact  committed  in  the  proceed- 
ings." On  the  same  day  the  court  ordered  '*that  the 
execution  of  this  cause  be,  and  the  same  is,  hereby 
stayed  until  further  notice  of  this  court.  It  is  fur- 
ther ordered  that  the  clerk  of  this  court  be,  and  he  is 
hereby,  ordered  to  spread  of  record  no  further  or- 
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ders  in  this  cause  until  further  notice  from  this 
court. '  *  Subsequently  on  a  petition  for  a  writ  of  man- 
damus this  last  order  was  set  aside  by  the  Supreme 
Court.  Various  orders  were  entered  from  time  to  time 
in  regard  to  appearances  and  other  matters  which  are 
unimportant  here.  On  December  8,  1914,  the  court  of  • 
its  own  motion  continued  the  hearing  until  after  the 
Supreme  Court  should  decide  the  mandamus  proceed- 
ing. On  April  15,  1915,  Judge  Petit  entered  an  order 
complying  with  the  mandate  of  the  Supreme  Court 
and  expunging  that  part  of  the  order  of  Decembei  4, 
1913,  which  directed  the  clerk  not  to  spread  of  record 
further  orders  in  the  same  cause  until  further  notice 
from  this  court.  Various  amendments  were  made  by 
the  defendant  to  his  motion  of  December  4,  1913,  and 
on  July  26,  1915,  the  plaintiff  filed  an  amended  motion 
which  is  in  the  nature  of  a  declaration  and  sets  forth 
the  reasons  why  the  plaintiff  claims  that  the  judgment 
of  October  17,  1913,  **  written  and  entered  of  record 
on  said  18th  day  of  May,  A.  D.  1915"  should  be 
vacated  and  the  default  of  said  defendant  on  August 
22,  1913,  be  held  void  or  vacated  and  set  aside.  On 
August  2,  1915,  the  plaintiff  filed  a  special  demurrer. 

On  January  11,  1916,  Judge  Honore  overruled  the 
special  demurrer  of  the  plaintiff  to  the  amended  motion 
and  entered  an  order  on  the  plaintiff  to  answer  the 
amended  motion  instanter.  The  plaintiff  stood  upon 
his  demurrer  and  thereupon  an  order  was  entered 
vacating  the  judgment.  This  appeal  is  from  that 
order. 

The  amended  motion  of  July  26,  1915,  which  is  spe- 
cifically demurred  to,  states  that  the  case  in  which 
Judge  Petit  rendered  the  judgment  of  October  17, 
1913,  was  not  then  assigned  to  him  but  had  been,  on 
August  1,  1913,  assigned  to  the  late  Judge  Lockwood 
Honore;  that  Rule  2  of  the  court  provided  that  *'the 
clerk  should  place  upon  the  wrapper  of  each  case  the 
name  of  the  judge  to  whom  it  is  assigned"  and  that 
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' '  all  pleadings  will  be  settled  and  orders  entered  in  a 
cause  by  the  judge  to  whom  the  same  is  assigned," 
etc. ;  that  when  the  case  was  begun  on  June  14,  1913, 
the  clerk,  following  the  rule,  assigned  it  to  Judge  Petit 
and  placed  on  the  wrapper  of  the  case  the  name  of 
Judge  Petit,  to  whom  the  case  was  then  assigned ;  that 
on  July  21,  1913,  a  general  order  of  the  court  was  en- 
tered, directing  the  clerk,  inter  alia,  to  prepare  five 
law  calendars  for  all  of  the  law  cases  commenced  since 
August  1, 1912,  up  to  and  including  July  31, 1913 ;  that 
the  instant  case  was  by  the  clerk  duly  placed  as  No. 
659  on  calendar  No.  2,  assigned  to  Judge  Honore ;  that 
it  was  the  duty  of  the  clerk,  under  the  rule  and  prac- 
tice, to  place  upon  the  wrapper  of  that  case  the  name 
of  the  said  Judge  Honore  as  the  name  of  the  judge  to 
whom  the  case  was  assigned ;  that  the  clerk  failed  to  do 
so ;  that  about  the  1st  of  September,  1913,  the  printed 
calendar  came  into  the  hands  of  the  attorneys  for  the 
defendant  and  that  they  thereby  received  actual  notice 
that  the  case  had  been  reassigned  to  Judge  Honore 
and  that  they  relied  upon  that  notice  and  were  led  to 
believe  that  all  orders  and  any  judgment  which  might 
be  applied  for,  or  rendered,  would  take  place  only 
before  Judge  Honore ;  that  on  October  17, 1913,  Judge 
Honore  was  present  and  held  court  in  his  conrt  room ; 
that  the  defendant,  by  his  attorneys  **in  contemplation 
of  law  and  in  fact  by  reason  of  the  said  notice  to  them 
and  their  knowledge  of  the  assignment  of  said  case  to 
the  said  Judge  Honore,"  were  in  the  court  and  court 
room  of  the  said  Judge  Honore  on  that  day ;  that  they 
had  no  notice  of  any  proceedings  before  Judge  Petit 
on  October  17, 1913 ;  that  on  that  day  the  attorneys  for 
the  plaintiff  took  the  files  and  the  wrapper,  on  which 
latter  appeared  the  name  of  Judge  Petit,  to  him  and, 
owing  to  the  lack  of  knowledge  of  Judge  Petit  of  the 
failure  of  the  clerk  to  place  the  proper  name  on  the 
wrapper,  and  his  lack  of  knowledge  of  the  assignment 
of  said  case  to  Judge  Honore,  and  his  lack  of  knowl- 
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edge  that  it  was  not  assigned  to  him^  all  of  which 
ignorance  of  the  conrt  was  the  result  of  the  clerk's 
omission,  and  the  fact  that  the  attorneys  for  the 
plaintiff  applied  for  judgment,  Judge.  Petit  rendered 
judgment 

It  is  now  claimed  by  appellant  that  the  trial  court 
was  without  jurisdiction  to  enter  any  order  vacating 
the  judgment  of  October  17,  1913 ;  and  that  it  should 
have  sustained  the  demurrer.  Of  course,  that  matter 
was  not  before  the  Supreme  Court  in  the  mandamus 
case.  When  the  Supreme  Court  in  that  case  said  (266 
HI.  628),  **  after  the  lapse  of  the  term,  however,  the 
power  of  the  court  over  its  judgment  was  gone,*'  it 
had  no  reference  to  any  proceedings  which  might  be 
properly  taken  in  the  nature  of  **  error  coram  nobis /^ 
Likewise,  the  further  language  of  that  court,  that  the 
nisi  pritt^  court  could  not  ^^  change,  increase,  alter, 
reduce,  vacate,  modify  or  interfere  with  any  judg- 
ment rendered  at  a  former  term**  had  reference  only 
to  the  conventional  inhibitions.  No  other  subject  was 
before  it.  In  opposition  to  the  contention  of  appel- 
lant, it  is  claimed  by  the  appellee  that  his  motion  to 
vacate  the  judgment  shows  facts  from  which  it  appears 
that  the  judgment  of  October  17,  1913,  was  rendered 
by  Judge  Petit  as  the  result  of  an  error  in  fact. 

When  Judge  Petit  rendered  the  judgment  of  Octo- 
ber 17,  1913,  he  did  so  on  the  assumption  that,  as  a 
matter  of  fact  (not  as  a  matter  of  law),  the  case  was 
assigned  to  him.  The  wrapper  of  the  files  which  was 
before  Tiitn,  was  stamped  with  his  name,  but  at  that 
time  the  fact  was  that  the  ease  (on  calendar  No.  2 
as  case  No.  659)  was  assigned  to  Judge  Honore,  who, 
by  reason  of  the  Circuit  Court  Rule  2,  that  **all 
pleadings  will  be  settled  and  orders  entered  in  a  cause 
by  the  judge  to  whom  the  same  is  assigned**  was  the 
only  judge  in  the  Circuit  Court  who  could  enter  an 
order  in  that  case.  It  is  only  fair  to  assume  that  the 
fact  that  the  wrapper  bore  his  name  was  the  only  rea- 
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son  why  Judge  Petit  undertook  to  render  judgment. 
No  matter  of  law  was  involved,  but  it  was  the  result  of 
a  simple^  misrepresentation  of  facts.  Judge  Honore 
was,  it  is  set  forth,  in  his  court  room  at  that  time  and 
the  case  was  assigned  to  him.  Judge  Petit  had  no 
more  authority  to  render  judgment,  under  the  circum- 
stances of  the  case,  than  would  a  judge  sitting  in  some 
other  circuit  in  the  State.  He  went  through  the  form 
of  rendering  judgment  because  his  name  appeared 
stamped  on  the  file  wrapper.  If  the  name  ** Honore," 
that  of  the  judge  who  alone  had  authority  to  enter 
an  order  in  the  case,  had  been  stamped  by  the  clerk 
of  the  court  on  the  file  wrapper,  as  it  would  have  been 
had  it  not  been  for  the  default  of  the  clerk,  Judge 
Petit  would  not  have  rendered  judgment.  It  is  some- 
what similar  to  the  case  where  a  clerk  of  the  court 
fails  to  file  a  pleading;  and  in  Cramer  v.  Illinois  Com- 
mercial Men's  Ass'n,  260  111.  516,  the  court  said:  **If 
the  clerk  should  fail  to  file  a  plea  or  answer,  and  by 
such  failure  a  party  should  be  prevented,  without 
fault  or  negligence,  from  making  a  defense,  the  error 
might  be  corrected  by  the  motion  substituted  for  the 
writ*'  In  Pickett's  Heirs  v.  Legerwood,  7  Pet.  (U.  S.) 
147,  quoting  Atchbold,  the  court  says:  ''Error  in 
the  process,  or  through  default  of  the  clerk'*  is  a 
ground  for  error  coram  nobis.  The  case  having  been 
assigned  to  Judge  Honore,  and  the  file  wrapper  re- 
maining stamped  ''Petit,'*  it  was  the  default  of  the 
clerk,  and  that  alone  which  misled  Judge  Petit  as  to 
the  assignment  of  the  case.  The  court  acted  on  the 
facts  as  presented  by  the  clerk;  and  as  presented  by 
the  clerk  the  court  did  not  have  the  truth.  In  Domitski 
V,  American  Linseed  Co.,  117  111.  App.  292,  where  a 
clerk  of  the  court  failed  to  keep  a  declaration  in  the 
files  or  to  make  a  proper  entry  of  it,  the  couift  held 
that  the  failure  of  the  defendant  to  file  a  plea  in  time 
to  prevent  a  default  and  judgment,  because  the  clerk 
had  not  kept  the  declaration  in  the  files  or  made  a 
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proper  entry  of  it,  was  attributable  to  the  fault  and 
misprision  of  the  clerk.  So,  in  the  instant  case,  the 
clerk's  fault  and  misprision  were  in  not  changring  the 
assignment  on  the  wrapper.  A  judge,  as  well  as  an 
attorney,  may  be  misled  by  the  fault  of  a  clerk.  In 
Cramer  v.  Illinois  Commercial  Men's  Ass'n,  260  111. 
516  (supra) J  the  court  said:  *'The  error  in  fact 
which  may  be  assigned  under  the  motion  must  be  some 
fact  unknown  to  the  court  which,  if  known,  would  have 
precluded  the  rendition  of  the  judgment  Here 
Judge  Petit  would  not  have  rendered  judgment  if  he 
had  known  the  fact  that  the  clerk  had  failed  to  stamp 
the  wrapper  correctly,  that  is,  with  the  word  **Hon- 
ore.'*  It  was  not  a  matter  pertaining  to  the  rules  of 
the  court ;  we  assume  Judge  Petit  knew  the  rules,  but 
it  was  purely  a  matter  of  fact  apart  from  the  rules, 
that  is,  what  representations  persuaded  him  to  render 
judgment  in  a  case  which  was  not  pending  before  him 
and  over  which  he  had  no  jurisdiction.  The  defend- 
ant was  present  in  another  court  where  it  had  been 
announced  by  the  official  and  authoritative  calendar  his 
case  was  pending.  Evidently  the  failure  of  the  clerk 
to  put  the  name  of  the  judge  to  whom  the  case  was  as- 
signed on  the  outside  of  the  file  wrapper  induced  Judge 
Petit  to  act.  He  relied  upon  the  facts  as  presented  by 
the  clerk,  a  ministerial  officer  of  the  court,  and  the 
record  as  set  forth  in  the  motion  shows  that  the  repre- 
sentations of  the  clerk  were  untrue.  As  in  Domitski 
V.  American  Linseed  Co.,  117  HI.  App.  292  {supra^j 
the  court  said :  * '  It  would  be  a  great  hardship  to  hold 
this  defendant  to  pay  this  large  judgment  for  dam- 
ages to  the  plaintiff,  for  which,  upon  the  facts  stated 
in  the  affidavits,  the  defendant  was  not  liable,  because 
of  the  negligence  and  misprision  of  the  clerk.'* 

The  tendency  of  the  law  in  this  State  is  to  allow 
the  motion  under  section  89  whenever  it  is  obvious 
that  the  action  of  the  court  is  based  upon  the  fault 
(either  of  omission  or  of  commission)  of  the  clerk  of 
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the  court.  Ab  said  in  Bradjf  v.  Washington  Ins.  Co.^ 
82  HI.  App.  380 :  ''A  default  of  the  clerk  is  one  of  the 
recognized  grounds  for  a  writ  of  error  eorom  nobis/' 
Tidd'fl  Practice,  sec  1137;  Silverman  v.  ChUds^  107 
111.  App.  522.  In  the  latter  case  the  court  said:  '^The 
ignorance  of  the  court  as  to  the  facts  arose  from  the 
neglect  of  the  clerk  to  strike  the  case  off  the  regular  cal- 
endar when  he  placed  it  upon  the  short  cause  calendar. 
Such  negligence  of  the  clerk  is  sufficient  ground  for  a 
writ  of  coram  nobis,  and  authorized  the  eourt  to  pass 
upon  the  motion  to  set  aside  the  judgment  at  a  sub- 
sequent term/'  In  Brodif  v.  Washington  ins.  Co., 
supra;  Silvermam,  v.  Childs,  supra;  and  Aaron  v. 
Jefferson  Ice  Co.,  129  111.  App.  570,  there  was,  as  in  the 
instant  case,  a  failure  on  the  part  of  the  clerk  of  the 
court  to  do  a  necessaiy  ministerial  act.  In  each  at 
those  cases  the  court  entered  an  order  based  on  a  mis- 
take or  misrepresentation  of  the  clerk,  and  then  al- 
.  lowed  the  motion  in  the  nature  of  the  writ  of  error 
coram  nobis.  Rule  2  provides  that  the  deric  ^^will 
place  upon  the  wrapper  of  each  case  the  name  of  the 
judge  to  whom  the  same  is  assigned."  That  was  in- 
tended as  a  simple  and  convenient  guide  for  the  court, 
to  save  it  from  making  a  search  through  a  mass  of 
records.  The  motion  sets  up  .that  the  name  of  the 
judge  to  whom  the  case  was  assigned  was  not  placed 
upon  the  wrapper  but  the  derk  by  mistake  left  there 
the  name  of  another  judge  and  the  latter  acted  throu^ 
the  misinformation  of  the  clerk.  To  allow  the  motion 
will  work  no  injustice ;  the  case  has  not  been  tried  on 
its  merits ;  the  matter  here  involved  on  appeal  is  one 
of  procedure,  and  under  the  circumstances,  assuming 
what  is  admitted  by  the  special  demurrer,  it  is  only 
reasonable  that  the  order  of  the  lower  court  vacating 
the  judgment  be  affirmed. 

'    Other  points  have  been  argued  and  we  have  ex- 
amined them,  but,  in  view  of  the  foregoing,  it  has 
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become  mmecessary  to  deal  with  them  here.  As  to  the 
motion  of  appellee  to  dismiss  the  'appeal  on  the  ground 
that  certain  documents  never  became  part  of  the  com- 
mon-law record  and  were  not  incorporated  in  a  bill 
of  exceptions,  we  are  of  the  opinion  that  it  should  be 
denied. 

Findings  no  error  in  the  record  the  judgment  is  af- 
firmed* 

Affirmed. 


ftoy  C.  Holbrook,  Befendant  In  Error,  t.  L.  €.  Lawton, 

Plaintiff  in  Error. 

Gen.  No.  22,670.    (Not  to  be  reported  In  full.) 

Error  to  the  Clroolt  Court  of  Cook  county;  the  Hon.  Lockwood 
HoNOBB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Dismissed.    Opinion  filed  October  10,  1917. 

Statement  of  the  Case. 

Action  in  assrumpsit  by  Boy  C.  Holbrook,  plaintiflf, 
against  L.  C.  Lawton,  defendant.  Prom  a  judgment 
for  plaintiff  by  default,  defendant  brings  error. 

See  Holbrook  v.  Lawton^  Gen.  No.  22,356,  ante,  p. 
497,  in  which  an  appeal  was  taken  by  plaintiff  from 
an  order  vacating  and  setting  aside  the  judgment. 

John  S.  Mxlleb  and  Haniebbe  &  Peatt,  for  plain- 
tiff in  error. 
I 

HsLDMAN,  Jacobson  &  Gbaff  and  Thomas  J.  Dawson, 
for  defendant  in  error ;  Whxiam  E.  Baffebty,  of  conn- 
seL 
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^ 

Mb.  Justice  Tatlob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Appeal  and  ebhob,  |  9* — when  torit  of  error  to  review  and  reverte 
judgment  dUnUased.  A  writ  of  error  to  review  and  reverse  a  Judg- 
ment taken  by  default  will  be  dismissed  where,  on  an  appeal  from 
an.  order  vacating  and  setting  aside  the  Judgment,  the  Judgment 
of  the  lower  court  was  aflirmed,  as  the  reason  for  the  writ  of  error 
failed. 


Anna   J.   S.  Harmon,  Appellee,  t.   A.   P.  Callahan, 

Appellant. 

Gen.  No.  22,404. 

Municipal  Coubt  of  Chicago,  S  27  • — what  ruling  of  trial  judge 
must  he  preserved  in  hill  of  exceptions.  The  ruling  of  a  trial  Judge 
of  the  Municipal  Court  of  Chicago  in  a  first-class  case  striking  an 
amended  affidavit  of  merits  from  the  files  must  be  preserved  in  a 
bill  of  exceptions. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  October  10, 
1917.    Rehearing  denied  October  25,  1917. 

WiLLABD  C.  McNitt  and  Joseph  A.  Bates,  for  ap- 
pellant. 

Culver,  Andrews,  King  &  Cook,  for  appellee ;  Wells 
M.  Cook,  of  counsel ;  on  petition  for  rehearing.  Chris- 
topher King,  of  counsel. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

•See  lUlnoU  Notes  Dlffcgt.  Vols.  XI  to  XV,  Mid  CumttlatfTe  QuMterir.  MMie 
tople  And  Beetloii  onmber. 
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This  is  an  appeal  from  a  judgment  entered  October 
29,  1915,  for  $2,297.60,  in  the  Municipal  Court  of 
Chicago,  in  a  first-class  case,  recovered  by  appellee 
against  the  appellant,  as  guarantor  of  the  rent  of  a 
certain  lease. 

Upon  the  motion  of  the  appellee  the  trial  judge 
struck  the  appellant's  second  amended  affidavit  of 
merits  from  the  files  (except  a  certain  part  thereof) 
and  entered  judgment  in  favor  of  the  appellee  for 
want  of  an  aiffidavit  of  merits  of  defense.  There  is 
no  bill  of  exceptions  in  the  record.  The  record,  as  pre- 
pared by  the  clerk  of  the  Municipal  Court  on  a  pnecipe, 
shows  appellee's  statement  of  claim,  appellant's  sec- 
ond amended  affidavit  of  merits,  a  recital  of  plaintiff 's 
motion  to  strike  the  same  from  the  files,  the  election 
of  appellant  to  stand  by  his  second  amended  affidavit 
of  merits,  the  assessment  of  damages  by  default  for 
want  of  an  affidavit  of  merits,  the  overruling  of  the 
motion  in  arrest  of  judgment,  and  the  judgment.  A 
motion  was  made  in  this  court  by  the  appellee  to  dis- 
miss the  appeal  or  affirm' the  judgment  on  the  record, 
and  an  order  entered  pursuant  thereto  as  follows: 
**  April  7,  1916,  Mo.  appellee  to  dismiss  appeal  or  aff. 
judgt.  with  statutory  damages  as  per  sugg.  denied." 

It  is  claimed  by  appellee  that  a  motion  to  strike  a 
pleading  from  the  files,  unless  preserved  by  bill  of 
exceptions,  cannot  be  reviewed  in  this  court  unless 
excepted  to  and  preserved  by  bill  of  exceptions.  The 
record  shows  that  upon  the  motion  of  the  plaintiff 
being  allowed,  and  the  second  amended  affidavit  of 
merits  being  ordered  stricken  from  the  files,  the  de- 
fendant elected  to  stand  by  his  second  amended  affida- 
vit of  merits,  and  that  upon  the  court  assessing  the 
plaintiff's  damages  the  defendant  moved  the  court  in 
arrest  of  judgment,  which  motion  was  overruled ;  and 
that  upon  the  court  ordering  that  the  plaintiff  have 
judgment  the  defendant  prayed  an  appeal. 
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Although,  in  Whiting  v.  Fuller,  22  111.  33  (1859),  the 
court  said:  **If  a  plea  be  stricken  from  the  filies,  it 
still  remains  a  part  of  the  record  for  the  purpose 
of  presenting  the  question  of  liie  propriety  of  the 
action  of  the  court  in  striking  it  from  the  files,"  that 
seems  no  longer  to  be  the  law.  In  Snett  v.  Trustees 
of  M.  E.  Church  of  Clinton,  58  HL  290  (1871),  Mr. 
Justice  Sheldon  used  the  following  language:  **In 
regard  to  the  ruling  of  the  court  in  striking  the  third 
plea  from  the  files,  the  motion  and  ruling  of  the  court 
in  that  respect  are  not  preserved  in  the  bill  of  excep- 
tions, and  the  same  are  not  before  us  for  considera- 
tion. This  court  has  frequently  said  that  motions  of. 
this  character  do  not  become  a  part  of  the  record." 
In  Reed  v.  Home,  73  111.  598  (1874),  Mr.  Justice  Scott, 
who  delivered  the  opinion  of  the  court,  said:  **It 
is  fatal  to  the  objection  taken  that  neither  the  motion 
nor  any  exception  to  the  decision  of  the  court  striking 
out  the  plea  is  preserved  by  a  bill  of  exceptions,  as  re- 
quired by  the  rules  of  practice  in  this  court.  Such 
motions  do  not  become  a  part  of  the  record  unless 
made  so  by  means  of  a  bill  of  exceptions.  The  rule  on 
this  subject  was  declared  in  Snell  v.  Trustees  of  M.  E. 
Church  of  Clinton,  58  111.  290,  and  that  case  is  con- 
clusive of  the  same  question  in  the  case  at  bar.*'  In 
Fanmng  v.  Rttssell,  81  HI.  398,  the  court  used  the  fol- 
lowing language:  **We  cannot,  on  this  transcript, 
review  the  judgment  of  the  Circuit  Court  in  striking 
the  pleas  from  the  files.  We  have  nothing  in  the  rec- 
ord showing  what  cause  was  made  to  s^ypear  before 
that  court.  There  is  no  bill  of  exceptions  preservii^ 
the  evidence  heard  by  the  Circuit  Court  upon  that 
motion.  It  will  not  be  denied  that  cases  may  occur 
where  such  an  order  would  be  proper.  There  being 
no  bill  of  exceptions  to  show  the  ^ntrary,  this  court 
will  presume  that  a  proper  case  for  such  an  order  was 
made  before  the  Circuit  Courf 
Likewise,  in  Gaynor  v.  Hibernia  Sav.  Bank,  166  HI. 
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579,  Mr.  Jnstiee  Cartwrigbt  said:    **Tfre  only  error 
alleged  is  that  the  court  erred  in  striking  the  plea 
from  the  files,  and  it  has  been  repeatedly  held  that 
sneh  action  of  the  court  cannot  be  considered  unless 
the  moticm,  decision  and  an  exception  thereto  are  pre- 
sented in  a  bill  of  exceptions,  so  that  the  error,  if  any, 
may  appear  from  liie  record.    Where  there  is  no  bfll 
of  exceptions  the  motion  and  decision  do  not  become 
a  part  of  the  record,  and  it  will  be  presumed  that  the 
action  of  the  court  was  correct.'*    And  after  citing 
certain  cases,  he  continued:    ''In  the  last  case  it  was 
said  that  the  pleas  stricken  from  the  files  presented 
on  their  face  a  good  defense  to  .the  action,  but  as  a 
case  might  occur  where  an  order  striking  them  from 
the  files  would  be  proper,  it  would  be  presumed,  in 
the  absence  of  a  bill  of  exceptions,  that  a  proper  case 
for  such  an  order  was  made.'*    He  further  stated,  in 
the  course  of  the  same  opinion,  that  Whiting  v.  Fuller, 
supra,  has  been  overruled.    In  Mcmn  v.  Brown,  263 
HI.  394,  Mr.  Justice  Farmer,  in  a  case  appealed  from 
a  judgment  of  the  Municipal  Court  of  Chicago,  used 
the  following  language:    ''Motions  and  orders  strik- 
ing pleas  from  the  files,  and  exceptions  thereto,  should 
be  preserved  by  a  bill  of  exceptions  and  cannot  be 
made  part  of  the  record  otherwise.**     In  Witteman 
Co.  V.  Goeke,  200  111.  App.  108,  the  court  said:    "A 
pleading  which  has  been  stricken  from  the  files  is  no 
longer  a  part  of  the  conunonJaw  record  and  can  only 
be  brought  to  the  attention  of  the  upper  courts  by  a 
bill  of  exceptions.    Such  a  motion  is  not  based  upon 
any  defect  of  the  pleading  which  could  be  reached  by 
demurrer,  but  upon  other  grounds,  and  the  parties 
have  a  right  to  offer  proofs  by  affidavit  or  otherwise, 
and  without  a  bill  of  exceptions  it  cannot  be  known 
whether  the  proof  justified  the  order.    Unless  those 
proofs  are  preserved  by  a  bill  of  exceptions,  the  order 
must  be  presumed  to  be  correct.  *  * 
It  follows,  therefore,  from  the  law  as  it  exists  in 


510  AppetjiAtb  Coubts  of  Illinois. 

Harmon  t.  Callahan,  207  111.  App.  606. 

this  State,  that,  although  it  may  be  obvious  from  the 
record,  that  the  only  ground  upon  which  the  trial  court 
acted  was  (as  in  the  instant  case,  for  example)  the 
statement  of  claim  and  the  striking  of  the  second 
amended  affidavit  of  merits;  such  a  record,  without  a 
bill  of  exceptions  showing  what  transpired  in  the  way 
of  additional  facts  and  circumstances  at  the  trial  or 
that  there  were  no  additional  circumstances  and  facts, 
does  not  permit  this  court  to  review  the  judgment  of 
the  trial  court,  in  striking  the  pleading  from  the  files. 
The  abolition  of  demurrers  in  the  Municipal  Court 
does  not  seem  to  make  any  diflference.  Of  course,  it 
is  difficult  to  understand  the  reason  for  the  rule.  It 
certainly  would  seem  to  be  more  rational  to  allow  the 
court  of  review  to  consider  the  record  without  a  bill 
of  exceptions  whenever  it  is  satisfied  from  the  record 
that  a  bill  of  exceptions  would  add  nothing  material. 
In  the  instant  case,  therefore,  although  we  are  of  the 
opinion  that  the  second  amended  affidavit  of  merits 
sufficiently  charges  appellee  with  failure,  after  taking 
possession  of  the  premises,  to  exercise  reasonable  dili- 
gence to  re-rent  them  and  thus  reduce  the  damages  for 
which  appellant  might  be  liable  and  that  the  second 
amended  affidavit  of  merits  should  not  have  been 
stricken,  we  are  compelled  to  hold,  in  view  of  the  law 
requiring  the  appellant  to  preserve  in  a  bill  of  excep- 
tions the  ruling  of  the  trial  judge  striking  the  second 
amended  affidavit  of  merits  from  the  files,  that  in  the 
record  as  it  is  presented  to  us  for  review,  without  a 
bill  of  exceptions,  there  is  no  error. 

Affirmed. 


/ 
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Barbara  Schreiber,  Appellee,  v.  Rudolph  E.  Sehreiber 

et  aL,  Appellants. 

Gen.  No.  22,419.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  October 
10.  1917. 

Statement  of  the  Case. 

Petition  for  assignment  of  dower  and  for  damages 
against  heirs  for  failure  to  set  over  dower  by  Barbara 
Schreiber,  complainant,  against  Rudolph  E,  Schreiber, 
Otto  W.  Schreiber,  Martha  L.  Schreiber  and  Clara  J. 
ilitter,  defendants.  From  a  decree  allowing  com- 
plainant the  sum  of  $320  per  year  for  life  in  lieu  of 
dower  and  the  sum  of  $1,040  as  damages,  defendants 
appeal. 

Thornton  M.  Pratt  and  Arthur  R.  Wolfe,  for  ap- 
pellants ;  Manierre  &  Pratt,  of  counsel. 

Joseph  R.  Burres,  for  appellee;  Isidore  Fried,  of 
counsel. 

Mb.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  DowKB,  I  172* — what  evidence  suUlcient  to  show  demand  for 
assignment  of  and  refusal  to  make.  The  testimony  of  a  widow  that 
she  demanded  of  her  husband's  son  a  third  of  the  property  of  the 
deceased  husband  and  his  reply  that  she  would  have  to  wait,  held 
to  be  sufficient  evidence,  although  denied  by  such  son,  of  a  demand 
for  an  assignment  of  dower  and  a  refusal  of  same. 

2.  DowEB,  §  125* — when  demand  for  assignment  of  is  sufficient, 
A  demand  for  an  assignment  of  dower  made  within  thirty  days 


•8«e  nilDols  Notes  Dlse«t,  Vols.  XI  to  XV,  and  CnmulatlTO  Qiwrtorly, 
topic  and  wetloift  niimber. 
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after  the  husband's  death  is  sufficient  and  relates  back  to  the  time 
of  death. 

3.  DowEB,  I  176* — when  claim  that  toidqw  toaived  any  claim  for 
damagcB  for  failure  to  eel  over  dower  i»  uwwaikMe  an  api»eal.  .The 
claim  that  a  widow,  by  electing  to  take  an  annual  value  in  Ilea  of 
dower  and  agreeing  with  the  heirs  as  to  the  amount  of  the  yearly 
value,  waived  and  released  any  claim  for  damages  for  failure  to  set 
over  dower  she  may  have  hfUi,  is  not  maintainable  where  the  ap- 
peal is  based  upon  the  claim  that  the  chancellor  erred  in  determin- 
ing that  the  evidence  sufficiently  proved  a  demand  which  was  such 
that  it  entitled  the  widow  to  damages  from  the  time  of  the  deatli 
of  her  husband. 


•S«e  nilBols  NotM  INsetft^  ^Wi.  ZI  «o  X¥.  vid  C«Mabittv«  Qnvtarlr. 
topic  ABd  MctloB  Bwnber. 
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DURING  THE   TEAR  1917. 


Jane  Barrow^  Appellee,  y.  Edgar  C.  Darrow,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  City  Court  of  ESast  St.  Louis;  the  Hon.  H.  L. 
Bbowning,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Reversed  and  remanded.  Opinion  filed  October  24, 
1917. 

Statement  of  the  Case. 

Bill  for  separate  maintenance  by  Jane  Darrow,  com- 
plainant, against  Edgar  C.  Darrow,  defendant.  From 
a  decree  in  favor  of  plaintiff,  defendant  appeals. 

Dan  McGlynn,  for  appellant. 

Silas  Cook,  for  appellee. 

Mb.  Pbesidikg  Justice  MoBbidb  delivered  the  opin« 
ion  of  the  court. 

(513) 
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Abstraot  4>f  tbe  Beelsioii. 

Appeal  and  brbob,  §  1395* — when  finding  is  against  tDcight  o/ 
evidence,  A  finding  of  a  chancellor  Is  against  the  manifest  weight 
of  the  evidence  where  it  is  based  upon  the  testimony  of  one  party 
alone,  which  is  luireasoDable  in  itself,  and  Is  contrary  to  that  of  the 
other  party,  which  Is  corroborated  by  at  least  two  witnesses. 


Louis  Armster,  Appellee,  y.  Metropolitan  Life  Insur- 
ance Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ooort  of  Saline  county ;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  24,  1917. 

Statement  of  the  Case. 

Action  by  Louis  Armster,  plaintiff,  against  the  Met- 
ropolitan Life  Insurance  Company,  defendant,  to  re- 
cover upon  two  insurance  policies  issued  by  defendant 
on  the  life  of  one  Walter  Owens,  wherein  plaintiff  was 
named  as  beneficiary.  From  a  judgment  for  plaintiff 
of  nil  dicit,  upon  demurrer  to  defendant's  plea  being 
sustained  and  defendant's  refusal  to  plead  over,  de- 
fendant appeals. 

Miles  Fbedebick  Gilbert,  for  appellant. 

W.  F.  SooTT,  for  appellee ;  Basil  Bakeb,  of  counsel. 

a 

Mb.  Presiding  Justice  McBRms  delivered  the  opin- 
ion of  the  court. 

^  'Sm  Illlnola  Notes  Digest,  Vols.  XI  to  XV.  and  CiUMil«tH#  Qttarterly,  MM 
topic  and  section  nnmbor. 
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UptOA  T.  Springer,  207  111.  App.  515. 


Absteaet  of  the  Deeteion. 

1.  OotiniKACTS,  1 166* — when  duty  of  courts  to  enforce  as  made.  It 
is  not  within  the  province  of  a  court  to  make  contracts,  but  it  is 
the  4ut7  of  the  court  to  enforce  contracts  as  made,  unless  public 
policy  would  prevent  such  enforcement. 

2.  iNSUBAiTCE,  I  86* — what  is  nature  of  Vife  insurance  policy.  A 
life  insurance  policy  payable  to  a  beneficiary  named  therein  is  a 
species  ef  p8X>perty;  it  is  in  the  nature  of  a  chose  in  action  which, 
subject  to  certain  conditions,  varying  according  to  the  terms  of  a 
contract,  is  payable  upon  the  contingency  of  death  or  at  a  stated 
tima 

8.  Consrs,  |  150* — ivhen  decisions  of  Supreme  Court  are  con- 
trolling. Where  there  is  a  conflict  in  the  decisions  of  the  federal 
oonits  or  any  other  courts  with  the  dedsions  of  the  higher  courts 
of  the  State,  it  is  the  duty  of  all  State  courts  to  follow  the  decisions 
of  the  Supreme  C!ourt  of  the  State. 

4.  INSUBANCE,  I  407* — what  is  effect  of  legal  execution  of  insured 
on  rights  of  beneficiary.  The  legal  execution  of  an  insured  does 
Jiet,  on  grounds  of  puUic  policy,  forfeit  the  rights  of  tiie  beneficiary 
of  an  Insurance  policy  issued  upon  the  life  of  such  i^son,  where 
there  Is  no  Umitation  as  to  the  manner  ot  death  in  such  p<^oy. 


Jolin  N.  Upton  et  al..  Appellees,  t.  M.  W.  Springer  et 

al..  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Hamilton  county;  the  Hon. 
Chabus  H.  Miixsr,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1917.  Reversed  and  remanded.  Opinion  filed  October 
24,  1917. 

Statement  of  the  Case. 

Bill  by  Jolin  N.  Upton,  0,  M.  Hays,  J.  H.  York  and 
W.  P.  York,  complainants,  against  M.  W.  Springer, 
Samuel  Todd  and  John  A.  Lynch,  as  school  directors 

•See  minoto  Motee  Dls«ti,  Tola.  XI  te  XT,  and  CnmiilatiTe  Qoarterljr,  aame 
tople  and  Mctloa  nnmber. 
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of  School  District  Number  Sixty-two,  in  Hamilton 
County,  Illinois,  to  restrain  defendants  from  removing 
a  school  building  to  another  location  or  from  executing 
or  carrying  out  any  contract  for  such  removal.  From 
a  decree  granting  a  permanent  injunction  as  prayed, 
defendants  appeal. 

DAvm  J.  Undebwood  and  Cbeighton  &  Thoicas,  for 
appellants. 

H.  Anderson  and  Conrad  Schul,  for  appellees. 

Mb.  Presiding  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Appeal  aud  i>»bor,  {  17S6* — lohen  decree  reverMcd  becauae  of  in- 
sufficiency  of  record.  Where  the  Bpecific  facts  upon  which  a  decree 
was  rendered  were  not  set  forth  therein  or  in  a  certificate  of  evi- 
dence preserving  the  same,  such  decree  will  be  reyersed. 

•Sm  lUlnois  Motes  Dlirest,  Vols.  XI  to  XV,  and  CamalattTe  QoMictflj,  mm» 
toplo  and  section  number. 
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Samuel  M.  Williams,  Plaintiff  in  Error,  y.  Illinois 
Central  Railroad  Company,  Defendant  in  Error. 

1.  Master  awd  sebyant,  |  537* — when  action  hy  servant  for  per- 
sonal  injuries  is  under  Federal  Envployers*  Liability  Act.  An  action 
to  reooYer  damages  for  personal  injuries  brought  by  an  employee 
against  his  employer,  wherein  the  declaration  alleges  that  the  de- 
fendant was  engaged  in  interstate  commerce  and  was  using  its  rail- 
road track  in  such  commerce  at  the  time  of  the  injury  complained 
of,  is  one  under  the  Federal  Employers'  Liability  Act  and  not  one 
under  the  common-law  or  the  State  statute. 

2.  Wobkhsn'b  Compensation  Act,  §  12* — necessity  of  averrino 
in  action  at  common  law  or  under  statute  tliat  defendant  has  not 
elected  to  come  under.  Without  an  aYerment  in  a  declaration,  filed 
by  an  employee  against  his  employer  to  recoYer  damages  for  personal 
injuries,  that  the  defendant  had  not  elected  to  operate  under  the 
Compensation  Act  of  Illinois,  no  right  of  action  at  common  law  or 
under  the  statute  of  the  State  woTild  exist 

3.  Master  and  bebyant,  §  302a* — when  employee  assumes  rish 
of  employment  under  Federal  Employers*  lAatility  Act.  Under  the 
acts  of  Congress  and  decisions  of  the  federal  courts,  the  doctrine 
of  assumption  of  risk  by  an  employee  applies  and  preYalls  as  at 
common  law  under  the  Federal  Employers'  Liability  Act,  and  an 
employee  assumes  under  that  act  the  risk  of  his  employment  except 
where  the  Yiolation  by  the  employer  of  a  federal  statute  contributed 
to  the  injury. 

4.  Master  and  sbryant,  |  545* — what  allegation  with  reference 
to  assumption  of  risk  declaration  in  action  under  federal  act  must 
contain.  Under  the  Federal  Employers'  Liability  Act,  the  declara- 
tion in  an  action  to  recoYer  damages  must  contain  such  allegations 
as  show  the  plaintiff  did  not  assume  the  risk  of  the  actual  negli- 
gence complained  of. 

5.  Masteb  and  sebyantt  I  326* — when  em/ploy ee  assumes  risk  of 
danger  of  overlifting.  Where  a  declaration  under  the  Federal  Em- 
ployers' Liability  Act  alleged  that  the  plaintiff  was  injured  while 
engaged  in  work  with  a  number  of  men  lifting  certain  heaYy  rail- 
road tracks,  held  that  the  danger  of  oYerllfting  was  apparent  to  a 
reasonable  man,  and  so  plain  and  apparent  that  plaintiff  must  be 
presumed  to  haYe  known  of  it  and  to  haYe  assumed  the  risk. 

6.  Master  and  sebyant,  |  347* — when  furnishing  insufficient  num- 
her  of  men  for  heavy  work  not  negligence.  The  mere  furnishing  of 
an  insufficient  number  of  men  to  perform  certain  heaYy  work  upon 

•Bee  nilnols  Notes  Divest,  Vols.  XI  to  XV,  and  Camiil»UTe  Qoarterly, 
t«ple  and  seetiMi  Dmnber. 
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which  an  employee  was  engaged  with  others  Is  not  actionable  nes- 
ligence. 

7.  Mabteb  and  sebvant,  S  26S^~4i7fca^  U  patent  defect  employee  i$ 
hound  to  tee.  The  employment  of  an  insufficient  numher  of  men 
to  perform  certain  heavy  work  in  lifting  railroad  tracks,  npoa  wliich 
an  employee  was  engaged  with  others,  is  a  patent  defect  which  he 
was  boimd  to  see,  undef  the  Federal  Employers'  Liability  Act. 

8.  Masteb  and  sebvant,  S  418* — wAen  evi|»loyee  obeying  order 
of  foreman  ie  not  exempted  from  daaumption  of  risk.  Where  a  dec- 
laration under  the  Federal  Employers'  LlAbillty  Act  alleged  that  the 
plaintifF  who  was  a  member  of  a  large  crew  of  men  engaged  tn  lift- 
iBS  heavy  railroad  tracks,  at  the  express  direction  and  command  of 
the  foreman,  put  forth  and  expended  his  entire  strength  in  lifting 
said  tracks,  whereby  he  was  injured,  Aeld  that  all  such  order 
amounted  to  under  the  allegation  was  a  direction  to  plaintiff  to 
perform  the  work  which  was  being  carried  on  in  the  usual  manner, 
and  that  same  did  not  exempt  him  from  assumption  of  the  risk,  he 
not  being  misled  by  such  order. 

9.  Masteb  and  sebvant,  §  389a* — what  U  simple  tool  not  exempts 
ing  employee  from  assumption  of  riek,  A  pry  bar  or  lifting  rod 
used  by  an  employee  in  lifting  heavy  railroad  tracks  is  a  simple 
instrument  or  tool  and  not  such  as  to  exempt  him  from  assumption 
6f  risk. 

10.  Appeal  and  bbbob,  (  1306* — v>hen  presumed  that  omission 
of  anegations  relieving  plaintiff  from  assumption  of  risk  in  amended 
declaration  was  intentional.  Where,  after  demurrer  to  an  original 
count  under  the  Federal  Ehnployers'  Liability  Act  was  sustained  tor 
plaintiCF's  failure  in  the  count  to  relieve  himself  of  the  questloa  of 
assumed  risk,  he  filed  an  amended  count  also  failing  to  allege  his 
want  of  knowledge,  or  such  facts  as  would  relieve  him  from  such 
assumption  of  risk,  held  that  it  must  be  presumed  that  such  omia- 
sion  in  the  amended  count  of  these  elements  was  intentional  and 
that  he  relied  upon  his  right  to  recover,  notwithstanding  be  maj 
have  known  of  existing  defects  and  assumed  the  risk  of  working 
thereunder. 

Error  to  the  Circuit  Court  of  BYanklin  county;  the  Hon.  Chaxles 
H.  MiLLEB,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  October  24,  1917. 

W.  P.  Sebbkb  and  Ebnest  J.  Oditk,  for  plaintiff  in 
error. 

MosKs  Pulverman,  for  defendant  in  error;  W.  W. 
Barr  and  C.  E.  Feirich,  of  counseL 

•See  IlUnols  Noteii  Digest,  Volt.  XI  to  XV,  aad  OotmOaMrm  Qwuitftf, 
topic  and  sectloii  number. 
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Mb.  Pbesidino  Justice  McBbidb  delivered  the  opin- 
Icm  of  the  eourt. 

The  plaintiff  in  error,  hereinafter  called  plaintiff, 
•ought  by  this  proceeding  to  recover  damages  from  the 
defendant  in  error,  hereinafter  called  defendant,  on 
aeeount  of  injuries  sustained  by  the  plaintiff  while 
engaged  at  woi^  upon  defendant's  road.  A  declara- 
tion was  filed  consisting  of  two  original  counts  and 
two  amended  counts,  to  each  of  which  a  demurrer  was 
interposed  and  stistained,  and  it  is  insisted  by  counsel 
for  plaintiff  that  the  court  erred  in  sustaining  the  de- 
murrer to  each  and  every  count  of  this  declaration. 
The  amended  counts  of  the  declaration  are,  so  far  as 
we  have  been  able  to  see,  substantially  the  same  as 
the  original  counts,  except  that  in  the  amended  counts 
the  cause  of  action  is  set  out  more  specifically  and,  so 
far  as  we  can  see,  is  a  restatement  of  the  cause  of 
action  in  a  more  perfect  maimer,  and  no  specific  dif- 
ference has  been  pointed  out  by  counsel  in  their. ar- 
gument. In  the  consideration  of  the  case  we  wiU 
therefore  confine  ourselves  to  the  amended  counts. 

The  first  amended  count  charges  that  on  November 
4,  1913,  the  defendant  was  possessed  of  certain  rail- 
road tracks  ext^iding  from  Christopher  to  Zeigler, 
and  elsewhere  in  said  county  and  State,  and  in  conneo- 
tion  therewith  possessed,  owned  and  controlled  loco- 
motive engines,  railroad  oars  and  other  transportation 
equipment,  and  was  then  and  there  engaged  by  its 
agents  and  servants  in  transporting  freight  and  pas- 
sengers over  said  railroad  in  said  State  and  from  said 
State  to  and  through  various  other  States  of  the  Unit- 
ed States  for  hire ;  that  a  portion  of  said  track  located 
about  one  mile  south  of  Christopher  in  said  county  was 
in  an  unsafe  condition  and  repair  and  required  a  large 
number  of  servants  to  repair  the  same  so  as  to  permit 
the  defendant  to  operate  its  trains  over  said  railroad 
in  the  conduct  of  its  business. 

It  further  charges  that  a  number  of  the  servants  of 
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the  defendant  were  under  the  direction  and  control  of 
one  E.  I.  Goss,  who  had  full  authority  to  command 
said  servants  and  supendse  and  direct  the  repairs 
of  said  railroad;  that  the  readjusting  of  said  tracks 
at  said  point  was  heavy  and  ponderous  work  and  re- 
quired the  combined  strength  and  efforts  of  a  large 
number  of  able-bodied  men,  of  which  the  said  E.  I. 
Goss  well  knew,  or  by  the  exercise  of  due  care  should 
have  known;  and  further  avers  that  the  said  Goss 
ordered  and  directed  a  section  of  tracks  at  said  point 
to  be  lifted  by  an  insufficient  number  of  men,  whereby 
they  were  required  to  expend  and  put  forth  their 
utmost  energy  and  strength,  of  which  the  said  Goss 
well  knew,  or  by  the  exercise  of  due  care  should  have 
known,  on  account  of  which  the  plaintiff,  who  was  then 
and  there  a  member  of  said  gang,  at  the  express  direc- 
tion and  command  of  the  said  Goss,  put  forth  and 
expended  his  entire  strength  to  lift  said  tracks  at  said 
point,  and  in  the  exercise  of  due  care  thereby  over- 
taxed his  energy  and  strength  and  by  reason  of  the 
said  direction  and  command  of  the  said  Goss  his 
muscles,  tendons  and  blood  vessels  were  ruptured 
and  impaired,  resulting  in  permanently  destroying  his 
nervous  system  and  causing  paralysis  in  his  limbs  and 
organs  of  his  body,  rendering  him  sick,  and  to  the 
damage  of  the  plaintiff  of  $10,000. 

The  second  amended  count  of  the  declaration  is  the 
same  as  the  first,  except  that  he  charges  defendant 
negligently  provided  plaintiff  with  a  certain  pry  bar 
or  lifting  rod  which  was  in  bad  condition  of  repair, 
in  that  it  was  slick,  bent  and  crooked  and  unfit  for  the 
said  work  of  which  the  said  Goss  then  and  there  knew, 
or  by  the  exercise  of  due  care  could  have  known,  and 
avers  that  Goss  ordered  and  directed  the  plaintiff  to 
use  said  appliances  in  the  lifting  and  moving  of  said 
track,  and  the  plaintiff  in  obedience  to  such  order,  and 
in  the  exercise  of  due  care,  commenced  the  use  of  said 
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appliance  in  an  effort  to  lift  or  move  said  track  at 
said  point,  and  while  so  lifting  with  said  tool  or  appli- 
ance in  said  work,  and  in  consequence  of  its  said  con- 
dition and  repair,  and  order  and  command,  the  said 
tool  or  appliance  gave  way  and  slipped  and  thereby 
plaintiff  was  violently  and  with  great  force  thrown 
down  to  and  upon  said  appliance  and  track  and  was 
injured  in  the  manner  set  forth  in  the  above  count. 

It  is  insisted  by  counsel  for  plaintiff  that  it  suffi- 
ciently appears  from  this  declaration  that  a  duty  de- 
volved upon  the  defendant  and  that  it  negligently 
failed  to  perform  that  duty  and  by  reason  thereof  the 
plaintiff  was  injured  and  sustained  damages,  and  that 
this  was  sufficient  to  warrant  recovery. 

Upon  the  other  hand,  it  is  contended  by  the  defend- 
ant that  it  appears  from  the  allegation!?  of  the  declara- 
tion that  the  plaintiff  assumed  the  risk  resulting  from 
the  acts  set  forth  in  his  declaration  and  that  by  reason 
thereof  he  is  barred  of  a  right  to  recover. 

Counsel  for  plaintiff  in  his  argument  treats  the  acts 
of  negligence  complained  of  as  if  he  were  given  a 
remedy  for  the  injuries  by  an  action  at  common  law. 
Upon  the  other  hand,  counsel  for  defendant  insists 
that  under  the  averments  of  the  declaration  the  action 
must  be  determined  by  the  provisions  of  the  Federal 
Employers'  Liability  Act.  We  are  inclined  to  agree 
with  the  contention  of  defendant  upon  this  question, 
as  the  declaration  shows  that  the  defendant  was  at 
the  time  engaged  in  interstate  commerce,  and,  being  so 
engaged,  the  federal  statute  is*  applicable  and  is  exclu- 
sive, paramount  and  superior  to  the  State  laws  wher- 
ever its  provisions  are  applicable.  Devine  v.  Chicago, 
R.  I.  dt  P.  Ry.  Co.,  266  111.  248.  In  the  case  of  Staley 
V.  Illinois  Cent.  R.  Co.,  268  111.  356,  the  Supreme  Court, 
in  commenting  upon  the  case  of  Wabash  R.  Co.  v. 
Hayes,  234  U.  S.  86  [6  N.  C.  C.  A.  224],  said:  ''Had 
the  injury  occurred  in  interstate  commerce,  as  was 
alleged,  the  federal  act  undoubtedly  would  have  been 
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oontrollingy  and  a  recovery  oovld  not  kave  been  had 
under  the  common  or  statute  law  of  the  State.  la 
other  words,  the  federal  act  would  have  been  exol^ve 
in  its  operation,  not  merely  cumulative.*' 

Again,  upon  an  inspection  of  this  declaration  it 
appears  that  there  is  no  allegation  that  the  defenda&t 
had  not  elected  to  operate  its  road  under  the  Compen- 
sation Law  of  the  State  of  Illinois,  and  without  sucdi 
an  averment  no  right  of  action  at  common  law  or  under 
the  statute  would  exist.  As  we  view  it^  the  right  of 
action,  if  any  existed,  necessarily  accrued  to  plaintiff 
under  the  Federal  Liability  Act,  and  the  ri^ts  of  the 
parties  to  this  suit  must  be  determined  acoording  to 
the  laws  and  decisions  of  the  federal  courts.  The  deda^- 
ration  charges  that  the  defendant  was  engaged  in  in- 
terstate commerce  and  was  using  this  track  in  sndi 
commerce.  An  employee  of  an  interstate  carrier  en- 
gaged in  maintaining  tracks  has  been  held  by  the 
federal  courts  to  have  been  engaged  in  interstate 
commerce.  Pedersen  v.  Delaware,  L.  dk  W.  R.  Co., 
229  U.  S.  146  [3  N.  C.  C.  A.  779] ;  lUinois  Cent.  R.  Co. 
V.  Behrens,  233  U.  S.  473  [10  N.  C.  C.  A.  153].  Under 
the  acts  of  Congress  and  the  decisions  of  the  federal 
courts,  the  doctrine  of  assumption  of  risks  applies  and 
prevails  as  at  common  law.  The  employee  assumes 
the  risk  of  his  employment  under  the  federal  act,  ex- 
cept where  the  violation  by  the  carrier  of  the  federal 
statute  contributed  to  the  injury,  and  in  construing  this 
statute  the  Supreme  Court  of  the  United  States  said : 
^'It  seems  to  us  that  section  4,  in  eliminating  the  de- 
fense of  assumption  of  risk  in  the  cases  indicated, 
quite  plainly  evidences  the  legislative  intent  that  in 
all  other  cases  such  assumption  shall  have  its  former 
effect  as  a  complete  bar  to  the  action.  And,  taking 
sections  3  and  4  together,  there  is  no  doubt  that  Con- 
gress recognized  the  distinction  between  contributory 
negligence  and  assumption  of  risk;  for,  while  it  is 
declared  that  neither  of  these  shall  avail  the  earrier  im 
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cases  where  the  violation  of  a  statute  has  oontrihiited 
to  the  injury  or  death  of  the  employee,  there  is,  with 
respect  to  eases  not  in  this  category,  a  limitation  upon 
the  effect  th^t  is  to  be  given  to  contributory  negli- 
gence, while  no  corresponding  limitation  is  imposed 
upon  the  defense  of  assumption  of  risk — ^perhaps  none 
was  deemed  feasible, '*  Seaboard  Air  Line  Ry.  v.  Hor- 
ton,  233  U.  S.  501  [8  N.  0.  C.  A.  834].  It  will  be 
observed  that  in  this  declaration  the  plaintiff  charges 
that  the  defendant  knew  of  the  defects  complained 
of  but  nowhere  avers  that  plaintiff  had  no  such  knowl- 
edge of  the  defects  or  effect  thereof,  and  as  we  under- 
stand the  decisions  of  the  federal,  court,  the  dec- 
laration must  contain  such  allegations  as  show  that 
the  plaintiff  did  not  assume  the  risk  of  the  actual 
negligence  complained  of.  The  plaintiff  knew  the 
number  of  men  that  were  engaged  at  this  work,  and 
appreciated  the  extent  to  which  he  would  have  to  exert 
himself  in  lifting  upon  this  railroad  track,  and  cer- 
tainly was  aware  of  the  fact  that  by  overexerti9n  he 
was  liable  to  injure  himself;  at  least  the  danger  was 
apparent  to  a  reasonable  man,  and  where  the  danger 
is  so  plain  and  apparent  he  must  be  presumed  to 
have  known  it.  Chesapeake  <&  0.  Ry.  Co.  v.  Projffitt, 
241  U.  S.  462.  The  mere  furnishing  of  an  insufficient 
number  of  men  is  not  actionable  negligence.  The 
Supreme  Court  of  Illinois,  in  commenting  upon  a  fail- 
ure of  the  employer  to  furnish  a  sufficient  number  of 
men  to  properly  perform  their  work,  says :  * '  If  it  was 
the  duty  of  appellant  to  employ  more  help  in  order  to 
render  the  performance  of  the  labor  appellee  was  em- 
ployed to  perform  reasonably  safe,  and  appellant 
failed  in  that  duty,  when  that  fact  was  discovered  by 
appellee  it  was  his  duty  to  quit  appellant's  service, 
but  if  he  remained  he  did  so  at  his  own  risk.  * '  Swift 
d  Co.  V.  RutJcowski,  167  111.  156.  And  in  tbe  case  of 
Morgan  v.  Wabash  R.  Co.,  158  HI.  App.  344,  the  court 
says!     *'The  evidence  discloses  beyond  controversy 
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that  whatever  danger  existed  at  the  time  was  as 
obvious  and  apparent  to  defendant  in  error,  whom,  the 
evidence  discloses,  was  a  person  of  ordinary  intelli- 
gence, as  it  was  to  the  master,  and  where  this  condition 
exists  the  law  charges  the  servant  with  knowledge  of 
such  danger  and  he  assumes  the  risk  of  injury  from 
all  conditions  of  which  he  has  an  equal  knowledge 
with  the  master  to  know,  and  which  are  open  to  his 
observation  and  which  he  might  have  easily  known 
by  the  use  of  his  sense  of  observation.  {Montgomery 
Coal  Co.  V.  Barringer,  218  HI.  327;  Christiansen  v. 
William  Graver  Tank  Works,  223  111.  142.) *' 

The  employment  of  an  insufficient  number  of  men 
was  a  patent  defect  and  one  which  plaintiff  was 
bound  to  see.  Texas  d  P.  By.  Co.  v.  Bogers,  57  Fed. 
378. 

It  is  contended  by  plaintiff  that  the  defendant  by 
its  agent  gave  an  order  requiring  the  plaintiff  to  per- 
form this  work,  but  it  is  not  claimed  or  argued  that 
the  plaintiff  was  in  any  way  misled  by  this  order  or 
command.  He  knew  the  conditions  and  knew  the  effect 
as  well  as  any  one  that  the  lifting  referred  to  would 
have  upon  him  physically,  so  that  he  could  not  have 
been  misled  by  the  order,  if  such  was  an  order,  and 
the  Supreme  Court  of  Illinois,  in  the  case  of  Bepublic 
Iron  (6  Steel  Co.  v.  Lee,  227  111.  258,  says:  "An 
exception  to  the  doctrine  of  assumed  risk  exists  where 
a  servant  is  ordered  by  his  master  to  do  certain  work 
which  is  attended  with  danger  of  which  he  is  not  fully 
co^izant,  and  he  relies  upon  the  order  to  do  the 
work  as  an  assurance  that  he  may  safely  perform  the 
tasl^.  This  case,  as  stated  by  the  first  two  counts  of 
the  narr.,  is  not  within  the  exception,  however,  because 
appellee  had  full  and  complete  knowledge  of  all  the 
dangers  attendant  upon  and  resulting  from  the  neg- 
ligence charged  by  those  two  counts,  in  so  far  as  the 
evidence  tended  to  prove  the  same.    It  is  only  where 
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the  servant  has  been  misled  by  the  order  of  the  master 
that  the  exception  exists. ' '  It  also  seems  to  ns  that  all 
this  order  amounted  to,  under  the  allegation,  was  a 
direction  to  perform  the  work  that  was  being  carried 
on  in  the  usual  manner,  and,  as  we  understand  the 
law,  such  directions  are  not  within  the  rule  invoked 
by  the  plaintiff. 

It  is  also  insisted  by  plaintiff  that  the  pry  bar  or 
lifting  rod  with  which  he  wai^  furnished  to  do  this 
work  was  insuflScient,  bent  and  crooked  and  unfit  for 
the  work.  This  was  a  simple  instrument  or  tool  used  in 
the  performance  of  the  work,  and  the  Supreme  Court, 
in  the  case  of  Webster  Mfg.  Co.  v.  Nisbett,  205  111. 
273,  says  that  the  rule  that  exempts  an  employee 
from  assuming  the  risk  does  not  apply  to  ordinary 
labor  which  only  requires  the  use  of  implements  with 
which  the  employee  is  entirely  familiar;  and  this  doc- 
trine is  also  announced  in  the  case  of  Schumann  v.  In^ 
temational  Harvester  Co.,  174  111.  App.  140,  in  which 
the  court  says :  *  *  The  doctrine  in  this  State  is  that  for 
an  injury  received  from  the  use  of  a  simple  tool, 
the  master  is  not  liable  even  though  he  has  notice  of 
its  defect,  and  that  therefore  the  servant  assumes  the 
risk  of  injury  from  its  use.'* 

It  appears  to  us  that  by  the  allegations  of  this  dec- 
laration all  of  the  acts  of  negligence  complained  of 
were  shown  by  the  averments  themselves  to  have 
been  of  that  character  which  the  plaintiff  under  the  law 
assumed,  and,  being  so,  he  was  barred  of  any  right 
of  action  against  the  defendant  on  account  thereof. 

Other  errors  are  complained  of  with  reference  to 
the  holding  of  the  court  on  the  question  of  the  statute 
of  limitations,  but  in  view  of  the  foregoing  conclusions 
arrived  at  by  this  court  we  deem  it  unnecessary  to 
consider  this  question. 

After  the  demurrer  was  sustained  to  the  original 
counts  of  plaintiff's  declaration  for  the  causes  there 
assigned,  which  included  the  failure  of  plaintiff  to 
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relieve  himself  of  the  question  of  assumed  rii^  and 
upon  filing  an  amended  declaration  he  still  failed  to 
allege  his  want  of  knowledge,  or  anch  facts  as  wonld 
relieve  him  of  the  assumption  of  risk,  then  we  must 
assmne  that  in  the  amended  declaration  he  not  only 
omitted  these  elements  but  did  it  designedly,  so  re- 
lying upon  his  right  to  recover  notwitiistanding  he 
may  have  known  of  these  -defects  and  assumed  the  risk 
of  working  thereunder. 

We  are  of  the  opinion  that  the  plaintiff  failed  to 
make  such  a  statement  of  facts  as  would  relieve  him 
from  the  risks  assumed  under  the  law  as  determined 
by  the  federal  and  State  courts,  and  that  the  lower 
court  committed  no  error  in  sustaining  the  demurrer 
to  the  declaration,  and  the  judgment  of  the  lower  court 
is  affirmed. 

Judgment  affirmed. 


Amos  W.  Tyler,  President,  Isaac  L,  Oarrlsoii,  Tlee 
President,  0.  W.  Talbert,  Cashier,  et  aL,  Directory 
for  use  of  Ames  W.  Tyler,  Oliver  W.  Talbert  et  aL, 
Plaintiffs  In  Error,  v.  Henry  T,  Geddard  and 
Thomas  W.  Hall,  Defendants  in  Error, 

1.  JxTDOMENT,  |  AAZ^^-iohtn  in  prior  ca$e  U  not  former  adhMem- 
iion,  A  judgment  In  a  prior  case  is  not  a  foimer  adJudioattOB 
where  the  matters  in  the  former  case  are  different  from  those  la 
the  later  one  and  the  parties  are  different. 

2.  Patment — when  inntructioinB  in  action  to  recover  money  over- 
paid  hy  mistake  improperly  refused.  In  an  action  of  assumpsit  by 
the  directors  of  a  new  national  bank  against  partners  of  a  private 
bank  to  recover  an  amount  alleged  to  have  been  overpaid  by  mte- 
take  to  defendants  on  the  purchase  of  the  assets  of  the  Mtem* 
bank,  instructions  that  by  the  terms  of  the  contract  defendants  rep- 
resented that  their  bank  had  an  actual  capital  and  surplus  invested* 
of  a  certain  sum,  and  agreed  to  deliver  that  amount  of  capital 
and  surplus  invested  in  cash  or  good  negotiable  paper,  and  that  If 
the  capital  and  surplos  so  invested  did  not  amount  to  such  sum 
and  that  by  reason  of  the  representations  of  defeiidMit8»  plalatUb 

tolfr^i'^iS.^^Si^^Sr^  VI..  XI  to  XV.  «Hl  Oummnttv  Q»H«I,. 
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paid  a  oartaia  sum  viore  than  tb%  amount  so  Inveated  tlieti  plaintiffs 
oould  recover,  held  Improperly  refused,  as  they  properly  construed 
tiio  contract       t 

8.  iNBTBUGTioNB,  |  114* — When  misleading  hecause  inappUoahle 
to  i9»ue$.  In  an  action  by  the  directors  ot  a  national  bank  against 
a  private  banking  partnership  to  recover  an  alleged  overpayment 
en  tke  sale  of  defendants'  lousiness,  an  Instruction  that  courts  of 
law  aannot  reform  or  change  a  contract  and  that  such  change  or 
reformation  can  only  be  eflTected  In  equity,  held  misleading  where 
no  attempt  was  made  to  have  the  contract  changed  or  reformed. 

4.  Pathcbt — token  instruction  on  right  of  recovery  of  money 
paid  under  mistake  is  misleading.  In  an  action  by  the  directors 
of  a  national  bank  against  a  private  banking  partnership  to  recover 
an  alleged  overi>ayment  on  the  sale  of  defendants'  business,  an 
instruction  that  plaintiffs  had  been  mistaken  as  to  the  legal  mean- 
ing of  the  contract  of  sale  Involved  and  that  money  paid  under  an 
alleged  mistake  as  to  the  legal  ^ect  of  a  contract  cannot  be  re- 
covered back,  held  to  be  misleading. 

5.  Saues,  S  867* — when  instruction  on  right  of  sellers  of  business 
to  express  value  in  contract  is  misleading.  In  an  action  by  the  di- 
rectors of  a  national  bank  against  a  private  banking  firm  to  recover 
an  alleged  overpayment  by  mistake  on  the  sale  of  defendants'  busi- 
ness, an  Instruction  that  defendants  had  the  right  to  place  such 
value  on  the  capital  invested  and  business  of  their  bank  as  they 
pleased  and  to  have  such  value  expressed  in  the  wiltten  contract, 
whether  such  value  was  the  actual  value  or  not,  held  to  be  mis- 
leading. 

6.  CoNTBACTB,  |  205*--4»7iefi  instruction  leaving  to  jury  inter- 
pretation of  is  erroneous.  An  instruction  which  leaves  to  the  Jury 
the  loterpretatlAn  of  a  contract  is  MToneous. 

7.  Assumpsit,  Action  of,  %  41* — when  lies.  Where  an  error  Is 
made  in  arriving  at  the  amount  due  from  the  buyers  of  a  banking 
business  to  the  sellers  at  the  time  the  assets  of  the  bank  are  checked 
up  and  by  reasen  thereof  more  is  paid  than  4ihouM  have  been  paid 
under  the  contract,  an  action  of  assumpsit  lies  to  recover  the 
amount  overpaid. 

8.  Judgment,  {  693* — when  instruction  on  Mnding  effect  of  for- 
mer adjudication  misleading.  In  an  action  of  assumpsit  by  the 
directors  of  a  national  bank  against  a  private  banking  partnership 
to  recover  an  alleged  overpayment  made  on  the  purchase  of  de- 
fendants' banking  business,  an  Instructien  that  it  Is  the  policy 
of  the  law  to  end  litigation  and  that  if  a  Judgment  in  trover  in 
favor  of  one  of  the  defendants  against  plaintiffs  for  costs  was 
rendered,  then,  if  the  promissory  notes  involved  in  that  case  were 
the  same  notes  which  were  sued  on  in  the  present  case  the  Judg- 


•«••  nttiioto  NotM  ]Ms««t,  Vols.  XI  to  XV,  fiiul  CwimlattTt  Qiuirlerly,  Mim« 
topic  and  soctioo  iramber. 
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ment  In  the  former  case  was  conclusiye  on  the  right  to  reooTor 
on  such  notes  or  thelc  value,  held  to  be  misleading,  since  action 
was  not  brought  in  the  second  case  to  recover  the  value  of  any 
notes. 

9.  JunoMENT,  I  693* — when  itutructUm  that  jury  may  determine 
whether  sam^  matters  are  involved  in  successive  actions  is  erro- 
neous. An  instruction  authorizing  the  jury  to  determine  whether 
the  same  matters  are  involved  in  two  successive  actions,  the  former 
of  which  is  claimed  to  be  conclusive  as  a  former  adjudication,  is 
erroneous. 

10.  Evidence,  f  403* — when  terms  in  contract  Tuay  he  explained 
by  experts.  Any  terms  in  a  contract  that  have  a  technical  meaning 
can  be  explained  by  experts  having  knowledge  of  that  meaning; 
but  it  is  not  for  experts  to  construe  contracts,  this  being  a  matter 
for  the  courts. 

11.  CJONTSACTS,  I  205*— oofwtritctiow  as  miatter  for  court.  The 
construction  of  contracts  is  a  matter  for  the  court 

12.  Contracts,  f  191* — when  final  contract  and  proposal  may 
he  construed  together.  A  final  contract  for  the  purchase  of  a  bank- 
ing business  and  a  proposal  may  be  construed  together  where  they 
refer  to  and  supplement  each  other,  and  especially  where  the  ad- 
verse parties  admit  that  the  contract  substantially  conforms  to  the 
proposal 

Error  to  the  Circuit  Court  of  Wabash  county;  the  Hon.  Woxiah 
H.  Green,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Reversed  and  remanded.  Opinion  filed  October  24^ 
1917.    Rehearing  denied  January  10,  1918. 

BoGos,  BoGGS  &  Heidikgeb  and  Cbeighton  &  Thomas^ 
for  plaintiffs  in  error. 

P.  J.  KoLB,  M.  J.  White  and  Gbeen  &  Bislby,  for 
defendants  in  error, 

Mb.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

An  action  in  assumpsit  was  brought  by  plaintiffs 
in  error  (hereafter  called  plaintiffs)  against  defend- 
ants in  error  (hereafter  called  defendants)  in  the  Cir- 
cuit Court  of  Wabash  county,  to  recover  the  amount 
alleged  to  have  been  paid  by  mistake  to  defendants 

•See  nilnolfl  Notes  Digest,  VoU.  XI  to  XV,  and  CumiiUiUTo  Qoartttly.  MMt 
topic  and  section  niimbor. 
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on  the  sale  of  a  bank  building,  fixtures,  etc.  A  trial 
was  had  resulting  in  a  verdict  and  judgment  against 
plaintiffs  in  bar  of  action  and  for  costs.  To  reverse 
said  judgment  this  writ  of  error  is  prosecuted. 

The  principal  ground  relied  on  by  plaintiffs  for  a 
reversal  of  said  cause  is  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence  and  on  the  in- 
structions. 

The  record  discloses  that  on  or  about  the  13th  day 
of  September,  1913,  plaintiffs,  a  company  of  men  in 
the  vicinity  of  Wayne  City  having  taken  steps  to  or- 
ganize a  National  Bank  in  said  city,  were  made  a 
proposition  in  writing  by  defendants,  partners  in  a 
private  bank,  for  a  sale  of  their  said  bank  building, 
fixtures,  etc. 

It  was  recited  in  said  proposal  that  it  should  stand 
and  be  binding  on  all  parties.  On  the  evening  of  the 
13th  of  October,  1913,  the  assets  of  the  bank  were 
checked  up  by  a  committee  representing  plaintiffs  and 
by  Harry  H.  Clark,  cashier  of  the  Wayne  City  Bank, 
representing  defendants.'  At  that  time  $6,046.67  of 
the  bills  receivable  of  said  bank  were  taken  by  Clark 
as  so  much  on  the  purchase  price  of  said  bank,  furni- 
ture, real  estate,  etc.,  and  a  draft  was  issued  by  plain- 
tiffs to  defendants  for  $10,893.40,  making  with  said 
bills  receivable,  $17,030.07.  It  is  insisted  by  plaintiffs 
that  in  making  said  settlement  they  overpaid  defend- 
ants $6,080,  and  to  recover  said  amount  this  suit  was 
instituted.  • 

Possession  of  the  Wayne  City  Bank  was  taken  by 
plaintiffs  on  October  14th,  being  the  next  day  after 
the  assets  were  checked.  Immediately  thereafter 
plaintiffs  insisted  that  an  error  had  occurred  in  the 
settlement  of  said  contract  and  made  a  demand  on 
Clark,  the  cashier  of  the  Wayne  City  Bank,  for  the 
return  of  the  notes  which  he  had  taken  from  the  bank 
the  evening  of  the  settlement.    On  his  refusal  to  re- 

Vol.  CCVII  Zi 


530  ^FTEidjATj^  Courts  of  Ilunois. 

Tyler  «t  aL  v.  Qodaard  et  aL,  207  111.  App.  520. 

turn  the  same  an  action  in  trover  was  brought  by 
plaintiffs  against  Clark  and  defendants  to  reeover 
the  value  of  said  notes.  During  the  pendency  of  the 
trial  the  suit  was  dismissed  as  to  defendants  and  the 
suit  thereafter  was  prosecuted  against  Clark  alrae, 
and  resulted  in  a  verdict  and  judgn^^ent  in  favor  of 
Clark  and  against  plaintiffs  for  costs.  It  is  now  m- 
sisted  by  defendants  that  this  trial  amounted  to  a 
former  adjudication  of  the  matters  here  in  contro- 
versy and  that  plaintiffs  are  not  entitled  to  prosecute 
this  suit.  An  examination  of  the  record  in  that  case 
discloses  that  the  matters  there  in  issue  were  dif- 
ferent from  the  matters  in  issue  in  this  suit  and  the 
parties  are  not  the  same.  We  hold,  therefore,  that 
the  suit  in  trover  does  not  amount  to  a  former  ad- 
judication and  is  no  bar  to  the  proseoation  of  the 
suit  here  involved.  Garrett  v.  John  V.  FariveU  Co., 
199  111.  436. 

Without  g6ing  into  the  pleadings  in  this  case,  which 
are  somewhat  extended,  it  will  only  be  necessary  to 
say  that  the  issue  made  and  the  principal  controversy 
in  this  case  is  the  construction  to  be  placed  upon  the 
contract  entered  into  by  defendants  with  plaintiffs 
for  a  sale  of  the  assets,  real  estate,  furniture,  etc.,  of 
the  Wayne  City  Bank. 

The  final  contract  entered  into  l^  said  parties  pro- 
vided, among  other  things,  that  ''the  said  bank  of 
Wayne  City  shall  be  checked  up,  when  ready  for  deliv- 
ery, by  an  auditing  committee  consisting  of  H.  H. 
Clark  and  any  two  of  the  above  mentioned  parties 
of  the  second  part  (plaintiffs),  and  proven  in  balance. 
The  bank  shall  show  actual  cash  capital  and  surplus 
invested  to  the  amount  of  $10,675.75,  and  $2,080,  furni- 
ture and  fixtures  and  $4,000  real  estate. 

**The  said  parties  of  the  second  part  (plaintiffs) 
hereby  agree  to  pay  to  the  said  party  of  the  first  part 
(defendants),  on  delivery  of  possession  of  the  said 
bank  property  the  total  aggregate  sum  of  $16,755.75. 
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And  this  snm  is  nnderstood  to  be  full  and  complete 
pay  and  compensation  for  the  entire  bank  property 
of  the  said  Bank  of  Wayne  City.  And  to  include  all 
the  books  and  business  on  the  same,  bonus  and  pay 
for  said  business  and  good  will,  all  moneys  and  cred- 
its, building,  furniture  and  fixtures,  supplies,  blanks, 
etc* 

**And  the  said  parties  of  the  second  part  further 
agree  that  on  the  delivery  of  the  said  bank  to  them 
they  assume  the  liabilities  of  the  said  bank,  including 
deposits  of  the  said  bank  that  are  subject  to  check 
and  certificates  of  deposit,  bills  payable  and  all  forms 
of  liability  appearing  on  the  said  books  of  the  said 
bank  when  same  shall  have  been  proven  in  balance, 
and  the  said  parties  of  the  second  part  shall  execute 
and  deliver  to  the  said  party  of  the  first  part,  a  good 
and  sufficient  bond,  to  be  approved  by  the  said  party 
of  the  first  part,  obligating  the  said  parties  of  the 
second  part  to  fulfill  the  said  obligations  of  the  said 
party  of  the  first  part,  to  pay  off  such  deposits,  cer- 
tificates and  bills  payable,  on  demand  or  at  maturity. 

"And  the  said  party  of  the  first  part  does  hereby 
agree  that,  immediately  upon  payment  to  said  party  of 
the  first  part  by  the  said  party  of  the  second  part 
of  the  sum  of  $10,675.75  to  cover  capital  stock  in- 
vested, in  full  in  cash  or  its  equivalent  in  good  nego- 
tiable approved  paper,  and  the  additional  sum  of 
$6,080,  representing  the  value  of  the  real  estate,  fur- 
niture and  fixtures,  that  is  to  say,  upon  the  payment 
to  the  said  party  of  the  first  part  the  sum  of  $16,755.75, 
the  said  party  of  the  first  part  shall  deliver  to  the 
said  parties  of  the  second  part  the  personal  property, 
including  cash,  credits,  bills  receivable,  furniture  and 
fixtures,  supplies,  and  all  the  bank  equipment,  together 
with  the  books  and  business  on  the  same,  together  with 
the  good  will  of  the  said  party  of  the  first  part.*' 

Said  contract  further  provides  for  a  conveyance  by 
warranl^  deed  of  the  real  estates  on  which  said  bank  is 
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located,  together  with  the  first  or  lower  story  of  the 
two-story  brick  bank  building  situated  thereon. 

The  remainder  of  the  contract  is  not  important  so 
far  as  the  matters  here  in  controversy  are  concerned. 

The  court  in  our  judgment  wholly  failed  to  properly 
construe  the  above  <!ontract  in  its  instructions  to  the 
jury.  A  large  number  of  instructions  were  tendered 
by  plaintiffs  presenting  their  theory  of  the  proper 
construction  of  the  contract  involved  which  were  re- 
fused by  the  court.  Certain  of  these  instructions,  we 
think,  stated  correct  principles  of  law  and  were  not 
covered  by  other  instructions  given,  and  it  was  error 
to  refuse  the  same.  Among  this  number  is  the  four- 
teenth and  fifteenth  of  plaintiffs'  refused  instructions, 
the  fourteenth  instruction  being  as  follows:  "The 
Court  instructs  you  that,  by  the  terms  of  the  contract 
in  this  case,  the  defendants  represented  and  stated  to 
the  plaintiffs  that  their  bank  had  an  actual  capital 
and  surplus  invested  to  the  amount  of  $10,675.^5  and 
agreed  to  sell  and  deliver  to  the  plaintiffs  that  amount 
o'f  capital  and  surplus  invested  in  cash  or  good  nego- 
tiable paper.  And  if  you  find  from  the  evidence  in 
this  case  that  the  capital  and  surplus  of  the  bank  of 
the  defendants  invested  in  cash  or  good  negotiable 
paper  did  not  amount  to  $10,675.75  and  that  by  reason 
of  the  representations  so  made  to  the  plaintiffs  in  said 
contract  that  said  capital  and  surplus  invested  in  cash 
or  good  negotiable  paper  was  the  sum  of  $10,675.75 
the  plaintiffs  were  induced  to  and  did  pay  the  defend- 
ants $10,675.75  for  such  capital  and  surplus  and  that 
the  amount  so  paid  to  the  defendants  was  $6,080  more 
than  the  amount  of  the  capital  and  surplus  invested 
in  cash  or  good  negotiable  paper,  then  your  verdict 
should  be  for  the  plaintiffs  in  the  sum  of  $6,080  and 
interest  thereon  at  the  rate  of  five  per  cent,  per  annuni 
from  the  date  of  such  payment  to  the  present  date." 

The  fifteenth  instruction  is,  in  its  effect,  practically 
the  same  as  the  fourteenth  instruction,  but  is  stated 
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in  a  different  way.  The  court  erred  in  refusing  to 
give  these  two  instructions,  as  they  properly  construed 
said  contract. 

The  court  gave  22  instructions  on  behalf  of  the  de- 
fendants. Instruction  No.  3  informs  the  jury  that 
courts  of  law  cannot  reform  or  change  a  contract,  but 
such  change  or  reformation  can  only  be  accomplished 
in  a  court  of  equity  on  a  bill  filed  for  that  purpose. 
This  instruction  was  misleading  for  the  reason  that 
^  there  was  no  attempt  made  in  this  proceeding  to  have 
the  contract  in  question  changed  or  reformed,  but  to 
have  it  interpreted  and  enforced  according  to  its  plain 
legal  eflfect. 

Instruction  No.  5,  in  effect,  assumes  that  plaintiffs 
had  been  mistaken  as  to  the  legal  meaning  of  the 
contract  involved  and  informs  the  jury  that  money 
paid  under  an  alleged  mistake  as  to  the  legal  effect 
of  a  contract  cannot  be  recovered  back.  This  instruc- 
tion was  misleading  and  should  not  have  been  given. 

Instruction  No.  6  is  of  the  same  diaracter  as  instruc- 
tion No.  3  and  should  not  have  been  given. 

Instruction  No.  8  informs  the  jury  that  the  defend- 
ants had  the  right  to  place  such  value  on  the  capital 
invested  and  the  business  of  such  bank  as  they  pleased 
and  to  have  such  value  expressed  in  the  written  con- 
tract, whether  the  value  so  expressed  was  more  than 
the  actual  value  or  not.  This  instruction  would  have 
a  tendency  to  mislead  the  jury  as  to  the  real  issues  in 
the  case,  and  the  court  erred  in  giving  it. 

Instructions  10,  11  and  15  are  erroneous  for  the 
reason  that  they  leave  to  the  jury  the  interpretation 
of  the  contract.  Defendant's  instruction  16  informs 
the  jury  that  if  at  the  time  the  parties  checked  up  the 
assets  of  the  bank  they  believed  they  had  the  amoimt 
owing  by  the  plaintiffs  to  the  defendants  properly 
ascertained  and  that  the  plaintiffs  were  paying  the 
defendants  the  correct  amount  they  were  required  to 
pay,  and  had  a  full  understanding  of  all  the  material 
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facts  surrounding  or  pertaining  to  said  transaction, 
that  then  the  plaintiffs  cannot  recover  ba<4:  any  part 
of  said  purchase  nioney  on  a  claim  that  such  part 
was  paid  without  consideration  or  that  the  defendants' 
claim  therefor  was  unenforceable.  This  instruction 
does  not  state  a  correct  principle  of  law.  If  an  error 
was  made  in  arriving  at  the  amount  that  was  due  from 
the  plaintiffs  to  the  defendants  at  the  time  the  assets 
of  the  bank  were  checked  up,  and  by  reason  of  that 
error  plaintiffs  paid  the  defendants  more  than  they 
were  entitled  to  under  the  contract,  they  have  a  ri^t 
of  action  in  assumpsit  to  recover  the  amount  so  over- 
paid. Eddie  v.  Eddie,  61  IlL  134;  Commercial  Onion 
Assttr.  Co.  V.  Scammon,  133  HI.  627 ;  Starrett  v.  Bros- 
seau,  208  111.  408. 

Instruction  No.  18  informs  the  jury  that  it  is  the 
policy  of  the  law  that  there  should  be  an  end  of  the  liti- 
gation between  the  same  parties  in  regard  to  the  same 
matter,  and  states  to  the  jury  that  if  a  judgment  in 
the  trover  suit  was  rendered  in  favor  of  Clark  "and 
against  the  plaintiffs  for  costs  of  suit,  then,  if  the 
projnissory  notes,  sued  for  in  that  case,  are  the 
same  promissory  notes,  or  their  value,  sued  for  in  this 
action  against  the  defendants,  Q-oddard  and  Hall,  the 
judgment  rendered  in  the  former  case  should  be  held 
by  the  jury  to  be  conclusive  against  the  rights  of  the 
plaintiffs  to  recover  in  this  action,  on  accotmt  of  said 
promissory  notes  or  their  value,  and  the  jury  should 
so  find.'*  The  record  discloses  that  the  suit  here 
brought  was  not  to  recover  the  value  of  any  notes. 
It  was  misleading  to  instruct  the  jury  in  regard  thereto. 
Instruction  No.  19  is  erroneous  for  the  reason  that 
-it  informs  the  jury  that  if  the  judgment  rendered  in 
the  trover  case  against  Clark  involved  the  same  mat- 
ters as  the  suit  then  on  trial  that,  that  judgment  is  just 
as  conclusive  as  a  former  adjudication  as  if  the  trover 
suit  had  not  been  dismissed  as  to  the  defendants  in 
this  ease.   In  other  words^  the  inatruotion  left  it  to  the 
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jnry  to  say  whether  the  same  matters  were  in  contro- 
versy in  the  trover  suit  as  were  in  controversy  in  the 
gait  they  wer»  tiyin^. 

It  ig  further  contended  by  plaintiffs  that  the  court 
erred  in  allowing  experts  to  testify  on  behalf  of  tlie 
defendants  with  reference  to  the  meaning  of  the  terms 
used  in  the  eomtract.  Any  terms  in  a  contract  that 
havQ  a  technical  meaning  can  be  explained  by  ex- 
perts having  knowledge  of  that  meaning.  It  is'  not, 
howover,  for  the  experts  to  interpret  or  put  their  con- 
struction on  the  contract;  that  is  a  imttor  for  the 
court.  Rankin  v.  Sharpies,  206  lU.  301.  These  wit- 
nesses were  allowed  to  go  beyond  the  mere  explana- 
tlen  of  th^  technical  terms  used  in  the  contract,  4nd 
tQ  that  extent  the  court  erred  in  allowing  them  to 
testify. 

Plaintiffs  also  insist  that  the  final  contract  entered 
into  by  said  parties  should  be  read  and  construed  in 
connection  with  the  proposal  contract  entered  into 
as  they  refer  to  and  supplement  one  the  other.  The 
proposal  contract  was  admitted  in  evidence  without 
objection  and  was  referred  to  by  both  parties  in  the 
argument,  and  we  see  no  reason  why  they  shonld  not 
be  construed  together.  Especially  in  view  of  the  fact 
that  appellees  in  their  brief  and  argument  state  that : 
^^The  contract  executed  and  entered  into  between  the 
parties  is  in  substantial  conformity  with  said  written 
proposal.'* 

We  express  no  opinion  on  the  weight  of  the  evidence 
as  the  case  is  to  be  retried.  Other  errors  were  as- 
signed but  it  is  not  necessary  to  discuss  them  here. 

For  the  reasons  above  set  forth,  the  judgment  of 
the  trial  court  is  reversed  and  said  cause  will  be  re- 
manded. 

Reversed  a/nd  remanded. 
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In   the  Hatter  of  the  Estate  of  John  W.  Brown, 

Deceased. 
Slna  D.  Fagle,  Executrix,  Appellant.    Anna  Brown 

et  aL,  Appellees. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Ck>urt  of  F&yette  county;  the  Hon.  Jaices 
C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Affirmed  in  part,  reversed  in  part  and  remanded  with 
directions.    Opinion  filed  October  24,  1917. 

Statement  of  the  Case. 

In  the  matter  of  the  estate  of  John  W.  Brown,  de- 
ceased, wherein  the  execntrix,  Sina  D.  Pagle,  filed  in 
the  County  Court  a  report  marked  final,  showing  no 
receipts  or  expenditures  but  certain  unpaid  claims, 
which  upon  objections  by  Anna  Brown  and  others, 
objectors,  was  not  approved  by  that  court,  and  on 
appeal  to  the  Circuit  Court  a  decree  was  rendered 
finding  the  amount  she  should  charge  herself  as  execu- 
trix and  specifying  the  amount  she  should  take  credit 
for  in  her  report  and  directing  that  her  report  be  not 
approved  and  that  she  make  a  new  report,  in  accord- 
ance with  such  findings,  to  the  County  Court  within 
sixty  days,  from  which  decree  she  appeals. 

The  inventory  of  the  estate  filed  by  the  executrix 
showed  a  large  number  of  articles  of  personal  proper- 
ty, farming  implements,  household  goods,  horses,  etc, 
valued  at  $1,813,  and  notes  and  accounts  valued  at 
$46.70,  aggregating  $1,859.70.  The  decedent  bequeathed, 
after  payment  of  debts,  all  his  personal  property 
and  devised  all  his  land,  except  twenty  acres,  to  the 
executrix  and  her  two  sisters.  The  twenty  acres  was 
treated  by  all  parties  as  intestate  property.  Later, 
after  filing  the  inventory,  an  appraisement  bill  of  a 
portion  of  the  personal  property,  valued  at  $570,  was 
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filed,  and,  on  petition  by  the  executrix,  the  appraised 
property  was  ordered  sold,  but  she  reported  two  years 
later  that  a  sale  at  a  sufficient  price  had  not  been  made 
and  most  of  the  property  had  been  bought  in  by  a  sister 
at  the  appraised  value,  also,  that  she  and  her  sisters 
had  advanced  $1,219.67  of  their  own  money  to  pay 
debts  of  the  estate.  A  later  report  showed  she  had 
received  $750  from  the  property  inventoried  and  said 
sum  of  $1,219.67,  that  there  was  $1,350.44,  of  unpaid 
claims,  and  that  the  balance  of  unpaid  indebtedness  of 
the  estate  after  deducting  the  $750  was  $1,820.11.  She 
thereafter  filed  her  final  report  and  asked  payment  of 
$2,152.58  from  certain  moneys  in  the  hands  of  the  mas- 
ter in  chancery  from  the  sale  of  real  estate  to  liquidate 
the  indebtedness,  to  which  objections  were  filed  by  one 
of  her  sisters  and  certain  other  heirs  of  the  decedent, 
interested  only  in  the  sale  of  said  twenty  acres,  which 
brought  $600. 

« 

JoHK  A.  Bingham,  for  appellant. 

Bbown  &  BuBNsiDE,  for  appellee  Anna  Brown. 

Me.  Justice  Boggs  delivered  thp  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Executors  and  administratobs,  §  529* — when  executrix  should 
he  charged  with  TMmey  advanced  to  protect  interests  of  devisees. 
Where  the  sole  devisees  of  a  testator's  personal  property,  for  the 
purpose  of  protecting  their  interests  therein  and  retaining  such 
property,  voluntarily  paid  to  the  executrix  of  the  estate,  who  was 
one  of  such  devisees,  a  certain  amount  of  their  own  money  to  be 
used  in  payment  of  the  debts  of  the  estate,  held  that  the  executrix 
was  properly  charged  by  the  trial  court  in  her  report  with  such 
amount. 

2.  EiXECUTOBS  AND  ADMINISTRATORS,  %  529* — When  cxecutrix  may 
not  complain  of  heing  charged  with  increased  value  of  personalty. 
Where  the  executrix  of  an  estate  fails  to  properly  administer  the 
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estate  and  appraise  and  sell  the  personal  i«tiperty  as  provided  Iby 
Btatuta  she  is  in  no  position  to  complain  of  being  charged  with  the 
increased  value  of  the  property  when  actually  sold. 

8.  BzxcuTOBS  AicD  AOiaifiSTBATOBS — ichcn  inclutton  of  claim  in 
finding  In  decree  ie  err&r.  The  inclusion  In  a  finding  in  a  decree, 
sustaining  objections  to  the  report  of  an  executrix  of  a  claim,  of 
which  the  record  c<Hktains  no  evidence,  is  erroneous. 

4.      EXKCUTOBS  AND  ADKINIBTBATQBS,   (  330^ — When  dCViSeCS  Of  PCT- 

sonalty  may  not  complain  of  application  of  8um^  advanced  to  exeat- 
trix  for  payment  of  dehts.  Whefe  the  devisees  of  the  personal  estate 
of  a  testator  voluntarily  advanced  certain  of  thei^  own  money  to  the 
executrix  to  pay  the  testator's  debts  in  order  to  protect  their  own 
interests  in  the  property,  held  that  they  were  not  in  a  position  to 
raise  the  question  that  proceeds  from  the  sale  of  the  testator's  real 
estate,  descended  and  sold  as  intestate  property,  should  first  be 
applied  to  his  indebtedness  before  such  advanced  moneys  were 
applied  thereto. 

6.  fixECUTOBs  AND  ADMiNisTSATOBS — %ohen  devi9eee  of  perMonaUy 
should  he  reimbursed  for  money  advanced  to  pay  debts  of  testator. 
Where  the  devisees  of  the  personal  estate  of  a  testator  voluntarily 
advanced  money  to  pay  the  testator's  debts,  held  that  whatever 
funds  should  remain  in  the  hands  of  the  executrix,  if  any,  after 
paying  the  indebtedness  of  the  estate,  should  be  returned  to  such 
devisees  and  not  to  the  e&tate,  as  sueh  r^nalader  would  be  a  balimce 
remaining  out  of  the  funds  so  advanced  by  the  devisees  to  pay  the 
indebtedness  and  would  belong  to  them  and  not  to  the  estate. 

6.  ExzcTTTOBS  ATCD  ADMiKiSTBATOBs,  {  560^ — When  exccutrix  prop- 
erly denied  commissions.  Where  a  testator's  estate  was  irregularly 
and  improperly  aduinistertd  by  the  executrix,  held  that  there  was 
no  error  in  the  court  not  allowing  her  commissions. 

■ 
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Wllllaiii  Eber§^  Beeeiyer^  Defendant  in  Error,  t«  J. 
Henry  D.  Dettmerlng,  Plaintiff  in  Error, 

1.  Pabthbbship,  I  107* — right  to  iue  memher  an  contract,  Ae  a 
general  rule  a  copartnership  cannot  sue  a  copartner  upon  a  note  or 
co&tract' made  betwemi  the  iMirtnership  and  suob  copartner. 

2.  Partnebbhip — when  receiver  may  not  sue  member  of  on  note. 
The  aaaignee  or  receiver  of  a  copartnership  cannot  sue  one  of  its 
members  upon  a  note,  as  an  assignee  or  a  receirer  takes  no  greater 
interest  in  the  assets  of  a  cc^artnership  than  the  copartnership  had 
itself,  and  a  suit  instituted  by  a  receiver  or  assignee  is  a  suit  based 
on  the  right  to  sue  that  was  originally  in  the  copartnership. 

Error  to  the  Circuit  Court  of  Randolph  county;  the  Hon.  J.  F. 
OnxHAM,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  and  remanded.    Opinion  filed  October  24,  1917. 

J.  Fbep  Gilsteb  and  WiiiiiiAM  H.  Sohuwbkk,  for 
plaintiff  in  error. 

H.  Clat  Hobker,  for  defendant  in  error. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Defendant  in  error,  William  Ebers  (hereafter  for 
convenience  designated  defendant),  as  receiver  of  the 
Farmers  Bank,  a  copartnership,  of  Steelville,  Illinois, 
instituted  an  action  in  assumpsit  against  plaintiff  in 
error  (hereafter  designated  plaintiff),  in  the  Circuit 
Court  of  Randolph  county,  to  recover  on  a  certain  note 
given  by  plaintiff,  a 'member  of  said  copartnership,  to 
said  partnership  bank. 

The  record  discloses  that  in  December,  1915,  a  bill 
was  filed  in  said  Circuit  Court  of  Randolph  county  by 
certain  members  of  said  copartnership  setting  forth 
the  insolvency  of  «aid  bank,  and  praying  that  a  receiver 
be  appointed  to  take  charge  of  the  bank's  affairs,  and 
also  praying  that  an  accounting  be  had  among  the 
.  members  of  said  copartnership  and  that  the  same  be 
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dissolved.  A  decree  was  entered  appointing  defendant 
as  such  receiver.  Among  the  assets  of  said  bank  was 
a  note  given  by  plaintiff  for  money  loaned,  and  the 
defendant  as  such  receiver  sought  in  an  action  in  as- 
sumpsit to  recover  against  plaintiff  the  amount  of  said 
note. 

The  declaration  avers  among  other  things  that  the 
defendant:  '*Was  by  order  of  the  Circuit  Court  in 
said  Randolph  county,  in  proceedings  for  the  dissolu- 
tion of  the  partnership  and  appointment  of  receiver, 
duly  appointed  receiver  of  all  and  singular  the  real 
and  personal  property  of  said  Farmers  Bank,  etc.,  and 
is  now  such  receiver,"  and  then  in  the  ordinary  as- 
sumpsit count  set  forth  the  giving  of  a  note  by  plain- 
tiff in  the  sum  of  $9,800,  payable  to  said  bank  on 
demand,  alleging  demand,  etc.  To  said  declaration 
plaintiff  filed  a  plea  of  the  general  issue  and  a  special 
plea,  alleging  among  other  things  the  following:  "That 
the  real  plaintiff  in  this  suit,  naihely,  the  Farmers 
Bank,  is  a  partnership:  that  the  defendant  was  at 
the  time  the  debt  herein  sued  upon  was  contracted 
and  is  now  and  has  always  been  since  his  debt  was 
made,  a  partner  in  said  partnership  called  the  Farmers 
Bank ;  that  a  bill  in  chancery  has  been  filed  in  this  court 
asking  for  the  dissolution  of  said  Farmers  Bank,  but 
that  no  settlement  has  yet  been  made ;  no  accounting  has 
been  had  of  the  assets  of  the  said  firm  and  no  balance 
struck ;  that  said  partnership  is  still  in  existence. ' '  To 
this  special  plea  the  defendant  filed  a  demurrer,  the 
demurrer  was  sustained  and  plaintiff  elected  to  stand 
by  said  special  plea  and  withdrew  the  plea  of  the  gen- 
eral issue.  Thereupon  the  court  assessed  the  damages 
of  defendant  in  error  at  $7,641.45,  and  rendered  judg- 
ment accordingly  for  said  amount  and  costs.  From 
said  judgment  plaintiff  prosecutes  his  writ  of  error. 

The  sole  question  to  be  here  determined  under  the 
assignments  of  error  is  as  to  whether  or  not  the  de- 
fendant as  receiver  of  a  copartnership  can  maintain 
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an  action  at  law  on  a  note  or  contract  made  between 
said  copartnership  and  one  of  its  members.  The  gen- 
oral  rule  that  a  copartnership  cannot  sue  one  or  more 
of  the  copartners  upon  a  note  or  contract  is  so  well 
established,  both  at  common  law  and  under  the  deci- 
sions of  the  Supreme  and  Appellate  Courts  of  this 
State,  that  there  is  but  little  need  of  the  citation  of 
authorities.  15  Bncyc.  PI.  &  Pr.  1005 ;  Bates  on  Part- 
nership, vol.  2,  sec.  883;  Milligan  v.  MackirUaj/,  209 
111.  358;  Security  Title  <&  Trust  Co.  v.  Schlender, 
190  ni.  609. 

The  defendant  concedes  that  no  suit  could  be  main- 
tained by  said  bank  or  the  copartnership  composing  it 
against  plaintiff,  one  of  its  members,  but  insists,  how 
ever,  that  the  appointment  of  a  receiver  of  said  copart- 
nership obviates  the  objection  that  is  made  with  refer- 
ence to  a  party  suing  himself.  No  authority,  however, 
is  cited  by  defendant  that  supports  his  contention.  In 
Security  Title  <&  Trust  Co.  v.  Schlender ,  supra,  the  Su- 
preme Court  at  page  613,  in  discussing  the  rights  of  a 
receiver  of  a  copartnership,  says:  **The  receiver, 
therefore,  has  only  those  rights  which  belong  to  the 
firm.''  And  in  Lund  v.  Shanes  Enskilda  Bank,  96  111. 
181,  the  Supreme  Court,  in  passing  on  the  question  of 
the  right  of  an  assignee  of  a  copartnership  to  sue  one  of 
the  partners,  says:  ''The  assignee  (of  a  partnership) 
has  no  power  to  bring  suits,  either  at  law  or  in  equity, 
against  the  partners  of  this  firm,  for  the  purpose  of 
securing  payment  of  debts  due  the  firm.*'  And  in 
Young  v.  Stevenson,  180  111.  608,  the  court  at  page  615 
says:  **The  assignee  or  receiver  of  the  assets  of  a 
copartnership  has  no  power  to  bring  suit  in  equity  or 
an  action  at  law  against  the  partners  to  recover 
amounts  due  from  them  to  the  firm.'' 

The  language  used  by  the  Supreme  Court  in  the 
eases  cited  is  so  clear  and  unequivocally  expressed  that 
it  would  seem  to  practically  dispose  of  the  questions 
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involved  in  this  case.  It  is  contended,  however,  by  de- 
fendant that  notwithstanding  this  is  true,  that  the  Su- 
preme Court  in  neither  of  the  two  cases  last  cited  was 
required  to  pass  on  the  question  as  to  whether  or  not 
an  assignee  or  receiver  of  the  assets  of  a  cbpartnership 
could  maintain  an  action  at  law  against  one  of  the 
copartners.  In  other  words,  it  is  the  defendant's  con- 
tention that  the  language  used  by  the  Supreme  Court 
is  obiter  dictum.  To  a  certain  extent  this  is  probably 
true;  however,  a  receiver  or  an  assignee  takes  no 
greater  interest  in  the  assets  of  the  copartnership 
than  the  copartnership  had  itself,  and  a  suit  instituted 
by  a  receiver  or  assignee  is  a  suit  based  on  the  right  to 
sue  tha^t  was  originally  in  the  copartnership.  If  the 
then  copartnership  could  not  bring  the  suit  because 
against  one  of  its  members,  we  do  not  believe,  in  prin- 
ciple, that  the  assignee  or  the  receiver  of  the  assets  and 
obligations  held  by  the  partnership  could  do  so,  and 
that  is  the  holding  of  the  court  in  this  case. 

Counsel  for  defendant  further  say  that  the  language 
used  by  the  Supreme  Court  in  the  case  of  Yotmg  v. 
Stevenson,  supra,  was  used  unadvisedly  for  the  reason 
thaf  it  is  the  well-established  doctrine  of  the  courts  of 
this  State  that  an  action  in  equity  may  be  maintained 
by  one  or  more  of  the  partners  of  a  copartnership  or 
firm  against  the  other  members  or  partners  of  sudi 
firm.  An  examination  of  the  language  used  by  the 
Supreme  Court  in  Young  v.  Stevenson,  supra,  will  dis- 
close that  the  court  has  reference  to  an  action  against 
one  of  the  partners  of  the  firm  to  recover  amounts  due 
from  them  to  the  firm.  In  other  words,  it  refers  to  a 
right  of  recovery  on  a  common-law  obligation  from  one 
member  of  a  firm  to  the  firm  or  copartnership  and  does 
not  refer  to  the  right  of  a  member  or  members  of  a 
copartnership  to  file  a  bill  in  equity  to  close  up  the 
partnership,  and  for  an  accounting  against  the  various 
members  of  the  firm  to  ascertain  the  amount  that  may 
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finally  "be  owing  by  them  in  the  settlement  of  the  finn's 
business. 

For  the  error  of  the  Circuit  Conrt  in  sustaining  the 
demurrer  to  the  special  plea  and  in  rendering  judg- 
ment against  plaintiff,  said  cause  will  be  reversed  and 
remanded. 

Reversed  and  remanded. 


William  Ebers,  Reeelyer,  Defendant  In  Error,  t.  J. 
Henry  B.  Dettmertng  and  Frieda  Dettmeringy 
Plaintiffs  in  Error. 

(Not  to  be  reported  In  full.) 

Brror  to  the  Circalt  Court  of  Randolph  coimtjr;  th«  Hon.  J.  F. 
OiLLHAK,  Judg6,  presidins-  Heard  in  this  conrt  at  the  March  tenD» 
1917.    Reversed  and  ronanded.    Opinion  filed  October  24,  1917. 

Statement  of  the  Case. 

Action  in  assumpsit  by  William  Ebers,  receiver  of 
Farmers  Bank,  plaintiff,  against  J.  Henry  D.  Dett- 
mering  and  Frieda  Dettmering,  his  wife,  defendants, 
to  recover  on  a  certain  note  given  by  defendants  to  the 
bank.  From  a  judgment  for  plaintiff  for  $1,601.50,  on 
demurrer  to  defendants'  special  plea,  defendants  bring 
error. 

The  decision  in  this  case  is  governed  by  the  decision 
in  Ebers  v.  Dettmering,  ante,  p*  539. 

J.  Pbbd  Gilsteb  and  Wiluah  H.  Schxjwebe,  for 
plaintiffs  in  error. 

H.  CiAT  HoBNEK,  for  defendant  in  error. 

Mb.  JusTica  Bogos  delivered  the  opinion  of  the  court. 
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Agnes  Bridget  Berner,  Administratrix  of  the  Estate 
of  William  J.  Berner,  Deceased,  Appellee,  y.  East 
St.  Louis  &  Suburban  Railway  Company,  Appel- 
lant. 

1.  Neolioence,  I  157* — when  pOaintiff  must  show  due  care.  Proof 
of  due  care  is  affirmative  proof,  and  must  be  made  by  plaintlfT 
before  recovery  can  be  had  In  a  personal  injury  case. 

2.  Negligence,  f  198* — when  due  care  is  question  of  law.  While 
ordinarily  the  question  of  due  care  is  for  the  Jury,  where  the 
undisputed  facts  show  a  want  of  due  care  on  the  part  of  the 
person  injured  and  that  he  was  guilty  of  negligence  which  con- 
tributed to  his  injufy,  the  question  of  due  care  is  one  of  law. 

3.  Cabbiebs,  f  428* — when  passenger  stepping  or  thrown  from  car 
while  on  rear  platform  negligent.  A  passenger  on  a  street  car,  who 
is  more  or  less  under  the  influence  of  liquor,  and  persists  in  stand- 
ing on  the  rear  platform,  although  he  is  requested  by  the  con- 
ductor to  step  inside  where  there  are  vacant  seats,  and  either  fkUs 
from  or  is  thrown  oft  the  platform  by  the  motion  of  the  car,  and 
is  killed,  is  guilty  of  contributory  negligence. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  H.  L. 
Brow  NINO,  Judge,  presiding.  Heard  in  this  court  at  the*  March  lerm« 
1917.  Reversed  with  finding  of  fact  Opinion  filed  October  24,  1917. 
Rehearing  denied  January  10,  1918. 

Babthel^  Fabmeb  &  KiiTNOEL,  f Or  appellant. 
Fabthing,  Oehmeb  &  Faethinq,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Appellant,  East  St.  Louis  &  Suburban  Eailway 
Company,  is  a  corporation  organized  under  the  Gen- 
eral Railroad  Act,  and  as  such  operates  a  line  of  cars 
from  East  St.  Louis  to  Belleville,  and  elsewhere.  This 
line  crosses  a  bridge  about  20  feet  long,  known  as 
**Lake  Bridge."  About  nine  o'clock,  on  the  night  of 
July  15, 1916,  William  J.  Bemer,  who  had  been  spend- 

•See  niinots  Notes  I>lKest,  YoU.  XI  to  XT,  and  CumnlmtlYO  Qmrtcfiy, 
topic  and  section  nnmber. 
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ing  the  afternoon  in  and  about  the  saloans  of  Belle- 
ville, and  was  more  or  less  under  the  influence  of 
liquor,  boarded  a  westbound  car  in  Belleville  to  ride 
to  East  St.  Louis.  When  he.  got  on  the  car  he  stood 
on  the  rear  platform.  The  conductor  requested  Ber- 
ner to  step  inside  where  there  were  plenty  of  vacant 
seats.  This,  he  declined  to  do.  As  the  car  passed  over 
Lake  Bridge,  westbound,  Berner  either  fell  from  or 
was  thrown  off  the  rear  platform  by  the  motion  of  the 
car,  dropped  into  the  creek  and  was  killed. 

Suit  was  brought  in  the  City  Court  of  East  St. 
Louis  by  the  administratrix  of  said  deceased  for  the 
recovery  of  damages.  The  declaration  consists  of  two 
counts.  The  first  count  alleges  that  Berner  was  a 
passenger,  and  that  while  in  the  exercise  of  due  care 
for  his  own  safety  he  was  thrown  from  appellant's 
car,  which,  it  is  alleged,  was  carelessly  and  negligently 
caused  to  be  run  along  the  track  and  around  a  sharp 
curve  at  a  high  and  dangerous  rate  of  speed.  The 
second  count  contains  the  same  allegation,  and  also 
alleges  the  high  rate  of  speed  was  in  violation  of  an 
ordinance  of  the  City  of  East  St  Louis  which  limits 
the  speed  of  cars  in  said  city  to  an  average  of  12  miles 
per  hour  between  terminals.  Appellant  filed  a  plea  of 
not  guilty.  The  case  was  tried  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $3,250. 

Appellant  prosecutes  this  appeal  to  reverse  said 
judgment. 

It  is  first  contended  by  appellant  that  appellee  was 
not  in  the  exercise  of  due  care  for  his  own  safety,  but 
was  guilty  of  contributory  negligence,  and  that  the 
peremptory  instructions  offered  at  the  close  of  ap- 
pellee's evidence  and  again  at  the  close  of  all  the 
evidence  should  have  been  given.  This  assignment 
of  error,  we  think,  is  well  taken  for  while  there  is 
evidence  in  the  record  tending  to  prove  that  the  car  in 
question  was  running  from  20  to  32  miles  per  hour  at 
the  time  of  the  accident,  in  violation  of  the  ordinance 
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offered  in  evidence,  and  while  there  is  some  evidence 
in  the  record  tending  to  prove  that  the  car  gave  a 
lurch  as  it  approached  said  bridge  on  account  of  a 
slight  curve  in  the  track  near  said"  bridge,  still  ire 
hold  that  the  undisputed  facts  in  the  case  disclose  that 
appellee's  intestate  at  the  time  of  the  injury  was 
guilty  of  negligence  which  contributed  to  the  injury 
and  death.  Had  Berner  taken  a  seat  in  the  car  as 
requested  by  the  conductor,  the  injury  in  question 
would  not  have  happened.  The  testimony  of  the  con- 
ductor relative  to  this  matter  is  as  follows:  **I 
stepped  out  on  the  platform  just  about  the  time  this 
man  got  on  the  car  and  I  stepped  back  to  the  emer- 
gency brake  wheel,  and  I  took  his  fare  and  took  him 
by  his  shoulder,  with  the  right  hand,  and  asked  him 
to  step  inside  of  the  car,  and  he  said,  ^  never  mind,  I 
am  all  right,'  and  he  stood  there  by  the  cab  window." 
This  evidence  is  not  disputed  by  any  one,  and  we  think 
clearly  discloses  that  appellee's  intestate,  of  his  own 
volition  and  against  the  request  of  appellant,  saw  fit 
to  place  himself  in  a  dangerous  position,  notwithstand- 
ing the  condition  the  testimony  tended  to  show  he 
was  in  with  reference  to  sobriety,  and  as  a  result 
thereof  he  received  the  injury  which  caused  his  death. 
We  therefore  hold  that  the  injury  and  death  of  ap- 
pellee's intestate  were  caused  by  his  own  negligence, 
and  lack  of  due  care  for  his  own  safety.  This  holding 
we  think  is  supported  by  the  weight  of  authorities  in 
this  State.  Quinn  v.  Illinois  Cent  R.  Co.,  51  HI.  495; 
Sterling,  D.  &  E.  Elec.  Ry.  Co.  v.  Wise,  128  HI.  App. 
632;  Krug  v.  Chicago,  P.  &  St.  L.  Ry.  Co.,  155  111. 
App.  114;  Chicago  City  Ry.  Co.  v.  Albrecht,  114 
111.  App.  474. 

In  Quinn  v.  Illinois  Cent.  R.  Co.,  supra,  the  court 
quoting  from  32  Barb.  399  in  the  case  of  WiUis  v.  Long 
Island  R.  Co,,  says :  **If  a  man  places  himself  in  such 
a  position  that  in  the  ordinary  movement  and  conduct 
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of  the  train  he  is  exposed  to  danger,  he  may  justly  be 
said  to  be  negligent  of  his  security,  and  must  take  the 
consequences  if  he  is  injured.  •  *  *  If  the  plaintiff 
in  this  case  had  been  thrown  off  the  platform  by  a 
jerk  or  movement  of  the  train,  he  would  have  encount- 
ered a  danger  incident  to  his  position,  and  although 
the  jerk  might  have  been  occasioned  by  high  and  un- 
usual speed,  or  other  mismanagement,  still,  at  the 
most,  the  fault  would  have  been  mutual."  This  lan- 
guage was  quoted  and  approved  in  Krug  v.  Chicago, 
P.  (0  St.  L.  Ry.  Co.,  supr(h. 

In  Sterling,  D.  dk  E.  Ry.  Ca.  v.  Wise,  supra^  at  page 
636,  the  court  in  discussing  the  question  of  due  care 
says:  ** There  is  necessarily  some  motion  in  a  car 
running  10  or  15  miles  per  hour.  Defendant  did  not 
invite  its  passengers  to  stand  upon  the  steps  of  its 
car  while  it  was  running  at  full  speed.  If  plaintiff's 
proofs  be  taken  as  true,  then  the  plain  fact  is  that 
plaintiff  unnecessarily  placed  himself  in  a  position  of 
danger  while  the  car  was  running  10  or  15  miles  per 
hour,  and  did  not  take  such  a  hold  upon  the  handlebars 
as  enabled  him  to  retain  his  place  upon  the  car,  and 
fell  because  of  his  own  acts  and  neglect,  and  not  be- 
cause the  car  did  not  stop.  A  passenger  upon  a  car 
traveling  at  a  high  rate  of  speed  may  not  place  him- 
self where  he  will  fall  unless  the  car  stops,  and,  when 
he  falls  and  is  hurt,  avoid  responsibility  for  his  own 
injury  by  saying  it  was  the  duty  of  the  conductor  to 
stop  the  car  and  if  it  had  stopped  he  would  not  have 
been  hurt.*' 

In  the  cases  above  referred  to  the  court  holds  as  a 
matter  of  law  that  a  party  is  barred  from  a  recovery 
on  account  of  failure  to  prove  due  care  as  alleged  in 
the  declaration.  It  must  be  remembered  that  the  proof 
of  due  care  is  aflSrmative  proof  and  must  be  made 
by  the  plaintiff  before  a  recovery  can  be  had  in  a  per- 
sonal injury  case.    We  think  the  record  in  this  case 
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wholly  fails  to  show  any  affirmative  proof  whatever 
of  due  care  on  the  part  of  appellee's  intestate.  In 
f acty  the  evidence  all  tends  to  prove  a  want  of  due  care 
on  his  part. 

Appellee  insists  that  the  question  of  due  care  is  a 
question  of  fact  for  the  jury.  Generally  speaking,  this 
is  true,  but  where  the  undisputed  facts  show  a  want 
of  due  care  on  the  part  of  the  person  injured  and  that 
he  was  guilty  of  negligence  which  contributed  to  his 
injury,  then  the  question  of  due  care  and  contributory 
negligence  becomes  a  matter  of  law. 

Other  errors  are  assigned  on  the  record,  but  inas- 
much as  our  holding  is  that  the  plaintiff  is  not  entitled 
to  recover  on  account  of  contributory  negligence,  it 
will  not  be  necessary  for  us  to  discuss  them. 

For  the  reasons  above  set  forth,  the  judgment  will 
be  reversed.  The  clerk  will  incorporate  as  a  part  of 
the  judgment  in  this  case  a  finding  of  fact  to  the  effect 
that  appellee's  intestate  was  guilty  of  negligence 
which  directly  contributed  to  his  injury  and  death,  and 
that  the  defendant  was  not  guilty  of  negligence  which 
was  the  proximate  cause  of  such  injury. 

Reversed  with  finding  of  fad. 
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Mary  Stewart,  Administratrix  of  the  Estate  of  Clem 
MeDamon,  Deceased,  Appellant,  y.  Chicago  &  Al- 
ton  Railroad  Company  and  Illinois  Southern  Bail- 
way  Company,  Appellees. 

1.  Apfval  ahd  ksbob,  I  812* — what  mu9t  appear  in  Mil  of  excep- 
tions, Iffitlganta  cannot  hj  ex  parte  aiBdavits  incorporate  Into  the 
record  matters  transpiring  in  the  presence  of  the  court  during  the 
trial  of  a  cause,  but  such  matters  can  only  be  shown  by  bill  of 
exceptions  signed  by  the  trial  judge. 

2.  Tbial,  I  31* — when  advancement  of  trial  of  caee  out  of  order 
$et  for  hearing  it  no  excuse  for  failure  to  he  ready  for  trial.  Where 
cases  are  allotted  for  trial  on  a  certain  day,  it  is  the  duty  of  the 
parties  to  be  ready  for  trial  on  that  date,  and  the  mere  f&ct  that 
the  case  preceding  theirs  may,  for  reasons  appearing  sufficient  to 
the  trial  court,  be  allotted  for  a  subsequeht  day,  whereby  their 
case  comes  on  for  hearing  earlier  than  expected,  but  not  earlier 
than  its  allotment,  is  not  sufficient  upon  which  to  base  error. 

3.  Dismissal^  nonsuit  and  discontinuance,  §  38* — when  die- 
tniual  of  case  for  want  of  proBccution  i»  proper.  The  dismissal  of  a 
case  for  want  of  prosecution,  on  motion  of  the  defendant,  when 
regularly  called  for  trial  with  the  plaintifC  in  court,  either  in  person 
or  by  counsel,  and  the  defendant  ready  for  trial,  is  not  error  when 
plaintiff  fails  to  proceed  with  the  trial. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Loins 
Bebnkeutkb,  Judges'  presiding.  Heard  in  this  cpurt  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  October  24,  1917. 

B,  P.  TxjKNBLL,  Jr.,  for  appellant. 

Wabnock,  Williamson  &  Burroughs,  Pope  &  Drib- 
MBYER  and  Kramer,  Kramer  &  Campbell,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  appeal  is  prosecuted  to  reverse  a  judgment  of 
the  Circuit  Court  of  Madison  county,  dismissing,  for 
want  of  prosecution  with  costs,  an  action  on  the  cue 
hrought  by  appellant  against  appellees. 

The  record  discloses  that  this  cause  was  at  issue 
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and  was  set  for  trial  for  November  24,  1916,  being  on 
Friday.  The  only  case  allotted  ahead  of  this  one  on 
the  trial  calendar  was  a  case  against  the  City  of  Alton. 
The  latter  case,  being  one  of  considerable  importance, 
by  agreement  of  the  parties,  was  reallotted  for  trial 
for  the  following  Monday.  The  record  further  dis- 
closes that  after  said  suit  against  the  City  of  Alton  had 
been  set  over,  the  case  here  involved  came  on  regularly 
for  trial  and  was  called  by  the  court.  Thereupon  coun- 
sel for  appellant  stated  to  the  court,  *'that  he  was  not 
ready  for  trial ;  that  other  cases  had  been  set  for  trial 
in  this  court  that  he  had  expected  would  not  be  dis- 
posed of  at  this  time  and  therefore  he  was  not  ready  to 
proceed  with  the  trial. ' '  The  court  stated  to  counsel : 
*  *  That  this  was  not  a  sufficient  excuse  for  not  proceed- 
ing with  the  trial  and  that  the  court  desired  that  the 
trial  be  proceeded  with;  that  at  said  time  the  only  case 
on  the  calendar  ahead  of  this  case  was  the  so-called 
Bowman  case  against  the  City  of  Alton,  which  had  by 
agreement  of  the  parties  been  reset  for  the  following 
Monday  by  the  court  on  account  of  it  being  a  long  case 
and  the  court  found  that  it  was  not  expedient  to  call 
it  for  trial  when  reached  on  its  original  setting.  * ' 

The  record  further  recites  that  the  plaintiff  in  the 
above-entitled  cause  failing  to  proceed  with  the  trial, 
the  defendants  in  said  cause  moved  the  court  to  dismiss 
said  cause  for  want  of  prosecution,  which  motion  was 
sustained  by  the  court  and  said  cause  was  so  dismissed. 

The  record  further  discloses  that  thereafter  at  the 
same  term  appellant  entered  a  motion  to  set  aside 
said  order  of  dismissal,  and  in  support  thereof  filed 
the  affidavit  of  R.  F.  Tunnell,  Jr.,  her  attorney,  which 
affidavit  purported  to  set  forth  certain  matters  in  con- 
nection with  the  proceedings  had  in  court  which  are 
not  disclosed  by  the  bill  of  exceptions,  among  which 
matters  the  affidavit  recites  that  a  motion  for  a  con- 
tinuance was  made  by  appellant  at  the  time  said  cause 
was  called  for  trial.    The  trial  court,  evidently  acting 
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on  its  own  recollection  of  the  matter,  denied  the  mo- 
tion to  set  aside  the  judgment  and  this  action  of  the 
court  is  assigned  as  error. 

No  principle  is  better  established  in  this  State  than 
the  one  requiring  that  matters  transpiring  in  the  pres- 
ence of  the  court  during  the  trial  of  a  cause  must  be 
disclosed  by  the  bill  of  exceptions  and  by  that  alone. 
Litigants  cannot  by  ex  parte  aflSdavits  incorporate 
such  matters  into  the  record.  They  must  be  shown  by 
the  bill  of  exceptions  signed  by  the  trial  judge  and  by 
that  alone.  Yott  v.  Tott,  257  111.  419 ;  Peyton  v.  Village 
of  Morgan  Park,  172  HI.  102 ;  People  v.  Stra^ch,  247 
HI.  220. 

In  Peyton  v.  Village  of  Morgan  Park,  supra,  the 
court  at  page  107  says :  * '  What  is  done  by  the  judge 
or  what  occurs  in  his  presence  is  within  his  knowledge 
and  must  be  recited  over  his  certificate,  and  cannot  be 
made  a  part  of  the  record  by  ex  parte  affidavits.'*  Cit- 
ing, Mayes  v.  People,  106  111.  306 ;  Scott  v.  People,  141 
111.  195.  It  would  be  just  as  proper  to  show  by  affi- 
davit the  rulings  and  holdings  of  the  court  in  the 
course  of  a  trial,  and  what  instructions  were  given  or 
refused,  as  to  show  in  that  way  what  is  attempted  here. 
It  is  held  in  Mayes  v.  People,  supra,  that  such  an  affi- 
davit cannot  be  made  to  override  the  recitals  of  the  bill 
of  exceptions,  and  that  a  judge  may  disregard  it 
because  he  knows  it  to  be  false. 

Counsel  for  appellant  further  contends  that  without 
reference  to  the  matters  set  forth  in  the  affidavit  the 
record  discloses  that  the  court  erred  in  calling  the  case 
in  question  out  of  its  order.  The  record  discloses  that 
this  case  was  set  for  trial  on  November  24th,  and  was 
regularly  called  for  trial  on  that  day.  The  record  also 
discloses  that  the  court,  in  view  of  the  length  of  time 
it  would  take  to  try  the  case  against  the  City  of  Alton, 
determined  that  it  should  be  set  over  to  the  following 
week.    This  was  not  an  abuse  of  the  discretion  vested 
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'n  the  trial  court  with  reference  to  the  allotment  of 
cases  for  hearing,  and  was  not  error. 

Counsel  for  appellant  cites  the  case  of  Spitzer  v. 
Schlatt,  249  HI.  416,  as  a  case  supporting  his  contention. 
An  examination  of  the  opinion  in  that  case  discloses 
that  it  does  not  support  the  contention  of  appellant. 
Quoting  from  the  opinion  the  court  on  page  419  says : 
''The  statute  provides  that  'all  causes  shall  be  tried, 
or  otherwise  disposed  of,  in  the  order  they  are  placed 
on  the  docket,  unless  the  court,  for  good  and  sufficient 
cause,  shall  otherwise  direct.'  '*  (Chapter  110,  sec.  21, 
Hurd^s  Rev.  St.,  J.  &  A.  If  8558.)  "What is  'good  and 
sufficient  cause '  is  not  defined  by  the  statute  and  must 
therefore  be  determined  by  the  trial  court,  in  the  first 
instance,  in  the  exercise  of  a  sound  legal  discretion." 
Citing  Morrison  v.  Hedenberg,  138  HI.  22;  Staunton 
Coal  Co.  V.  Menk,  197  111.  369 ;  0.  8.  Richardson  Fuel- 
ing  Co.  v.  Seymour,  235  111.  319. 

In  Staunton  Coal  Co.  v.  Menk,  197  HI.  369,  the  court 
at  page  373  says:  "The  statute  does  not  determine 
what  shall  constitute  sufficient  cause  for  trying  a  case 
out  of  its  order  on  the  docket,  but  that  is  a  matter  to  be 
determined  by  the  court  in  the  exercise  of  a  sound  legal 
discretion.  When  the  court  so  exercises  its  discretion 
in  the  matter,  its  action  will  not  be  interfered  with  by 
a  reviewing  court,  unless  there  has  been  a  clear  abuse 
of  its  discretion. '  * 

We  therefore  hold  that  the  trial  court  did  not  abuse 
its  discretion  in  reallotting  the  case  of  Bowman  v. 
City  of  Alton  to  be  tried  the  week  following  the  day  on 
which  it  was  originally  allotted.  When  cases  are  al- 
lotted for  trial  on  a  certain  day,  it  is  the  duty  of  the 
parties  to  be  ready  for  trial  on  that  date,  and  the  mere 
fact  that  a  case  preceding  theirs  may,  for  reasons  ap- 
pearing sufficient  to  the  trial  court,  be  allotted  for  a 
subsequent  day,  whereby  their  case  comes  on  for  hear- 
ing earlier  than  expected,  but  not  earlier  than  its  al- 
lotment, is  not  sufficient  ground  to  base  error  on. 
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Lastly,  it  is  insisted  by  appellant  that  the  court 
erred  in  dismissing  her  suit  for  want  of  prosecution, 
her  contention  being  that  a  jury  should  have  been 
called  and  a  trial  should  have  been  had.  There  are 
cases  holding  that  where  the  plaintiff  is  in  court,  either 
in  person  or  by  counsel,  when  a  case  is  regularly  called 
for  trial,  if  the  defendant  insists  on  having  a  trial  of 
the  case  the  case  should  be  tried,  unless  the  plaintiff 
t^kes  a  voluntary  nonsuit.  The  record  here,  however, 
discloses  that  while  appellees  were  present  and  ready 
for  trial  and  were  insisting  on  the  same,  upon  the  fail- 
ure of  appellant  to  proceed  with  the  trial  a  motion  was 
made  by  appellees  to  dismiss  the  suit  for  want  of  pros- 
ecution, and  this  was  done.  We  think,  therefore,  so 
far  as  the  record  discloses,  no  error  was  committed. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  trial  court  will  be  affirmed. 

Judgment  affirmed. 


J.  W.  Pierce,  Plaintiff  In  Error,  y.  Southern  Railway 

Company,  Defendant  In  Error. 

(Not  to  be  reported  In  fulL) 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Gbobge 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  24,  1917. 

Statement  of  the  Case. 

Action  by  J.  W.  Pierce,  plaintiff,'  against  the 
Sonthem  Railway  Company,  defendant,  to  recover 
damages  for  the  alleged  burning  of  plaintiff's  resi- 
dence through  defendant's  negligence.    From  a  judg- 
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ment  for  defendant,  on  a  directed  verdict  at  the  dose 
of  plaintiff's  evidence,  plaintiff  brings  error. 

Clyde  D.  Miller,  for  plaintiff  in  error. 

Kbameb,  Kbameb  &  Campbell  and  B.  H.  Wieghsbt, 
for  defendant  in  error;  Edwabd  P.  Humphbby,  of 
counsel. 

Mb.  Justice  Boogs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Railroads,  (  921* — when  evidence  that  sparks  were  seen  coming 
out  of  smokestack  of  engine  is  properly  excluded  in  action  for  loss 
of  property  hy  fire.  Testimony  by  a  witness  that  he  saw,  on  the 
night  plaintiff's  house  was  burned,  sparks  coining  out  of  the  smoke- 
stack of  a  certain  railroad  engine  a  mile  away,  held  to  be  properly 
excluded,  In  an  action  against  the  railroad  company  to  recover  dam- 
ages for  such  burning,  where  the  evidence  did  not  show  whether 
the  train  testified  to  was  on  defendant's  track,  or  had  passed,  or 
was  going  In  the  direction  of  plalntUTs  property. 

•Bee  nilnoifl  Notes  Dlireet,  VoU.  XI  «•  XY,  and  CuiraUitliw  <|a«rt«rij,  mm* 
topic  and  Mctlon  nuiiibor. 
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Robert  A.  Brnce^  William  F.  Bruee  and  Charles  H. 
Bruce,  Appellees,  y.  Illinois  Bankers  Life  Associa- 
tion, Appellant. 

1.  IiTBUBAJTc^  I  84* — v)hen  ituurahU  interest  U  question  of  fact. 
It  is  a  question  of  fact  whether  a  person  has  an  insurable  interest 
in  the  life  of  another. 

2.  Insurance,  {  69* — tohen  life  policy  i»  invalid  ae  wagering  con- 
tract. It  is  the.  policy  of  the  law  that  all  policies  of  insurance  pro- 
cured by  persons  on  the  lives  of  others  in  whom  they  have  no  in- 
surable interest  are  to  be  construed  as  wagering  contracts  and  void 
as  against  public  policy. 

t.  INSUKANCB — when  insured  may  suhstitute  as  beneficiaries  per^ 
sons  having  no  insurable  interest.  Section  9  of  the  Act  of  July  22, 
1893  (J.  Ik  A.  1  6557),  providing  that  "No  corporation  doing  business 
of  life  insurance  under  this  act  shall  issue  a  certificate  or  policy 
upon  • '  •  •  a  life  in  which  the  beneficiary  named  has  no 
Insurable  interest  Any  assignment  of  the  policy  or  certificate  to 
persons  having  no  insurable  interest  in  the  insured  life  shall  render 
such  policy  or  certificate  void,"  construed  with  section  24  of  that 
Act  (J.  ft  A.  T  6572),  providing  that  memberships  in  any  such  cor- 
poration shall  give  to  any  member  thereof  the  right,  at  any  time, 
with  the  consent  of  such  corporation,  to  make  a  change  In  the 
payee  or  payees,  or  beneficiary  or  beneficiaries  without  requiring 
the  consent  of  such  payee  or  beneficiary,  and  held  that  no  limita- 
tion was  placed  on  a  change  of  beneficiaries  by  a  person  who  had 
in  good  faith  procured  insurance  on  his  own  life,  even  though  the 
substituted  beneficiaries  might  not  have  an  insurable  Interest  In 
the  life  of  the  insured. 

4.  Insurance,  |  84* — when  evidence  tends  to  show  insurable 
interest  of  nephews  in  life  of  insured.  Where  the  nephews  of  the 
insured  in  a  life  insurance  policy  advanced  to  him  certain  money 
to  enable  him  to  keep  the  policy  in  force  and  to  support  himself, 
in  consideration  of  being  made  the  beneficiaries  of  the  policy,  and 
the  insured  accordingly,  at  his  own  instance^  made  a  change  of 
beneficiaries  and  named  them  as  such,  long  after  the  policy  had  been 
issued  to  him,  held  that  such  evidence  and  the  relationship  of  the 
nephews  tended  to  show  they  had  an  insurable  interest  in  the  life 
of  the  insured,  and  that  the  naming  of  them  as  beneficiaries  was  not 
void  as  «igainst  public  policy. 

5.  Insurance — when  mental  capacity  of  insured  at  time  of  m^k^ 
ing  change  of  beneficiaries  should  be  submitted  to  the  jury.   Where  a 


•See  minoto  Notes  Dlseet,  ToU.  XI  to  XY,  and  CvmolatlT*  Onarterly,  mmm 
topic  and  Mctlott  Bvmber. 
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chane»  of  beneficiaries  of  a  life  Insurance  policy  made  by  the  insured 
was  not  null  and  Yold  as  against  public  policy,  held  that  the  question 
of  the  Insured's  mental  capacity  at  the  time  of  making  the  change 
should  have  been  submitted  to  the  Jury,  in  an  action  brought  by  the 
original  beneficiaries  upon  the  policy. 

Appeal  from  the  Circuit  Court  of  Hamilton  county;  the  Hon. 
Chableb  H.  MnxBB,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1917.  Reversed  and  remanded.  Opinion  filed  October 
24,  1917. 

S.  S.  FatiLAM  and  Peabce  &  CoKaEB,  for  appellant 

J.  H.  Lane  and  H.  Andebson,  for  appellees. 

Mb.  Justice  Boqqs  delivered  the  opinion  of  the 
court. 

,  On  November  28,  1912,  appellant,  the  Illinois  Bank- 
ers Life  Association,  issued  to  Albert  N.  Bruce  its  cer- 
tificate or  policy  of  insurance  in  the  sum  of  $2,000,  in 
which  policy  or  certificate  appellees,  the  three  sons  of 
the  insured,  were  named  as  beneficiaries.     In  July, 

1913,  the  assured  with  the  consent  of  appellant 
changed  the  beneficiaries  in  said  certificate  or  policy 
from  appellees,  his  sons,  to  B.  L.  Bruce  and  W.  A. 
Bruce,  Jr.,  his  nephews.    The  assured  died  on  May  3, 

1914,  and  the  record  discloses  that  settlement  was 
made  by  appellant  with  said  last-named  beneficiaries. 

Appellees  made  proofs  of  death  and  payment  being 
refused  an  action  in  assumpsit  was  brought  against 
appellant  in  the  Circuit  Court  of  Hamilton  county  to 
recover  on  said  certificate  or  policy. 

The  declaration  consists  of  one  special  count  and  the 
common  counts,  the  special  count  being  the  ordinary 
count  on  a  certificate  or  policy  of  insurance.  To  this 
declaration  appellant  filed  a  plea  of  the  general  issue 
and  four  special  pleas.  The  first  special  plea  alleges 
the  change  of  beneficiaries  with  consent  of  appellant  to 
B.  L.  Bruce  and  W.  A.  Bruce,  Jr,    The  second  special 
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plea  sets  forth  certain  statements  and  answers  made 
by  the  assured  in  the  application  for  said  policy  of  in- 
surance relative  to  his  health,  etc.,  which  said  state- 
ments and  answers  said  plea  avers  were  .'warranties 
and  that  they  were  untrue  and  rendered  said  certifi- 
cate or  policy  null  and  void.  The  third  special  plea 
alleges  that  appellees  failed  to  give  notice  and  make 
proofs  of  claim  as  provided  by  law.  Special  plea 
No.  4  alleges  that  fdr  a  good  and  valuable  considera- 
tion B.  L.  Bruce  and  W.  A.  Bruce,  Jr.  purchased  the 
certificate  sued  on  and  paid  all  premiums  thereon  and 
alleges  that  appellees  ' '  had  no  interest  in  the  result  of 
the  policy.^' 

Various  replications  and  rejoinders  were  filed, 
which,  without  going  into  a  discussion  of  them  in  de- 
tail, raised  the  following  issues :  First,  as  to  whether 
or  not  the  change  of  beneficiaries  in  said  certificate  or 
policy  was  valid ;  second,  as  to  whether  or  not  the  in- 
sured at  the  time  of  said  purported  change  of  bene- 
ficiaries was  of  sufiicient  mental  capacity  to  transact 
ordinary  business ;  third,  as  to  whether  the  insured  had 
made  statements  with  reference  to  his  health,  etc., 
which  were  warranties  and,  if  so  made,  as  to  whether 
the  statements  or  warranties  were  untrue;  fourth,  as 
to  whether  proper  proofs  of  claim  had  been  made  by 
appellees. 

A  trial  was  had  and  at  the  close  of  all  the  evidence  on 
motion  of  appellees  the  court  directed  a  verdict  in 
their  favor  for  $2,223,  being  the  amount  of  the  face  of 
the  policy,  with  interest  thereon  at  five  per  cent,  from 
the  death  of  the  insured.  Judgment  was  rendered 
against  appellant  for  said  amount  and  costs.  To  re- 
verse said  judgment  this  appeal  is  prosecuted. 

The  only  questions  discussed  by  the  parties  to  this 
proceeding  are  with  reference  to  the  validity  of  the 
purported  change  of  beneficiaries  in  said  policy  and 
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the  question  of  mental  capacity  of  the  assured  at  the 
time  of  the  purported  assignment. 

Appellant  was  organized  under  the  provisions  of  an 
act  entitled  **An  act  to  incorporate  companies  to  do  the 
business  of  life  or  accident  insurance  on  the  assessment 
plan,  etc./'  passed  July  22, 1893,  in  force  July  1, 1893. 
Section  9  of  this  Statute  (J.  &  A.  If  6557)  provides 
that :  * '  No  corporation  doing  business  of  life  insurance 
under  this  act  shall  issue  a  certificate  or  policy  upon 
the  life  of  any  person  more  than  sixty-five  years  of 
age,  except  in  case  of  transfer  of  policy  holders  as  pro- 
vided herein,  nor  upon  a  life  in  which  the  beneficiary 
named  has  no  insurable  interest.  Any  assignment  of 
the  policy  or  certificate  to  persons  having  no  insur- 
able interest  in  the  insuced  life  shall  render  such  pol- 
icy or  certificate  void.*'  It  is  the  contention  of  appel- 
lees that  the  nephews  of  said  insured  by  virtue  of  the 
provisions  of  said  section  were  prohibited  f  roia  becom- 
ing beneficiaries,  for  the  alleged  reason  that  they  had 
no  insurable  interest  in  the  life  of  the  insured,  and 
that  they  alone  as  the  original  beneficiaries  in  said 
certificate  or  policy  would  have  such  right  of  recovery. 

Section  9  of  said  Statute,  so  far  as  we  have  been  able 
to  ascertain,  has  never  been  construed  by  the  Supreme 
or  Appellate  Courts  of  this  State  where  a  question  of 
the  character  here  raised  was  involved.  In  this  State 
the  law  seems  to  be  pretty  well  settled  that  it  is  a  ques- 
tion of  fact  as  to  whether  a  person  has  an  insurable 
interest  in  the  life  of  another.  Guardian  Mut.  Life  Ifis. 
Co.  V.  Hogan,  80  111.  35 ;  Cisna  v.  Sheibley,  88  111.  App. 
385;  Dresen  v.  Metropolitan  Life  Ins.  Co.,  195  111. 
App.  292.  It  has  even  been  held  that  it  does  not  neces- 
sarily follow  that  a  son  has  an  insurable  interest  in 
the  life  of  his  father,  and  whether  he  has  such  interest 
or  not  depends  on  the  facts  and  circumstances  growing 
out  of  the  particular  case.  Guardian  Mut.  Life  Ins. 
Co.  V.  Hogan,  supra. 
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It  has  been  the  policy  of  the  law  generally,  and  par- 
ticularly of  this  State,  that  all  policies  of  insurance 
procured  by  persons  on  the  lives  of  others  in  whom 
they  have  no  insurable  interest  are  to  be  construed  as 
wagering  contracts  and  void  as  against  public  policy. 
Ouardidn  Mut,  Life  Ins,  Co.  v.  Hogan,  supra;  Dreseji 
V.  Metropolitan  Life  Ins.  Co.,  supra;  Cisna  v.  Sheibley^ 
supra;  Ruse  v.  Mutual  Ben.  Life  Ins.  Co.,  23  N.  Y.  516. 

Section  9  must  be  construed  in  connection  with  the 
remainder  of  said  statute,  and  particularly  with  sec- 
tion 24.  Section  24  (J.  &  A.  If  6572)  provides  that: 
**  Memberships  in  any  such  corporation  shall  give  to 
any  member  thereof  the  right,  at  any  time,  with  the 
consent  of  such  corporation,  to  make  a  change  in  this 
[the]  payee  or  payees,  or  beneficiary  or  beneficiaries 
without  requiring  the  consent  of  such  payee  or  bene- 
ficiaries. '  *  The  certificate  or  policy  in  question  was  not 
taken  out  by  appellees,  the  original  beneficiaries,  nor 
by  the  nephews  of  said  deceased,  the  substituted  bene- 
ficiaries, but  was  taken  out  by  the  assured  himself, 
and  under  the  express  language  of  the  statute  he  had 
the  absolute  right  to  change  the  beneficiary  or  bene- 
ficiaries in  said  certificate  or  policy  at  any  time  by 
obtaining  consent  of  appellant  company,  and  this  with- 
out the  consent  of  appellees,  the  original  beneficiaries. 
This  statute  nowhere  provides  any  limitation  on  the 
persons  who  may  be  beneficiaries  in  the  policy  or  cer- 
tificate to  be  issued  by  the  insurance  corporation  organ- 
ized under  the  same,  except  so  far  as  the  same  may  be 
limited  by  said  section  9.  We  think  also  that  in  con- 
struing said  section  9,  it  should  be  construed  in  the 
light  of  the  holding  of  the  Supreme  and  Appellate 
Courts  prior  to  the  passage  of  said  act.  By  an  exam- 
ination of  those  cases  it  will  be  ascertained  that  there 
is  a  clear  distinction  between  those  who  may  be  named 
as  beneficiaries  in  the  policy  or  certificate  of  insurance 
taken  out  by  the  assured  on  his  own  life  and  policies  or 
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certificates  of  insurance  that  may  be  taken  out  by  third 
persons  on  the  life  of  another. 

When  the  assnred  takes  out  a  policy  or  certificate  on 
his  own  life  it  has  been  the  policy  of  the  law  of  this 
State  to  allow  him  to  name  as  beneficiaries  any  i>er8on 
or  persons  that  he  may  see  fit,  unless  limited  to  a  class 
or  classes  specifically  named  in  the  statnte  or  in  the 
charter  of  incorporation.  Bloomington  Mut.  Ben. 
Ass'n  V.  Blue,  120  111.  121 ;  Guardian  Mut.  Life  Ins.  Co. 
V.  Hogan,  supra;  Martin  v.  Stubbings,  126  HI.  387; 
McMdhon  v.  Feldman,  139  HI.  App.  624;  Delaney  v. 
Delaney,  175  HI.  187;  Moore  v.  Chicc^go  Guaranty 
Fund  Life  Society,  178  111.  207 ;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Schaefer,  94  U.  S.  457. 

The  authorities  in  this  State  are  also  to  the  effect 
that  the  beneficiary  named  by  the  assured,  who  takes 
out  a  policy  on  his  own  life,  need  not  have  an  insurable 
interest  in  the  life  of  the  assured.  Bloomington  Mut. 
Ben.  Ass'n  v.  Blue,  supra;  Martin  v.  Stubbings,  supra; 
Connecticut  Mut.  lAfe  Ins.  Co.  v.  Schaefer,  supra. 

In  view  of  the  policy  of  the  courts  of  this  State  to 
allow  the  assured  who  has  in  good  faith  taken  out  a 
policy  of  insurance  on  his  own  life  to  name  the  bene- 
ficiaries, without  restriction,  except  where  restricied 
by  statute  or  the  charter  or  by-laws  of  the  insurance 
company  or  association,  and  in  view  of  the  provisions 
of  said  section  24  above  referred  to,  we  hold  that  said 
section  9  was  not  intended  to  limit  a  change  of  benefici- 
aries by  a  person  who  had  in  good  faith  procured 
insurance  on  his  own  life,  even  though  the  substituted 
beneficiaries  might  not  have  an  insurable  interest  in 
the  life  of  the  assured. 

In  section  24  a  change  of  beneficiaries  is  referred 
to,  while  in  section  9  an  assignment  is  referred  to. 
The  assured,  therefore,  had  the  undoubted  right  to 
name  his  nephews  as  beneficiaries  under  the  policy  or 
certificate  in  question^ 
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The  Supreme  Court  in  discussing  the  right  of  a 
beneficiary  under  a  policy  issued  by  a  corporation  or- 
ganized under  the  same  act  appellant  was  organized 
under,  in  McMahon  v.  Feldman,  supra,  at  page  626 
says:  "The  policy  involved  in  this  case  is  an  ordinary 
life  insurance  policy  payable  to  the  estate  of  the  in- 
sured. The  insured  had  an  insurable  interest  in  his 
own  life  and  had  the  right  to  procure  a  policy  and 
have  it  payable  to  his  estate  or  to  any  one  whom  he 
might  appoint  by  will  or  any  other  mode,'*  citing, 
Bloomington  Mut.  Ben.  Ass'n  v.  Blue,  120  HI.  121; 
Martin  v.  Stubbings,  126  111.  387 ;  Delaney  v.  Delaney, 
175  HL  187 ;  Underbill  on  Wills,  section  56. 

We  are  also  of  the  opinion  that  the  evidence  in  the 
record  tended  to  show  that  the  nephews  of  the  assured, 
by  virtue  of  their  relationship  to  him  in  connection 
with  the  facts  stirrounding  the  transaction,  had  an  in- 
surable interest  in  the  life  of  the  assured.  The  evi- 
dence tended  to  show  that  the  insured  was  without 
property ;  without  a  home ;  without  the  necessary  funds 
to  care  for  himself,  and  to  keep  up  the  assessments  on 
the  policy  in  question ;  that  he  was  anxious  to  procure 
funds  for  his  own  support  and  to  pay  the  assessments 
on  the  policy  for  the  reason,  among  others,  that  the 
policy  contained  a  total  disability  clause  in  which  the 
said  assured  had  a  direct  interest ;  that  after  repeated 
solicitation  on  the  part  of  the  insured,  the  nephews 
agreed  to  pay  or  advance  to  the  assured  $300  if  they 
were  named  as  beneficiaries.  This  change  of  benefi- 
ciaries was  made  at  the  instance  of  the  insured  for  his 
own  pecuniary  benefit  and  in  order  to  gain  funds  with 
which  to  support  himself  and  to  pay  the  assessments 
on  the  policy  or  certificate.  The  naming  of  his  nephews 
as  beneficiaries  by  the  assured  was  not  against  public 
policy,  as  the  record  discloses  the  policy  had  been 
taken  out  by  the  assured,  long  prior  to  the  change  in 
beneficiaries,  and  without  said  nephews  having  had 
anything  to  do  with  the  original  issuance  of  said  policy. 

Vol  CCVU  S6 
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On  the  remaining  question,  as  to  whether  the  court 
should  have  submitted  the  question  of  the  mental  ca- 
pacity  of  the  assured  to  transact  ordinary  business  at 
the  time  of  the  change  made  by  him-  in  the  beneficiaries 
in  his  policy,  it  is  only  necessary  for  us  to  say  that, 
in  view  of  our  holding  that  the  change  of  beneficiaries 
by  said  assured  was  not  null  and  void,  the  question  of 
the  mental  capacity  of  the  assured  should  have  been 
submitted  to  the  jury  for  their  determination. 

For  the  reasons  above  set  forth,  the  judgment  of  the 
trial  court  is  reversed  and  said  cause  will  be  remanded. 

Reversed  and  remanded. 


Henry  Appel,  Appellee,  t.  Alton,  Granite  ft  St.  Lonls 

Traction  Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  City  Court  of  Granite  City;  the  Hon.  M.  R. 
Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Affirmed.  Opinion  filed  October  24,  1917.  Rehearing 
denied  January  10,  1918. 

Statement  of  the  Case. 

Action  by  Henry  Appel,  plaintiff,  against  the  Alton, 
Granite  &  St.  Louis  Traction  Company  and  the  East 
St.  Louis  &  Suburban  Railway  Company,  defendants, 
to  recover  damages  for  personal  injuries  sustained 
while  alighting  from  the  car  of  the  former  defendant. 
From  a  judgment  for  plaintiff  for  $1,250  against  the 
former  defendant,  the  case  against  the  latter  defendant 
being  dismissed,  the  former  defendant  appeals. 
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Williamson,  Btjbeotjghs  &  Eyder,  for  appellant. 

J.  M.  Bandy,  for  appellee. 

Mb.  Justice  Boggs  delivered  the   opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Appeal  and  errob,  §  1410* — what  considered  in  determining 
tohether  verdict  against  weight  of  evidence.  In  determining  whether 
a  verdict  in  a  personal  injury  case  is  against  the  manifest  weight 
of  evidence  on  appeal,  the  f^ct  that  the  Jury,  who  are  the  judges 
of  the  credibility  of  witnesses,  saw  and  heard  the  witnesses  testify 
and  had  an  opportunity  to  observe  their  demeanor  on  the  stand, 
and  to  Judge  of  their  apparent  fairness  or  unfairness,  knowledge 
or  lack  of  knowledge,  in  connection  with  the  matters  testified  to 
by  them,  and  that  the  trial  judge,  who  saw  and  heard  the  witnesses 
testify,  overruled  a  motion  for  a  new  trial,  based  upon  the  claim 
that  the  verdict  was  against  the  weight  of  evidence,  must  be  taken 
Into  consideration. 

2.  Cabbiebs,  I  278* — what  degree  of  care  required  touxirds  pas- 
sengers. It  is  the  duty  of  common  carriers  of  passengers  to  exer- 
cise the  highest  degree  of  care  and  caution  for  their  safety  and 
to  do  all  that  human  foresight  can  reasonably  do  to  prevent  acci- 
dents to  them  consistent  with  the  mode  of  conveyance  and  the 
practical  operation  of  the  railway. 

8.  Cabbierb,  {  390* — when  duty  is  imposed  upon  to  provide  step 
or  appliance  for  alighting  passenger.  Where  a  street  car  motorman 
states  to  a  passenger  in  the  front  vestibule  desiring  to  alight  on 
the  left  side,  instead  of  on  the  proper  side,  of  the  car,  that  he 
will  open  the  wire  gate  for  him,  it  becomes  the  duty  of  the  com- 
pany to  provide  a  step  or  other  appliance  by  which  the  passenger 
can  alight  in  safety. 

4.  Cabbiebs,  S  460* — when  presumed  to  he  negligent  in  causing 
injury  to  passenger  resulting  from  own  apparatus.  Where  an  in- 
jury to  a  passenger  is  caused  by  apparatus  wholly  under  the  control 
of  the  carrier  and  furnished  and  applied  by  it,  and  the  accident 
is  of  such  a  character  as  does  not  ordinarily  occur,  if  due  care 
is  used,  the  law  raises  the  presumption  of  negligence,  but  this 
presumption  arises  from  the  nature  of  the  accident  and  attending 
circumstances  and  not  from  the  mere  fact  of  the  accident. 

6.    Cabbiebs,  §  480* — when  due  care  of  passenger  alighting  from 
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left  side  of  car  hefore  itep  U  lowered  i$  question  for  jury.  In  an 
action  by  a  street  car  passenger  for  personal  injuries  sustained 
as  the  result  of  being  struck  by  the  rear  end  of  a  moving  car  upon 
falling  after  alighting  from  the  left 'side  of  the  front  vestibule  of 
the  car,  owing  to  the  fact  that  the  step  had  not  yet  been  lowered 
by  the  motorman,  held  that  it  was  a  question  for  the  jury  whether 
plaintift  was  in  the  exercise  of  due  care  for  his  own  safety. 

6.  '  Negugknce,  §  191* — when  question  for  jury.  Where  ttie  facts 
are  such  that  reasonable  men  of  fair  intelligence  may  draw  diCTer- 
ent  conclusions,  the  question  of  negligence  must  be  submitted  to 
the  jury. 

7.  iNSTBUcnoNs,  (  151* — when  properly  refused.  It  is  not  orror 
to  refuse  requested  instructions  covered  in  the  main  charge. 


Dayid  C.  Wheeler,  Appellee,  y.   Soathern  Ballway 

Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  H.  Ik 
Bbowning,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Reversed  and  remanded.    Opinion  filed  October  24,  1917. 

Statement  of  the  Case. 

Action  by  David  C.  Wheeler,  plaintiff,  against  The 
Southern  Railway  Company,  defendant,  to  recover  an 
alleged  indebtedness  growing  out  of  the  employment 
of  plaintiff  by  defendant  as  a  lamplighter.  From  a 
judgment  for  plaintiff  for  $75  by  the  City  Court  of  East 
St.  Louis,  on  change  of  venue  from  the  Circuit  Court, 
to  wliich  the  case  was  appealed  from  a  judgment  by 
a  justice  of  the  peace  before  whom  the  action  was  orig- 
inally brought,  defendant  appeals, 

Krameb,  Krambb  &  Campbell,  R.  H.  Wibchebt  and 
J.  W.  Fbeels,  for  appellant;  EIdwabd  P.  Huicphbsy, 
of  counsel. 

•8«e  niinols  NotM  Di«Mt,  YoU.  XI  to  XV,  and  Cninnlartve 
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No  appearance  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1787* — when  judgment  reversed  pro 
forma.  Where  no  brief  is  filed  by  appellee,  a  Judgment  will  be  re- 
versed pro  forma  under  Appellate  Court  Rule  27. 

-2.  BlABTEB  ATTD  BKBVAKT,  |  84* — When  verdict  for  plaintiff  in 
action  for  services  is  against  weight  of  evidence.  In  an  action  by 
an  employee  to  recover  an  alleged  indebtedness  growing  out  of  the 
employment  of  plaintifT  by  defendant  as  lamplighter,  the  verdict 
and  judgment  for  plaintiff  held  to  be  against  the  manifest  weight 
of  the  evidence. 


Bess  A.  Consley,  Administratrix,  Appellant,  y.  Chicago 
&  Alton  Railroad  Company,  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  Bluford 
Wilson  and  William  Cotter,  Receiyers  of  Chicago, 
Peoria  &  St.  Louis  Railroad  Company,  and  Illinois 
Terminal  Railroad  Company,  Appellees. 

1.  CoHM^BGE,  I  4* — When  engagement  in  interstate  by  railroads  is 
question  of  fact.  Where  railroad  companies  do  both  an  interstate 
and  an  intrastate  business,  it  is  a  question  of  fact  as  to  whether  at 
a  particular  time  said  railroad  companies  are  engaged  in  interstate 
or  intrastate  commerce. 

2.  llABTKB  AND  BEBVANT,  i  98* — whcn  Federal  Employer^  lAor 
hility  Act  applies.  The  Federal  Liability  Act  only  applies  as  be- 
tween employer  and  employee. 

3.  Wobkmbn's  Compensation  Act,  |  2* — when  carrier  hy  land 
not  required  to  file  notice  of  election  to  he  governed  hy  act.  A 
carrier  by  land  is  not  required  to  afl&rmatively  file  a  notice  of  election 
to  be  governed  by  the  provisions  of  the  Workmen's  Compensation 
Act  and  to  pay  compensation  thereunder  in  order  to  be  entitled 
to  be  subrogated  under  the  provisions  of  section  29  of  that  Act 
[Callaghan's  1916  St  Supp.  T  6475(29)],  as  such  carriers  are  con- 
clusively presumed  to  have  so  elected   under  the   provisions  of 
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section  2  of  that  Act,  Laws  of  1913  [Callaghan's  1916  St  Supp. 
i  5476(2)],  providing  that  such  shall  be  so  presumed  unless  notice 
of  election  to  the  contrary  is  filed  with  the  Industrial  Board  and 
given  the  employee. 

Appeal  from  the  City  Court  of  Alton;  the  Hon.  Maurice  R.  Sui^ 
LivAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1917.    Affirmed.    Opinion  filed  October  24,  1917. 

Samuel  A.  Harpeb  and  William  P.  Boynton,  for 
appellant/ 

J.  J.  Brenholt,  H.  S.  Baker,  Keefb,  Hadlby  & 
BAXTER-and  C.  E:  Pope,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  in  the  City 
Court  of  Alton  by  appellant  as  administratrix  of  the 
estate  of  Ben  C.  Cousley,  deceased,  to  recover  damages 
for  the  death  of  said  deceased,  alleged  to  have  been 
occasioned  by  the  negligence  of  appellees.  The  decla- 
ration as  finally  amended  alleged,  among  other  things, 
that  appellees  operated  certain  railroad  switching 
tracks  in  said  City  of  Alton  adjacent  to  the  mill  of  the 
Standard-Tilton  Milling  Company,  where  appellant's 
intestate  was  employed;  that  said  tracks  were  negli- 
gently and  carelessly  built  dangerously  near  said  mill 
building;  that  it  was  impossible  for  appellant's  intes- 
tate to  perform  his  duties  without  occasionally  going 
across  and  upon  said  tracks;  that  appellees  knew  of 
this  practice  and  acquiesced  therein,  and  that  it  became 
the  duty  of  appellees  to  warn  appellant's  intestate  of 
the  operation  of  its  cars  on  said  track ;  and  that  while 
said  intestate  was  rightly  upon  said  track,  and  while 
in  the  exercise  of  due  care  for  his  own  safety,  appellees 
carelessly  and  improperly  drove  their  switch  engine, 
causing  said  car  to  strike  said  intestate,  forcing  him 
against  a  certain  bumper  post,  crushing  him  and  there- 
by causing  his  death. 
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The  declaration  further  alleged  that  appellees  had 
not  elected  to  be  bound  by  the  provisions  of  the  Work- 
men's Compensation  Act  and  had  not  filed  notice  of 
an  election  to  provide  and  pay  compensation  there- 
under to  their  employees,  and  that  appellees  were  at 
the  time  of  the  accident  engaged  in  interstate  com- 
merce. To  this  declaration  a  plea  of  the  general  issue 
was  filed. 

At  tiie  close  of  the  eviden^ce  for  appellant,  on  motion 
of  appellees,  the  court  directed  a  verdict  in  favor  of 
appellees  and  against  appellant  in  bar  of  action  and 
for  costs.  To  reverse  said  judgment  this  appeal  is 
prosecuted. 

The  record  discloses  that  appellees  have  a  joint 
switching  arrangement  for  the  switching  of  cars  along 
the  levee  at  Alton  where  appellant's  intestate  was 
working  when  injured.  The  record  further  discloses 
that  a  switch  called  the  '''wheat  track"  extended 
along  the  south  or  levee  side  of  said  mill  property 
and  that  south  of  this  track  were  a  number  of  other 
switches  which  were  used  for  placing  cars  to  be 
loaded ;  that  at  or  near  a  doorway  in  the  elevator  owned 
by  said  Milling  Company  was  a  double  pulley  fastened 
to  the  floor-  through  which  a  wire  cable  was  run.  This 
cable  was  used  by  said  Milling  Company  in  placing 
cars  for  loading  and  unloading  on  said  tracks.  On  the 
morning  in  question,  appellant's  intestate  was  work- 
ing with  certain  men  on  the  levee  tracks  placing  cars. 
At  that  time  there  were  three  cars  on  the  ''wheat 
track"  and  in  going  to  the  elevator  to  adjust  the  cable, 
which  had  in  some  way  become  entangled,  appellant's 
intestate  passed  between  the  north  car  and  the  bumper 
post  which  stood  at  the  end  of  the  track  and  near  said 
elevator  door.  After  adjusting  the  cable,  appellant's 
intestate  in  returning  was  caught  between  said  car 
and  the  bumper  post.  The  switching  crew  of  appellees 
had  been  directed  by  the  foreman  of  the  Milling  Com- 
pany to  remove  said  three  empty  cars  from  said  wheat 
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track.  In  making  the  coupling  to  do  so,  they  bumped 
or  shoved  said  cars  northward  and  canght  appellant's 
intestate  between  the  rear  car  and  the  bumper  post, 
crushing  him  so  severely  that  he  died  the  next  day. 

The  record  further  discloses  that  appellant's  intes- 
tate and  said  Milling  Company  were  operating  under 
the  Workmen's  Compensatidn  Act  at  the  time  of  said 
injury  and  that  said  Milling  Company  had  paid  com- 
pensation under  said  act  to  appellant  as  such  admin- 
istratrix in  accordance  therewith. 

It  is  contended  by  appellant  that  appellees  were 
engaged  in  interstate  commerce  and  that  appellant's 
right  of  action  is  in  no  way  aflFected  by  the  provisions 
of  the  Workmen's  Compensation  Act,  and  that  the 
right  of  action  against  appellees,  if  any,  has  not  been 
subrogated  to  the  Standard-Tilton  Milling  Company, 
the  employer  of  said  deceased.  In  support  of  this 
contention  appellant  says  that  some  of  the  cars  which 
were  being  switched  at  the  time  of  the  injury  to  appel- 
lant's intestate  were  cars  in  which  wheat  had  been 
shipped  from  points  in  Missouri  and  Nebraska. 

Where,  as  in  this  case,  railroad  companies  do  both 
an  interstate  and  intrastate  business,  it  is  a  question 
of  fact  as  to  whether  at  a  particular  time  said  rail- 
road companies  are  engaged  in  interstate  or  intra- 
state commerce.  Illinois  Cent.  R.  Co.  v.  Behrens,  233 
U,  S.  473  [10  N.  C.  C.  A.  153] ;  Shanics  v.  DeUmvare, 
L.  dt  W.  R.  Co.,  239  U,  S.  556 ;  Chicago,  B.  d  Q.  Ry. 
Co.  V.  Harrington,  241  U.  S.  177  [11  N.  C.  C.  A.  992], 
and  Chicago,  R.  I.  S  P.  Ry.  Co.  v.  Industrial  Board  of 
Illinois,  273  111.  528. 

In  Chicago,  B.  (&  Q.  Ry.  Co.  v.  Harrington,  supra, 
the  court  in  discussing  this  question  at  page  179  says : 
'*As  the  question  is  with  respect  to  the  employment  of 
the  decedent  at  the  time  of  the  injury  (lUinois  Gent.  R. 
Co.  V.  Behrens,  233  U.  S.  473,  478,  10  N.  C.  0.  A.  153), 
it  is  not  important  whether  he  had  previously  been 
engaged  in  interstate  commerce,  or  that  it  was  contom- 
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plated  that  he  would  soon  be  so  engaged  after  his  im- 
mediate duty  had  been  performed. ' ' 

In  this  case  the  cars  that  were  being  moved  were 
empty  cars  and  they  were  being  moved  to  other  switch 
tracks  at  the  instance  of  the  Milling  Company,  and  for 
its  convenience.  There  is  nothing  in  the  record  to  dis- 
close  what  was  to  be  done  with  these  cars  later  on. 
In  other  words,  at  the  time  of  the  injury,  which  is  made 
the  important  time  under  the  above  authorities,  there 
is  nothing  in  the  record  to  show  that  appellees  were 
then  engaged  in  interstate  commerce.  Appellant  is 
apparently  of  the  opinion  that  the  Federal  Employers ' 
Liability  Act  in  some  way  aflfects  this  case  and  her 
rights  as  such  administratrix.  We  do  not  so  under- 
stand said  act.  The  Federal  Employers '  Liability  Act 
only  applied  as  between  employer  and  the  employee, 
and  it  is  not  contended  in  this  case  that  appellant's 
intestate  was  an  employee  of  appellees.  The  record 
discloses  that  he  was  solely  in  the  employ  of  said  Mill- 
ing Company  and  was  in  the  performance  of  his  duties 
as  such  at  the  time  he  received  his  injuries. 

In  Shanks  v.  Delatvare,  L.  d  W.  R.  Co.,  supra,  the 
court  at  page  557  says:  ''In  so  far  as  its  wotds  are 
material  here  the  Employers'  Liability  Act  declares 
that  'Every  common  carrier  by  railroad  while  engag- 
ing in  commerce  between  any  of  the  several  States, 
•  •  •  shall  be  liable  in  damages  to  any  person  suf- 
fering injury  while  he  is  employed  by  such  carrier  in 
such  commerce '  if  the  injury  results  in  whole  or  in  part 
from  the  negligence  of  the  carrier  or  any  of  its  oflScers, 
agents  or  employees.  Thus  it  is  essential  to  a  right  of 
recovery  under  the  act  not  only  that  the  carrier  be  en- 
gaged in  interstate  commerce  at  the  time  of  the  injury, 
but  also  that  the  person  suffering  the  injury  be  then 
employed  by  the  carrier  in  such  commerce.  And  so  it 
results  where  the  carrier  is  also  engaged  in  intrastate 
commerce,  or  in  what  is  not  commerce  at  all,  that  one 
who,  while  employed  therein  by  the  carrier,  suffers  in- 
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jury  through  its  negligence,  or  that  of  some  of  its  offi- 
cers, agents  or  employees,  must  look  for  redress  to  the 
laws  of  the  State  wherein  the  injury  occurs,  save  where 
it  results  from  the  violation  of  some  federal  statute, 
such  as  the  Safety  Appliance  Acts. ' ' 

The  next  question  which  arises  under  the  assignment 
of  errors  is  as  to  whether  appellant  is  entitled  to  main- 
tain an  action  against  appellees  as  intrastate  carriers. 
Appellant  concedes  that  if  appellees  were  not  engaged 
in  interstate  commerce  and  had  filed  a  notice  with  the 
Industrial  Board  to  the  effect  that  they  had  elected  to 
pay  compensation  under  the  Workmen's  Compensation 
Act  and  to  be  governed  by  it,  that  they  would  not  then 
be  liable  to  appellant  for  the  reason  that  under  the 
provision  of  section  29  of  said  Act  [Callaghan's  1916 
St.  Supp.  ^  5475(29)],  the  Milling  Company,  having 
paid  compensation  to  appellant  under  said  act  would 
be  subrogated  to  the  rights  of  appellant  to  the  extent  of 
the  amount  paid  by  said  Milling  Company  on  the  death 
of  said  intestate.  It  is  insisted,  however,  that  before 
appellees  would  be  entitled  to  be  so  subrogated  they 
must  affirmatively  file  a  notice  of  election  to  be  gov- 
erned by  the  provisions  of  said  act  and  to  pay  com- 
pensation thereunder. 

We  do  not  so  construe  said  act.  Section  2  of  the 
Compensation  Act,  Laws  of  1913  [Callaghan's  1916  St. 
Supp.  ^  5475(2)],  provides  as  follows:  ** Every  em- 
ployer enumerated  in  section  3,  paragraph  (b),  shall  be 
conclusively  presumed  to  have  filed  notice  of  his  elec- 
tion as  provided  in  section  1,  paragraph  (a),  and  to 
have  elected  to  provide  and  pay  compensation  accord- 
ing to  the  provisions  of  this  act,  unless  and  until  notice 
in  writing  of  his  election  to  the  contrary  is  filed  with 
the  Industrial  Board  and  unless  and  until  the  employer 
shall  either  furnish  to  his  employee  personally  or  post 
at  a  conspicuous  place  in  the  plant,  shop,  office,  room 
or  place  where  such  employee  is  to  be  employed,  a  copy 
of  said  notice  of  election  not  to  provide  and  pay  com- 
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pensation  according  to  the  provisions  of  this  act ;  which 
notice  of  non-election,  if  filed  and  posted  as  herein  pro- 
vided, shall  be  effective  until  withdrawn;  and  such 
notice  of  non-election  may  be  withdrawn  as  provided  in 
this  act.'* 

Paragraph  **b*'  of  section  3  [Callaghan's  1916  St. 
Supp.  ^  5475(3)]  above  referred  to  includes  *' Carriers 
by  land.'*  It  therefore  follows  that  appellees,  being 
carriers  by  land  so  far  as  engaged  in  intrastate  com- 
merce, are  conclusively  presumed  to  have  elected  to  be 
governed  by  the  provisions  of  the  Workmen's  Com- 
pensation Act,  it  being  conceded  that  they  have  not 
filed  notice  of  an  election  not  to  be  governed  by  the 
provisions  of  S6iid  act. 

In  Dietz  v.  Big  Muddy  Coal  £  Iron  Co.,  263  HI  480 
[5  N.  C.  C.  A.  419],  the  Supreme  Court  in  discussing 
the  provisions  of  this  statute  at  page  486  says :  * '  It 
was  manifestly  the  intention  of  the  Legislature  to 
make  the  act  applicable  to  all  employers  within  the 
enumerated  employments,  unless  and  imtil  notice  in 
writing  of  their  election  to  the  contrary  is  filed  with  the 
State  Bureau  of  Labor  Statistics.  All  of  the  em- 
ployees to  whom  the  act  applied  were  likewise  auto- 
matically made  subject  to  the  law.  Both  the  employer 
and  the  employee  in  the  specified  employments  became 
subject  to  the  act  without  any  aflSrmative  action  upon 
their  part.  The  elective  feature  of  the  act  is  to  be  ex- 
ercised to  avoid  being  governed  thereby,  and  not  to 
cause  the  act  to  be  applied  in  any  given  case.  Section  1 
provides  that  if  the  employer  shall  elect  not  to  provide 
and  pay  the  compensation  provided  by  the  act  he  shall 
lose  his  common-law  defenses.  It  will  be  noted  that  it 
is  a  negative  election,  and  not  an  affirmative  election, 
that  is  to  be  exercised  both  by  the  employer  and  the 
employee.  When  the  entire  scope  of  the  legislation  is 
considered,  it  is  manifest  that  the  Legislature  intended 
.that  the  act  should  be  effective  as  to  all  employers  in 
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the  specified  employments,  and  their  employees,  nnless 
the  notice  prescribed  was  given.'' 

It  therefore  follows  that  appellant  is  not  entitled  to 
maintain  this  action,  as  ulader  the  provisions  of  sec- 
tion 29  of  the  Workmen's  Compensation  Act  [Cal- 
laghan's  1916  St.  Supp.  U  5475(29)]  the  MUling  Com- 
pany, if  any  one,  would  be  entitled  to  maintain  an  ac- 
tion against  appellees. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  trial  court  will  be  aflBrmed. 

Judgment  affirmed. 


Anna  Mary  Kadloff,  Appellee,  t.  Edward  F.  Badloffy 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.    Affirmed.    Opinion  filed  X)ctober  24,  1917. 

Statement  of  the  Case. 

Action  by  Anna  Mary  Radloff,  plaintiff,  against  Ed- 
ward F.  Badloff,  defendant,  to  recover  the  proceeds  of 
the  sale  of  plaintiff's  undivided  one-fourth  interest  in 
certain  premises  which  she  inherited  from  her  brother 
and  her  distributive  share  in  the  latter 's  personal  es- 
tate collected  by  defendant  pursuant  to  power  of  at- 
torney from  plaintiff.  From  a  judgment  for  plaintiff 
for  $806,  defendant  appeals. 

CHABiiBs  H.  Holt,  for  appellant. 

Jacob  Zimmbbman  and  Chafeb,  Chew  &  Bakeb,  for 
appellee. 
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Mb.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  |  62* — when  certified  copy  of  proceed- 
ings for  appointment  of  a  conservator  of  principal  is  admissible  in 
acti€m  to  recover  collected  money.  Where  plaintiff,  in  an  action  to 
recoTer  money  belonging  to  her  and  collected  and  held  by  defendant, 
offered  in  evidence  without  objection  a  certain  certificate  signed  by 
defendant  acknowledging  possession  of  such  money  and  agreeing 
to  pay  same  to  plaintiff  when  certain  troubles  between  her  and  other 
heirs  of  her  brother  were  settled  and  also,  oyer  defendant's  objection, 
a  certified  copy  of  certain  proceedings  for  appointment  of  a  con- 
servator for  plaintiff,  which  were  the  troubles  referred  to  in  said 
certificate,  showing  that  the  conservator  appointed  in  such  pro- 
ceedings had  been  removed  and  that  plaintiff's  rights  in  her  prop- 
erty and  to  its  possession  and  control  were  restored  to  her,  held 
that  the  court  properly  admitted  the  record  of  the  proceedings  in 
connection  with  the  certificate  and  limited  its  effect  to  showing 
the  troubles  mentioned  in  the  certificate  were  ended. 

2.  Byii«NGB — when  testimony  as  to  evidence  in  "behalf  of  de- 
fendant in  other  proceedings  is  admissible.  Testimony  by  a  court 
reporter  with  reference  to  evidence  given  by  defendant  at  a  trial 
of  proceedings  for  the  appointment  of  a  conservator  for  plaintiff 
that  defendant  had  collected  plaintiff's  money  and  had  not  turned 
same  over  to  her,  held  properly  admitted,  in  an  action  by  plaintiff 
to  recover  such  money,  notwithstanding  the  defendant  had  not  yet 
testified  in  such  action,  as  it  was  not  offered  for  his  impeachment 
but  as  tending  to  show  his  indebtedness  to  plaintiff. 

3.  Pbincipal  and  agent,  \  63^ — when  evidence  stLStains  verdict 
for  plaintiff  in  action  against  agent  for  m^oney  collected.  The  ver- 
dict for  plaintiff,  in  an  action  to  recover  plaintiff's  money  collected 
and  held  by  defendant,  plaintifTs  son,  held  not  al^alnst  the  manifest 
weight  of  the  evidence,  where  defendant  and  four  other  witnesses, 
his  sisters  and  brothers-in-law,  testified  to  a  certain  conversation 
between  plaintiff  and  defendant  to  the  effect  that  plaintiff  then 
told  defendant  she  would  give  him  the  money  and  for  him  to  take 
it,  and  plaintiff,  alone,  testified  she  had  no  such  conversation  and 
made  no  such  promise,  and  where  it  appeared  some  of  these  wit- 
nesses testifying  to  such  conversation  had  been  petitioners  in  a 
petition  to  have  a  conservator  for  plaintiff  appointed. 

4.  Damages,   {  207* — when  instruction  on  determination  of  is 

*B—  nilnois  Notes  Digest,  ToU.  XI  to  XV,  and  OomiilatlTo  Qvartorly,  Hune 
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not  erroneaut.  An  instruction  stating  that  "if  from  the  evidence 
and  the  instructions  of  the  court  you  find,  etc.."  given  with  reference 
to  the  measure  of  damages  in  the  event  the  Jury  should  find  for  the 
plaintiff,  held  to  be  in  the  usual  form  and  not  erroneous. ' 

5.  Appeal  anu  ebbob,  {  812* — how  language  used  in  argument  of 
counsel  must  he  preserved  in  bUl  of  exceptions.  Language  claimed 
to  have  been  used  in  opening  and  closing  arguments  of  counsel  and 
excepted  to  cannot  be  preserved  in  the  record  by  inclusion  in  the 
argument  of  a  motion  for  a  new  trial,  but  the  bill  of  exceptions 
must  set  forth  the  language  used  in  its  proper  place  before  such 
exception  can  be  considered. 


Andrew  Helman  et  aL,  Appellees,  y.  Royal  Neighbors 

of  America,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Robert  T.  Cook,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1917.  Reversed  and  remanded.  Opinion  filed  October  24. 
1917. 

Statement  of  the  Case. 

Action  by  Andrew  Helman,  individually,  and  as 
guardian  and  next  friend  of  Ada  Marie  Kupfer,  a  mi- 
nor, plaintiffs,  against  the  Eoyal  Neighbors  of  Amer- 
ica, a  corporation,  defendant,  to  recover  the  amount 
claimed  to  be  due  to  plaintiffs  as  beneficiaries  by  the 
terms  of  a  certain  benefit  certificate  for  $500,  issued  by 
defendant  upon  the  life  of  Anna  Helman,  the  wife  and 
mother  of  plaintiffs.  From  a  judgment  for  plaintiffs, 
upon  general  and  special  demurrer  to  defendant's 
pleas,  defendant  appeals.  Defendant's  special  pleas 
alleged  that  certain  answers  to  questions  in  the  as- 
sured's  application  upon  which  the  certificate  was  is- 

•8e«  UUnoU  Notes  Digest,  VoU.  XI  to  XV,  Mid  CvmiilstlTo  Qwrterlx.  mm» 
topic  and  toctioii  nnmber. 


FouBTH  District — October,  1917,  575 

Helman  y.  Royal  Neighbors  of  America,  207  IlL  App.  574. 

sued  were  untrue  and  that  such  answers  were  by  the 
terms  of  the  contract  made  warranties. 

U.  A.  ScBEBCHFiELD  and  T.  B.  F.  Smith,  for  appel- 
lant. 

W.  W.  Skagos  and  A,  D.  Morgan,  for  appellees. 

Mb.  Justice  Higbes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  |  210* — when  false  toarranties  in  application 
avoid  life  policy.  If  answers  to  questions  in  an  application  for 
mutual  benefit  insurance  made  a  part  of  the  contract  were  war- 
ranties and  were  false  in  any  particular,  such  falsity  would  avoid 
the  policy  whether  they  were  material  to  the  risk  or  not  and  how- 
ever innocently  they  may  have  been  made,  and  it  would  not  be 
necessary,  in  defense  to  an  action  on  the  policy,  for  the  defendant 
to  prove  such  answers  were  wilfully  and  intentionally  false,  or  were 
relied  upon  by  the  defendant  or  were  material  to  the  issuance  of 
the  policy. 

2.  INSUBANCE,  i  739* — what  constitutes  contract  of  life  insurance. 
In  an  action  to  recover  on  a  benefit  certificate  of  life  insurance,  held' 
that  the  certificate,  application,  medical  examination  and  by-laws  of 
defendant  constituted,  by  express  agreement  of  the  parties,  the  con- 
tract of  insurance  and  should  be  construed  together. 

3.  iNsuBANCE,  I  209* — when  answers  in  application  for  mutual 
benefit  insurance  constitute  warranties.  Where  a  certificate  of 
mutual  benefit  insurance  declared  that  the  statements  contained  in 
the  application  were  the  basis  upon  which  the  contract  was  made 
and  accepted  and  that  the  policy  was  issued  upon  the  faith  of  such 
statements,  and  said  statements  were  several  times  stated  to  be  war- 
ranted to  be  literally  true  and,  if  not  literally  true,  they  would 
avoid  the  policy,  held  that' by  the  language  employed  it  was  agreed 
that  such  statements  should  be  warranties  and  that  their  falsity 
should  avoid  the  policy,  and  that  there  was  nothing  in  the  contract 
which  would  give  any  room  for  interpreting  it  difTerently  from  the 
language  employed  in  it 
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Charles  E.  McClelland,  Defendant  In  Error,  t.  diarlen 
A.  Clayton  and  George  McClelland.  Charles  A. 
Clayton,  Plaintiff  In  Error.  . 

(Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Court  of  Sangamon  county;  the  Hon.  Jakes 
A  Creiohton,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.  Reversed  and  remanded.  Opinion  filed  October  11, 
1917. 

Statement  of  the  Case. 

Action  by  Charles  E.  McClelland,  plaintiff,  against 
Charles  A.  Clayton  and  George  McClelland,  defend- 
ants, as  partners.  From  a  judgment  in  favor  of  plain- 
tiff against  defendants  for  $62.25,  in  the  Circuit  Court 
after  appeal  from  the  justice  court,  Charles  A.  Clayton 
brings  error. 

S.  H.  Cummins,  for  plaintiff  in  error. 

William  J.  Lawleb,  for  defendant  in  error. 
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Mb.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1787* — when  judgment  reversed  pro 
forma.  Where  defendant  In  error  files  no  brief  or  argument/ the 
judgment  may,  under  Rule  27  of  the  Appellate  Court,  be  reversed 
pro  forma. 

2.  Pabtnebship,  §  243* — when  hurden  of  proving  joint  Tiability 
is  upon  plaintiff.  An  affidavit  denying  Joint  liability  as  partners 
places  the  burden  of  proving  such  liability  upon  the  plaintiff. 

3.  Pabtnebship,  I  62* — when  evidence  insufficient  to  show  joint 
liability  as  partners.  In  an  action  against  certain  persons  as  part- 
ners, evidence  held  insufficient  to  sustain  the  burden  of  proof  as  to 
joint  liability  of  defendants. 


J.  R.  Bean,  Defendant  in  Error,  t.  William  3.  Jackson, 
Receiver  of  Chicago  &  Eastern  Illinois  Railroad 
Company,  PlalntifF  in  Error. 

1.  Cabbiebs,  I  248* — when  evidence  shows  tTiat  agent  signed  con- 
tract of  shipment  under  directions  of  shipper.  In  an  action  against 
an  initial  carrier  for  damages  for  the  loss  of  part  of  a  shipment  of 
hogs,  alleged  to  be  due  to  delay  in  transportation  and  to  failure  to 
water  or  drench  the  hogs  or  take  proper  care  of  them,  evidence 
held  sufficient  to  show  that  an  agent  of  the  shipper,  who  signed  the 
shipping  contract  in  his  own  name,  acted  with  the  consent  of  and 
under  the  directions  of  the  shipper. 

2.  Cabbiebs,  f  223* — when  shipper  and  agent  not  asking  for  un- 
conditional bill  of  lading  bound  by  bill  issued.  Under  the  Uniform 
Bill  of  Lading  Act,  sec.  10  (J.  &  A.  If  2176),  providing  that  wh^re  a 
consignor  receives  a  bill  of  lading  and  makes  no  objection  in  writing 
within  the  required  time,  neither  the  consignor  nor  any  "lerson 
who  accepts  delivery  of  the  goods,  nor  any  person  who  seeks  to  en- 
force any  provision  of  the  bill,  shall  be  allowed  to  deny  that  he 
is  bound  by  such  terms  and  conditions,  so  far  as  they  are  not  con- 

•8«6  lUinolfl  Not««  Dis«at,  Volt.  XI  to  XV.  Mid  CnmiilatlTO  Qnarterly, 
topio  Mid  MCtloD  number. 
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trary  to  law  or  public  policy,  where  neither  a  consignor  nor  his 
authorized  agent  makes  any  objection  to  a  bill  of  lading  issued  in 
the  name  of  the  agent,  nor  asks  for  an  unconditional  bill  of  lading, 
they  are  bound  by  such  contract  irrespective  of  their  lack  of  knowl- 
edge of  its  contents. 

3.  Cabbiess,  §  240* — when  contract  of  Mhipment  of  live  itoek 
limiting  liaMlity  of  initial  carrier  to  it9  own  line  is  valid.  Under 
the  Uniform  Bill  of  Lading  Act  (J.  A  A.  f  2166  et  9eq.),  a  contract 
of  shipment  of  live  stock,  by  which  an  initial  carrier  limits  its  lia- 
bility to  the  time  the  stock  is  on  its  line,  is  valid  where  the  shipper 
makes  no  objection  to  the  bill  of  lading  containing  such  stipulations 
and  signs  the  same,  since  he  is  conclusively  presumed  to  have 
known  and  assented  to  the  same  and  is  not  allowed  to  deny  that 
he  is  bound  thereby. 

Error  to  the  Circuit  CJourt  of  Moultrie  county;  the  Hon.  Geobge 
E.  Sentel,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.  Reversed  with  finding  of  fact  Opinion  filed  October 
11,  1917. 

■ 

Homer  T.  Dick,  J.  K.  Martin,  Edward  C.  Craig  and 
Donald  B.  Craig,  for  plaintiff  in  error. 

C.  R.  Patterson  and  E.  J.  Miller,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  review  a  judgment  for 
$382.32  against  plaintiff  in  error  in  an  action  in  case  for 
the  loss  of  hogs  belonging  to  defendant  in  error,  con- 
signed to  Eaffety  Commission  Company  at  East  St. 
Louis,  Illinois,  and  shipped  over  the  road  of  plaintiff  in 
error  from  Sullivan,  Illinois,  as  far  as  Madison  Station, 
Illinois,  and  there  turned  over  to  another  carrier  to  be 
transported-to  the  final  destination.  The  basis  of  the 
claim  of  defendant  in  error  of  his  right  to  recover  is 
the  charge  that  plaintiff  in  error  failed  to  transport 
the  hogs  within  a  reasonable  time  after  the  same  were 
delivered  to  the  road  for  shipment,  and  failed  to  water 
or  drench  the  same  or  to  take  proper  care  of  the  same 
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from  the  time  they  were  received  at  Sullivan  for  ship- 
ment on  June  23, 1914,  until  they  were  delivered  to  the 
consignee  at  East  St  Louis  on  June  24, 1914.  The  dec- 
laration fairly  presents  defendant  in  error's  theory  of 
the  case.  Plaintiff  in  error  filed  the  general  issue  and 
four  special  pleas.  A  demurrer  to  the  special  pleas  was 
sustained  on  the  ground  that  they  amounted  to  no  more 
than  the  general  issue.  The  case  was  tried  on  the  is- 
sues made  by  the  declaration  and  remaining  plea.  So 
far  as  we  can  see,  plaintiff  in  error  lost  no  right  or  ad- 
vantage because  the  demurrer  to  the  special  pleas  was 
sustained.  We  will,  therefore,  not  consider  whether 
the  demurrer  was  properly  sustained  or  not. 

The  following  facts  are  not  seriously  controverted 
and  are  established  by  a  preponderance  of  the  evidence, 
namely : 

The  hogs  were  loaded  about  twelve  o'clock  noon  on 
June  23, 1914,  into  cars  previously  ordered  by  defend- 
ant in  error.  These  cars  after  being  loaded  were  , 
picked  up  about  one  o'clock  p.  m.,  or  a  very  few  min- 
utes before,  and  placed  in  the  train  that  was  to  take 
them  to  Madison  Station,  and  at  one  o'clock  and  eight 
minutes  the  train  left  Sullivan.  These  two  carloads  of 
hogs  were  shipped  in  the  name  of  one  Bay  N.  Bupp, 
but  Wychoflf,  the  agent  of  plaintiff  in  error  at  Sullivan, 
Illinois,  knew  the  hogs  belonged  to  defendant  in  error. 
The  hogs  arrived  at  the  freight  terminal  of  plaintiff  in 
error  at  about  eight  o  'clock  the  same  day,  the  schedule 
time,  in  good  shape.  They  had  been  drenched  by  the 
train  crew  at  Hall  at  one  o'clock  and  thirty  minutes 
p.  mu  and  at  Hillsboro  at  four  o  'clock  and  thirty  min- 
utes p.  m.  The  cars  containing  these  hogs  were  picked 
np  at  the  terminal  yards  of  plaintiff  in  error  and  de- 
livered to  the  MIerchants  Bridge  Terminal  Company  at 
about  twelve  o'clock  and  thirty  minutes  a.  m.  June  24, 
1914.  After  the  hogs  were  delivered  to  the  Merchants 
Bridge  Terminal  Company,  they  were  inspected  and 
found  to  be  in  good  condition  and  were  again  drenched. 
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At  five  o'clock  and  ten  minutes  on  the  morning  of 
June  24,  1914,  after  they  reached  their  destination, 
some  twenty-nine  of  the  hogs  were  dead,  two  died  later, 
and  one  was  crippled. 

After  the  hogs  were  loaded  into  cars  and  but  a  few 
minutes  before  the  train  started  from  Sullivan,  Ray  N. 
Bupp  went  to  the  depot  of  plaintiff  in  error  at  Sulli- 
van, where  the  agent  presented  to  him  a  bill  of  lading 
or  shipping  contract  which  he  signed  in' his  own  name. 
The  evidence  tends  to  prove  that  Bupp  did  not  read 
this  contract  or  know  the  contents  of  it  and  that  no  one 
read  it  to  him  or  told  him  its  contents,  but  it  is  not  de- 
nied that  it  was  delivered  to  him  and  that  he  accepted 
it  and  that  there  was  no  other  bill  of  lading  or  shipping 
contract  covering  this  shipment  of  hogs. 

Defendant  in  error  testified,  in  substance,  that  he  did 
not  know  what  was  in  the  shipping  contract,  had  never 
read  it  or  been  told  the  contents  of  it;  that  some  two 
or  three  years  before  the  time  in  question  he  had  had 
a  talk  with  Wychoff,  the  agent  of  plaintiff  in  error  at 
Sullivan,  in  which  Wychoff  said  they  had  a  new  rule ; 
that  he,^  defendant  in  error,  did  not  know  whether  it 
was  a  new  rule  of  the  railroad  or  a  new  law,  and  that 
he  did  not  know  that  by  signing  one  of  these  contracts 
the  shipper  got  a  better  freight  rate. 

While  Bupp,  who  signed  the  shipping  contract  in 
his  own  name,  was  not  the  owner  or  consignor  of  the 
hogs,  we  think  the  weight  of  the  evidence  clearly  dis- 
closes that  what  he  did  was  done  not  only  with  the 
knowledge  and  consent  of  defendant  in  error,  who  was 
the  owner,  but  for  him  and  pursuant  to  his  express  di- 
rections. 

Section  10  of  the  Uniform  Bill  of  Lading  Act  (J.  & 
A.  If  2175)  is  as  follows". 

**  Except  as  otherwise  provided  in  this  act,  where  a 
consignor  receives  a  bill  and  makes  no  objection  as 
hereinafter  provided  to  its  terms  or  conditioi^s,  neither 
the  consignor  or  any  person  who  accepts  delivery  of 
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the  goodSy  or  any  person  who  seeks  to  enf  orjce  any  pro- 
vision of  the  bill,  shall  be  allowed  to  deny  that  he  is 
bound  by  such  terms  and  conditions,  so  far  as  they  are 
not  contrary  to  law  or  public  policy: 

^'Provided,  that  any  objection  to  the  lawful  terms 
and  conditions  of  said  bill  shall  be  made  in  writing, 
which  only  need  state  the  mere  fact  of  such  objection, 
by  the  consignor  within  three  hours  after  receiving 
said  bill  and  all  such  bills  shall  have  attached  to  the 
same  a  blank  form  for  such  objection.  Thereupon  it 
shall  be  the  duty  of  the  oflScer,  agent  or  servant  of  the 
carrier  to  take  up  said  bill  of  lading  so  objected  to, 
and  upon  request  of  such  officer,  agent  or  servant,  it 
shall  be  the  duty  of  the  consignor  to  surrender  such 
bin  of  lading  and  thereupon  such  officer,  agent  or  serv- 
ant shall  issue  an  unconditional  bill  under  which  con- 
signor shall  pay  the  lawful  freight  rate.'*  * 

Neither  defendant  in  error  nor  Bupp,  his  agent, 
made  any  objection  to  any  of  the  terms  or  conditions 
of  the  shipping  contract,  and  no  demand  or  request  was 
made  by  either  of  them  for  an  unconditional  bill  of  lad- 
ing. It  follows,  that  by  the  terms  of  the  act  quoted, 
defendant  in  error  is  not  allowed  to  deny  that  he  is 
bound  by  the  terms  and  conditions  of  the  shipping  con- 
tract, whether  he  or  his  agent  actually  knew  what  was 
in  it  or  not, '  *  so  far  as  they  are  not  contrary  to  law  or 
public  policy. '  * 

The  shipping  contract  contains  the  following  stipu- 
lations : 

**1.  The  Receivers  shall  transport  the  following 
cars  of  live  stock,  and  the  parties  in  charge  thereof, 
viz.,  2  cars,  said  to  contain  one  hundred  fifty-five  head 
of  hogs,  consigned  to  Raffety  Comm.  Co.,  consignee, 
from  Sullivan,  111.,  station,  to  Madison,  HI.,  station,  on 
the  line  of  railroad  operated  by  the  Receivers ;  and  if 
the  destination  is  beyond  the  line  of  the  Receivers,  shall 
deliver  the  same  at  said  station  to  the  carrier  whose 
line  may  form  a  part  of  the  route  to  East  St.  Louis,  the 
place  of  destination;  at  the  reduced  rate  of  12^  per 
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one  hundred  pounds,  or ,  which  is  less 

than  the  rate  for  shipments  at  carrier's  risk. 

•  •••••••• 

/ '  9.  If  the  destination  of  the  live  stock  be  npon  the 
line  of  the  Receivers,  they  shall  be  delivered  to  the  con- 
signee at  destination  upon  surrender  of  this  contract 
and  the  payment  of  charges ;  but  if  the  destination  be 
beyond  the  line  of  the  Receivers,  then  the  delivery  by 
the  Receivers  shall  be  complete  when  made  to  the  next 
succeeding  carrier  in  the  route. 

**Any  carrier  in  the  route  may  make  a  separate  con- 
tract for  the  transportation  of  the  live  stock  over  its 
line,  but  if  it  does  not,  then  this  contract  shall  be 
deemed  to  be  adopted  severally  by  such  carrier  and  the 
shipper,  and  shall  apply  in  all  its  terms,  severally  and 
not  jointly,  to  the  transportation  over  the  line  of  such 
carrier,  and  such  carrier  shall  have  the  benefit  of  all 
the  provisions  and  limitations  hereof.  Neither  the  Re- 
ceivers,' nor  any  other  carrier  in  the  route,  shall  have 
any  obligation  or  liability  beyond  the  amount  of  loss 
and  damage,  if  any,  occurring  while  upon  its  own  line." 

By  the  express  terms  of  this  contract  the  liability  of 
the  carrier  is  limited  to  the  time  the  hogs  were  on  the 
line  of  such  carrier.      , 

Such  limitations  are  not  contrary  to  law  or  the  pub- 
lic policy  of  the  State,  and  have  been  enforced  in  this 
State  for  years  where  there  was  proof  that  they  were 
assented  to  by  the  shipper.  lUinois  Match  Co.  v.  Chi- 
cago, R.  I.  <&  P.  Ry.  Co.,  250  111.  396;  Illinois  Cent.  R. 
Co.  V.  Carter,  165  HI.  570 ;  Chicago  <&  N.  W.  Ry.  Co.  v. 
Simon,  160  HI.  652. 

The  Uniform  Bill  of  Lading  Act  has  not  changed  the 
rule  as  to  the  eflFect  of  such  limitation  of  liability  stipu- 
lations, but  has  changed  the  rule  in  regard  to  the  proof 
of  the  making  of  the  contract,  or,  in  other  words,  of 
the  assent  of  the  shipper  to  the  limitation  stipulations. 
Formerly  the  carrier  was  bound  to  prove  the  shipper's 
knowledge  of  such  stipulations  limiting  liability,  and 
his  assent  thereto.    Wabash  R.  Co.  v.  Thomas,  122  lU. 
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App.  569 ;  Chicago  <6  N.  W.  Ry.  Co.  v.  Calumet  Stock 
Farm,  194  lU.  9;  Cleveland,  C,  C.  <&  St.  L.  Ry.  Co.  v. 
Patton,  203  111.  376.  Now  under  the  act  referred  to, 
when  it  is  established  that  the  shipper  has  received  a 
bill  of  lading  containing  such  stipulations  and  makes  no 
objections  thereto  and  particularly  when  he  has  signed 
the  same,  he  is  conclusively  presumed  to  have  known 
and  assented  to  the  same  and  is  not  allowed  to  deny 
that  he  is  bound  thereby.  The  judgment  will  therefore 
be  reversed  with  a  finding  of  fact  to  be  incorporated  in 
the  record  of  this  court. 

Reversed  unth  finding  of  fact. 
Finding  of  fact  We  find  as  ultimate  facts  that 
Bupp,  who  signed  the  shipping  contract,  was  the  au- 
thorized agent  of  defendant  in  error;  that  acting  for 
defendant  in  error  within  the  limits  of  his  authority 
he  signed  and  accepted  the  bill  of  lading  issued  for 
transportation  of  the  hogs  in  question  and  made  no  ob- 
jections thereto,  and  that  the  said  hogs  were  turned 
over  by  plaintiff  in  error  to  a  connecting  carrier  un- 
damaged and  in  good  condition* 
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The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror, T.  Walter  Uaxton,  alias  Pete  Haxton,  Plain- 
tiff In  Error. 

1.  iNDioTicEiVT  Ain>  INFORMATION,  |  12* — tiecesHty  of  foreman  of 
grand  jury  indorsing  names  of  witnesses  on  hack  of  indichnent. 
The  provisionB  of  Rev.  St.  ch«  78,  gee.  17  (J.  ft  A.  T  6847),  requiring 
the  names  of  the  witnesses  on  whose  evidence  the  Indictment  is 
found  to  be  indorsed  on  the  back  of  the  indictment  by  the  foreman 
of  the  grand  Jury,  is  mandatory. 

2.  Indictment  and  information,  |  12* — when  omission  of  names 
of  witnesses  on  l)ack  of  indictment  is  fatal.  While  a  failure  to  com- 
ply with  the  provisions  of  Rev.  St  ch.  78,  sec.  17  (J.  ft  A.  T  6847), 
requiring  the  names  of  witnesses  on  whose  evidence  the  indictment 
is  found  to  be  indorsed  on  the  back  of  the  indictment  by  the  fore- 
man of  the  grand  Jury,  is  an  iiVegularity  that  may  be  waived  by 
the  defendant,  if  a  motion  to  quash,  based  upon  such  failure,  la 
interposed  in  apt  time,  the  omission  is  fatal  to  the  indictment 

Error  to  the  County  Court  of  Mofgan  county;  the  Hon.  Wiluam 
E.  Thomson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.  Reversed  and  remanded  with  dlrectionB.  Opinion  filed 
October  11,  1917. 

H.  P.  Samuell  and  John  M.  Butleb,  for  plaintiff  in 
error, 

Cabl  E.  Egbinson,  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  error,  Walter  Haxton,  alias  Pete 
Haxton,  was  indicted  by  the  grand  jury  of  Morgan 
county,  Illinois,  in  May,  1916,  for  the  violation  of  the 
statute  against  selling  liquor  in  anti-saloon  territory. 
The  indictment  was  certified  to  the  County  Court  for 
trial.  There  were  no  names  of  witnesses  indorsed  on 
the  back  of  the  indictment.  Before  the  plaintiff  in  er- 
ror was  arraigned  he  made  his  motion  to  quash  the  in- 

•See  nilnols  Notes  Divest,  YoU.  XI  to  XV,  and  CnmiilattTe  QMirtcrij. 
toiMb  and  Mctloii  iiiimlMr. 
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dictment  on  the  grouiid  that  the  foreman  of  the  grand 
jury  had  not  indorsed  on  the  back  of  the  indictment  the 
names  of  the  witnesses  npon  whose  testimony  the  in- 
dictment was  fonnd,  as  required  by  section  17  of  chap- 
ter 78,  Eev.  St.  (J.  &  A.  ff  6847).  The  section  referred 
to  reads  as  follows : 

**  After  the  grand  jury  is  impaneled,  it  sha!l  be  the 
duty  of  the  court  to  appoint  a  foreman,  who  shall  have 
power  to  swear  or  aflSrm  witnesses  to  testify  before 
them,  and  whose  duty  it  shall  be,  when  the  grand  jury, 
or  any  twelve  of  them,  find  a  bill  of  indictment  to  be 
supported  by  good  and  sufficient  evidence,  to  indorse 
thereon  *  A  true  bill ;'  where  they  do  not  find  a  bill  to  be 
supported  by  sufiicient  evidence,  to  indorse  thereon 
'Not  a  true  bill  ;*  and  shall,  in  either  case,  sign  his  name 
as  foreman,  at  the  foot  of  said  indorsement,  and  shall 
also,  in  each  case  in  which  a  true  bill  shall  be  returned 
into  court  as  aforesaid,  note  thereon  the  name  or  names 
of  the  witness  or  witnesses  upon  whose  evidence  the 
same  shall  have  been  found.  *  * 

The  provision  of  this  section  requiring  the  names  of 
witnesses  on  whose  evidence  the  indictment  is  found  to 
be  indorsed  on  the  back  of  the  indictment  by  the  fore- 
man is  mandatory.  People  v.  Bladek,  259  111.  69;  An- 
drews V.  People,  117  111.  195.  While  a  failure  to  comply 
with  those  requirements  is  an  irregularity  that  may  be 
waived  by  a  defendant,  if  a  motion  to  quash  based  on 
such  failure  is  interposed  in  apt  time,  the  omission  is 
fatal  to  the  indictment.  McKinney  v.  People,  7  IlL  (2 
Gilm.)  540-552. 

The  only  authority  cited  by  defendant  in  error  in  an 
attempt  to  justify  the  court  in  overruling  the  motion  to 
quash  is  the  case  of  McDonald  v.  People,  49  HI.  App. 
357,  in  which  it  is  said :  * '  This  was  a  misdemeanor,  and 
the  law  does  not  require  witnesses '  names  to  be  placed 
on  the  back  of  the  indictment  as  conceded  by  counsel 
for  plaintiff  in  error/' 
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That  case,  however,  is  not  in  point  here.  The  ques- 
tion in  that  case  was  whether  the  court  erred  in  permit- 
ting witnesses  to  testify  whose  names  are  not  indorsed 
on  the  indictment.  So  far  as  it  appears  from  the  opin- 
ion in  that  case,  the  indictment  had  indorsed  npon  it 
the  names  of  witnesses  upon  whose  evidence  it  was  re- 
turned, and  there  is  nothing  to  indicate  that  the  fore- 
man had  failed  to  indorse  upon  the  back  of  the  indict- 
ment the  name  of  any  witness  who  had  testified  before 
the  grand  jury. 

If  the  language  quoted  was  intended  to  be  under- 
stood literally,  and  to  be  a  holding  that  the  law  does  not 
require  the  names  of  the  witnesses  on  whose  evidence 
the  indictment  is  found  to  be  indorsed  on  the  indict- 
ment, it  is  not  only  obiter  dicta  but  is  in  direct  conflict 
with  the  holdings  of  the  Supreme  Court  in  the  cases 
already  cited.  If,  on  the  other  hand,  it  was  intended , 
to  express  the  view  that  witnesses  whose  names  are 
not  indorsed  on  the  indictment  may,  in  the  discretion 
of  the  court,  be  called  on  the  trial,  then  it  is  in  accord 
with  the  weight  of  authority  in  this  State.  In  view  of 
the  fact  that  it  was  this  point  that  was  involved  in  that 
case,  we  are  inclined  to  presume  that  the  language  em- 
ployed was  intended  to  be  used  in  the  last-mentioned 
sense. 

The  motion  to  quash  was  made  in  apt  time,  and 
should  have  been  sustained  and  the  indictment  quashed. 

The  judgment  of  the  County  Court  is  reversed  and 
the  cause  is  remanded  to  that  court  with  directions  to 
sustain  the  motion  to  quash  and  to  quash  the  indict- 
ment. 

Reversed  and  remanded  with  directions. 
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N^ra  Stumpy  Defendant  in  Error,  t.  6.  B.  Bndley,  Ex- 
eetttor,  William  E.  Kennels,  Albert  Bennels,  John 
Bennels,  Hartka  Hodge,  Bessie  Hodge,  Martin 
Hodge  and  Millie  Beyeriek,  PlaintllTs  in  Error. 

L  Bills  aivd  hotbs;  |  60* — when  note  <t  ^oUhoui  comideration. 
A  pRHDlBBory  note  Intended  as  a  gift,  or  made  in  pursuance  of  a  void 
unenforceable  contract,  is  without  consideration. 

8.  Bills  and  notes,  {  60* — when  note  from  father  to  daughter 
U  without  consideration.  A  note  given  by  a  father  to  his  daughter 
In  lieu  of  real  estate  he  had  failed  to  give  her  according  to  his 
promise  Is  not  based  upon  a  consideration. 

Error  to  the  Circuit  Court  of  Coles  county;  the  Hon.  Waltkx 
BBBWEa,  Ju^e,  presiding.  Heard  in  this  court  at  the  April  term, 
1917.  Reversed  with  finding  of  fact  Opinion  filed  October  11, 
1917.    Rehearing  denied  December  1,  1917. 

Albxbt  C.  and  Bsn  F.  Ajtdebsok,  for  plaintiffs  in 
error. 

Charles  Wallace  and  C.  C.  Lee,  for  defendant  in 
error. 

Mb.  PsEsmiKG  Justice  Graves  delivered  the  opinion 
of  the  court 

This  is  a  writ  of  error  to  reverse  a  judgment  for 
$2,250  against  the  estate  of  J.  Pennington  Rennels,  de- 
ceased, based  on  a  promissory  note  signed  by  the  said 
Kennels  and  payable  to  the  defendant  in  error.  De- 
fendant in  error  is  a  daughter  of  the  maker  of  the  note. 

The  overwhelming  proof  in  this  record  shows  that 
there  was  no  valid  consideration  for  the  giving  of  the 
note.  If  it  be  true  as  defendant  in  error  claims,  that 
her  father,  the  deceased,  had  promised  to  give  her  a 
certain  piece  of  real  estate  and,  having  failed  to  do  so, 
executed  and  delivered  the  note  sued  on  in  lieu  of  the 
real  estate,  it  was  merely  a  promise  to  give  money 

^ 
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based  on  a  former  unfulfilled  promise  to  give  real  es- 
tate as  a  gratuity.  It  is  well-settled  law  in  Illinois  that 
a  promissory  note  intended  as  a  g^ft,'  or  made  in  pur- 
suance of  a  void  unenforceable  contract,  is  without  con- 
sideration. WUliams  v.  Forbes,  114  HI.  167 ;  Richardson 
V.  Richardson,  148  111.  56S;  Armstrong  v.  Armstrong, 
142  111.  App.  507;  In  re  Sexton's  Estate,  162  HL  App. 
222.  The  promise  of  the  father  to  give  to  defendant  in 
error  the  real  estate  in  question,  if  it  be  admitted  that 
he  made  such  a  promise,  furnished  no  consideration  for 
the  giving  of  the  note  sued  on. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed with  the  finding  of  fact  to  be  incorporated  in  the 
record  of  this  court  that  the  note  sued  on  was  a  mere 
promise  to  make  a  gift  and  was  without  consideration. 

Reversed  with  finding  of  fact. 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror, Y.  Carl  Carpenter,  Flaintilf  in  Error. 

1.  Cbimikal  iaw,  i  88* — irTien  complaint  charging  disorderly  con- 
duct ii  insufficient.  A  complaint,  on  which  a  warrant  was  Issued 
by  a  Justice  of  the  peace,  which  fails  to  either  set  forth  the  facta 
constituting  the  offense  within  Rev.  St  1916,  ch.  38,  sec  56  (J.  ft  A. 
\  3589),  relating  to  lewdness,  disorderly  conduct,*  etc.,  tending  to 
debauch  the  public  morals  or  that  the  acts  with  which  defendant 
was  charged  tended  to  debauch  the  public  morals,  is  subject  to 
quashal  upon  motion. 

2.  Criminal  law,  |  88* — when  complaint  may  he  amended. 
Amendments  may  be  allowed  to  complaints  upon  which  criminal 
prosecution  begun  before  a  Justice  of  the  peace  are  based. 

Error  to  the  Circuit  Court  of  Vermilion  county;  the  Hon.  Au- 
gustus A.  Pabtlow,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  Reversed  and  remanded  with  directions.  Opinion 
filed  October  11,  1917. 

•See  Ulinoto  Notes  Dlvegt,  Voli.  XI  to  XV,  and  CnmnUtlTe  Qwtfterlr, 
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Walteb  T.  QvkSj  for  plaintiff  in  error;  Caspeb 
Platt,  of  counsel. 

JoHK  H.  Lewman,  for  defendant  in  error;  I.  Bay 
CABTEBy  of  connseL 

Mb.  Pbesiding  Justice  Graves  delivered  the  opinion 
of  the  conrt. 

Plaintiff  in  error  was  convicted  in  the  Circuit  Court 
on  appeal  from  a  justice  of  the  peace  for  the  violation 
of  section  55  of  chapter  38,  Rev.  St.  1915  (J.  &  A. 
Tf  3589)  which  provides : 

**  Whoever  shall  be  guilty  of  open  lewdness,  disor- 
derly conduct,  or  other  notorious  act  of  public  inde- 
cency, tending  to  debauch  the  public  morals,  shall  be 
fined  not  exceeding  $200.  *' 

The  complaint  on  which  the  warrant  in  this  case 
was  issued,  failed  to  state  the  facts  constituting  the 
offense  or  that  the,  acts  charged  tended  *'to  debauch 
public  morals.**  A  motion  to  quash  this  complaint 
was  made  in  the  Circuit  Court  and  was  overruled. 
This  was  error.  An  indictment  for  a  mere  statutory 
offense  must  be  framed  upon  the  statute,  and  this  fact 
must  distinctly  appear  upon  the  face  of  the  indict- 
ment itself.  That  it  may  so  appear,  the  pleader  must 
either  charge  the  offense  in  the  language  of  the  stat- 
ute or  specifically  set  forth  the  facts  constituting  the 
same.  Johnson  v.  People,  113  HI.  99 ;  West  v.  People, 
137  ni.  189 ;  People  v.  Brady,  272  111.  401.  This  rule 
applies  to  informations  and  criminal  complaints. 

For  want  of  a  sufficient  complaint,  the  judgment  is 
reversed  and  the  cause  is  remanded  to  the  Circuit 
Court  with  instructions  to  quash  the  complaint  unless 
the  attorney  representing  the  People  shall  ask  leave  to 
amend  it  so  as  to  properly  charge  a  violation  of  sec- 
tion 55  of  the  Criminal  Code  (J.  &  A.  ^  3589)  above 
quoted,  and  to  allow  said  complaint  to  be  properly 
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amended,  if  leave  to  do  so  is  so  asked.  It  is  proper 
practice  to  allow  amendments  to  complaints  upon  which 
criminal  prosecutions  begun  before  a  justice  of  the 
peace  are  based.  Truitt  v.  People,  88  111.  518 ;  May- 
nard  v.  People,  135  111.  416-431;  6iroua>  v.  People,  132 
HI.  App.  562 ;  Bergstrasser  v.  People,  134  IlL  App.  609 ; 
People  V.  Manns,  146  111.  App.  571 ;  People  v.  Boyd,  170 
111.  App.  481;  People  v.  Conboy,  178  Dl.  App.  90;  Peo- 
ple V.  Greenberg,  172  111.  App.  360. 

Reversed  and  remanded  with  directions. 


Ayers  National  Bank  of  JacksonylUe,  Illinois^  and  El- 
mer J.  Henderson,  Defendants  in  Error^  y.  Wil- 
liam Barber  et  al..  Plaintiffs  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Morgan  county;  the  Hon.  Fbark 
W.  BuBTON,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1917.  Reversed.  Opinion  filed  Octobw  11,  1917.  Rehearing 
denied  December  1,  1917. 

Statement  of  the  Case. 

Bill  in  the  nature  of  a  creditor's  bill  by  the  Ayers 
National  Bank  of  Jacksonville,  Illinois,  a  corporation, 
and  Elmer  J.  Henderson,  judgment  creditors  of  Wil- 
liam Barber,  complainants,  against  William  Barber, 
Anna  Margaret  Barber,  his  wife,  Pearl  Frost,  James 
E.  Barber,  Grace  W.  Barber,  Lizzie  Heminghaus  and 
Clara  Heminghaus,  defendants,  to  set  aside  a  convey- 
ance of  certain  lands  formerly  owned  by  William 
Barber  to  one  Pearl  Frost,  and  by  the  grantee  to  Anna 
Margaret  Barber,  the  consideration  for  which  was  the 
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assumption  of  certain  indebtedness  of  William  Barber 
to  defendants  Heminghaus,  and  to  reqnire  defendants 
James  E.  Barber  and  Grace  W.  Barber  to  tnm  over  to 
complainants  the  snm  of  $1,000,  secured  by  mortgage 
on  premises,  conveyed  by  defendant  Anna  Margaret 
Barber  to  James  E.  Barber,  to  satisfy  an  alleged  in- 
debtedness of  William  Barber  to  James  E.  Barber,  the 
payment  of  such  indebtedness  constituting  a  part  con- 
sideration for  the  deed  from  William  Barber  to  Anna 
Margaret  Barber.  The  case  was  later  dismissed  as  to 
said  James  E.  Barber,  Grace  W.  Barber,  and  defend- 
ants Heminghaus,  and  defendant  Frost  filed  a  dis- 
claimer. Later  the  bill  was  amended  naming  James  E. 
Barber  and  Grace  W.  Barber  as  parties  defendant. 
From  a  decree  that  the  property  conveyed  to  James  E. 
and  Grace  W.  Barber  be  subjected  to  the  debts  of  Wil- 
liam Barber  and  that  James  E.  and  Grace  W.  Barber 
pay  to  complainants  such  sum  of  $1,000,  to  be  credited 
pro  rata  on  the  respective  judgments,  defendants  bring 
error. 

Mastebs  &  Masters,  for  plaintiffs  in  error. 

Bellatti,  Bellatti  &  MoRiABTT,  for  defendants  in 
error. 

Mb.  Pbesidinq  Justice  Gbavbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  PaAUDULENT  ooNVETANCEs,  |  268* — whcn  evidence  shows  con- 
veyance Jyy  hushand  to  wife  was  for  adequate  consideration.  On  a 
l)iU  in  the  nature  of  a  creditor's  bill,  evidence  held  sufficient  to 
show  that  a  conveyance  by  a  husband  of  property  to  his  wife  was 
based  upon  a  sufficient  consideration  and  was  not  made  with  in- 
tent to  hinder,  delay  or  defraud  creditors. 

2.  Frauduuent  conveyances,  I  268* — when  evidence  shows  thai 

•S«e  nilnoi*  Notes  Dlirrst.  Yola.  XI  to  XV,  and  Ciimiibitive  Quartoriy,  Hune 
topic  and  lectloii  number. 
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transfer  of  property  i$  hosed  on  adequate  consideration.  On  a  bill 
in  the  nature  of  a  creditor's  bill,  evidence  held  sufficient  to  show 
that  one  of  the  defendants  paid  to  the  wife  of  the  judgment  debtor 
an  adequate  consideration  for  land  of  the  wife  conveyed  to  snch 
defendant,  in  satisfaction  of  a  debt  owed  by  the  Judgment  debtor 
to  such  defendant  and  in  consideration  for  a  transfer  by  the  judg- 
ment debtor  of  property  to  the  wife,  and  that  audi  transfer  to 
such  defendant  was  bona  fide. 


Samuel  Bradley,  Appellee,  t.  Tandalia  Railroad  Com- 
pany, Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon.  Au- 
gustus A.  Pabtix>w,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  Reversed  and  remanded.  Opinion  filed  October 
11,  1917. 

Statement  of  the  Case. 

Action  under  the  Federal  Employers'  Liability  Act 
by  Samuel  Bradley,  a  section  foreman,  plaintiflF, 
against  the  Vandalia  Railroad  Company,  defendant,  to 
recover  for  personal  injuries  sustained  due  to  a  hand 
car  owned  by  defendant  jumping  off  the  track.  Prom 
a  judgment  for  $1,500  for  plaintiff,  defendant  appeals. 

SoHOLFiBU)  &  SCH014FIBLD,  for  appellant. 

Abthub  Pooeman  and  Evbeett  CoNiiTBLLY,  for  ap- 
pellee. 

Mb.  PBEsmiKG  Justice  Gbaves  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Deelslon. 

1.  liASTEB  AND  8EBTANT,  |  302* — tohat  is  common-Jau)  doctrine 
of  aaaumed  risk.  The  common-law  doctrine  of  assumed  risk  Is  that 
an  employee  assumes  all  hazard  that  arises  from  defects  In  appli- 
ances used  hy  him  in  the  course  of  his  employment  that  are  open, 
obvious  and  apparent,  and  are  known  to  him,  unless  he  continues 
to  use  such  defective  appliance  under  a  promise  of  his  employer  to 
repair. 

2.  Master  and  skbvant,  S  302a* — when  commonrlaw  doctrine  of 
a»8umed  risk  is  applicable  under  Federal  Employer^  lAability  Act. 
The  rule  of  the  common  law  as  to  assumption  of  risk  hy  a  servant 
controls  the  rights  of  employees  under  the  Federal  Employers' 
Liability  Act,  unless  the  injury  complained  of  is  caused  or  con- 
tributed to  by  the  violation  by  the  employer  of  some  federal  statute 
enacted  for  the  safety  of  employees. 

3.  Master  and  sebvant,  {  786* — ^Dhen  instruction  directing  ver- 
dict is  erroneous  "because  igruyring  assumption  of  risk.  An  instruc- 
tion that  directs  a  verdict  in  an  action  under  the  Federal  Employers' 
Ldability  Act  is  Improper  where  it  ignores  the  question  of  assump- 
tion of  risk,  since  such  an  instruction  must  contain  all  the  ele- 
ments necessary  to  entitle  the  plaintiff  to  recover. 

4.  Appeal  and  ebbob,  %  1646* — when  error  in  giving  incorrect 
instruction  directing  verdict  not  cured.  An  error  in  giving  an  in- 
correct instruction  directing  a  verdict  In  a  negligence  action  which 
fails  to  include  an  element  necessary  to  entitle  the  plaintiff  to  re- 
cover cannot  be  cured  by  other  correct  instructions. 

6.  Masteb  and  servant,  §  806* — when  instruction  on  assumed 
risk  under  Federal  Employers^  Liability  Act  is  erroneous.  In  an 
action  under  the  Federal  "Employers'  Ldability  Act,  an  instruction 
on  assumed  risk  that  the  doctrine  applies  only  to  perils  or  risks 
ordinarily  incident  to  the  service,  and  excluding  from  the  operation 
of  the  rule  other  risks  or  perils,  even  though  the  employee  knew 
about  them  and  continued  to  work  without  complaint  or  promise 
to  correct  the  evils,  held  to  be  erroneous. 

6.  Master  and  servant,  8  822* — When  instruction  on  damages 
under  Federal  Employers*  Liability  Act  is  erroneous.  In  an  action 
under  the  Federal  Employers'  Liability  Act,  an  instruction  on  the 
assessment  of  damages  which  ignores  the  provision  of  the  act  that, 
while  contributory  negligence  shall  not  bar  a  recovery,  the  damages 
should  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  the  employee,  is  erroneous. 

7.  Masteb  and  servant,  f  682* — when  evidence  shows  that  section 
hand  was  engaged  in  line  of  duty  at  tims  of  accident.    In  an  action 

•flee  nilBoia  Note*  Digest,  Y<tU.  XI  to  XT,  and  CmniilatlTe  Qoartarly.  wmm» 
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by  a  railroad  section  hand  under  the  Federal  Employers'  Liability 
Act  to  recover  for  injuries  received  due  to  a  hand  car  Jumping  off 
the  track  while  he  was  using  the  car  at  noon  to  go  after  drinking 
water,  according  to  custom,  evidence  held  sufficient  to  show  that 
plaintifP  was  engaged  in  the  line  of  his  employment  at  the  time 
of  his  injury. 

8.  Master  and  sebvant,  |  622* — when  admission  of  evidence  ai 
to  what  was  done  to  hand  car  after  injury  to  section  hand  is  er- 
roneous. In  an  action  by  a  section  hand  to  recover  tor  personal 
injuries  sustained  as  the  result  of  the  hand  car  on  which  he  was 
riding  Jumping  oft  the  track,  held  that  the  admission  of  evidence 
as  to  what  was  done  with  the  car  after  the  accident  was  improper. 

9.  Apfeai,  and  ebbob,  §  450* — when  error  in  admission  of  evi- 
dence cannot  he  complained  of.  Error  in  the  admission  of  evidence 
cannot  be  complained  of  where  no  objection  was  made  in  the  trial 
court 


Alex  Streathern,  Plaintiff  In  Error,  t.  Superior  Coal 

Company,  Defendant  in  Error. 

(Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Macoupin  county;  the  Hon.  Fbank 
W.  BuBTON,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.  Reversed  and  remanded.  Opinion  filed  October  11, 
1917. 


Statement  of  the  Case. 

Action  by  Alex  Streathem,  plaintiff,  against  the  Su- 
perior Coal  Company,  defendant,  to  recover  damages 
for  injuries  sustained  while  employed  in  operating  a 
machine  to  undercut  coal  in  defendant's  mine,  due  to 
the  fall  of  a  stone  in  the  slate  strata  above  the  coal  in 
a  room  in  the  mine.  From  a  judgment  for  defendant 
upon  a  directed  verdict,  plaintiff  brings  error. 

*See  nUnoto  Notes  Diirest,  Vols.  XI  to  XV,  and  ComnlaUve  Qoartcrlj,  mum 
topic  and  Motion  number. 
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A.  W.  Kebb  and  F.  H.  Ejbugeb,  for  plaintiff  in  error. 

Edwabd  C.  Knot^s,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Gbaves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Tbial,  I  191* — when  direction  of  verdict  is  improper.  In  a 
personal  injury  action,  it  is  proper  to  direct  a  verdict  for  defendant 
where  there  is  no  evidence  from  which,  taken  by  itself,  with  all 
fair  infer^ice  to  be  drawn  from  it,  the  Jury  could,  without  acting 
unreasonably,  find  that  all  the  material  allegations  in  the  declara- 
tion had  been  proven,  but  if  there  is  such  quantum  of  proof  the 
giving  of  such  instruction  is  reversible  error. 

2.  Mines  and  minerals,  S  84* — •what  constitutes  wilful  violation 
of  Mine  Em/ployment  Act,  To  constitute  a  wilful  violation  of  the 
Mine  Employment  Act  (J.  ft  A.  f  7475  et  seq.),  it  is  necessary  that 
there  should  be  a  reckless  disregard  of  its  provisions,  and  the  em- 
ployer is  liable  not  only  when  the  dangerous  conditions  are  known 
to  him  but  also  when,  by  the  exercise  of  reasonable  care,  he  could 
have  discovered  them. 

8.  MiNBB  AND  MINE31AL8,  |  182* — When  qucstion  for  jury  whether 
roof  of  mine  was  dangerous  and  rrUne  examiner  should  have  dis- 
covered condition.  In  an  action  by  the  operator  of  a  coal  under- 
cutting machine  to  recover  for  damages  for  personal  injuries  sus- 
tained as  the  result  of  the  falling  of  a  "nigger-head"  or  rock  from 
the  slate  strata  projecting  a  short  distance  beyond  and  above  the 
coal  at  which  plaintiff  was  working,  in  the  roof  of  the  mine,  held 
that  it  was  a  question  for  the  Jury  whether  the  condition  was  ac- 
tually dangerous  and  whether  it  should  have  been  so  marked,  and 
also  whether  the  mine  examiner  by  the  exercise  of  reasonable  care 
could  have  discovered  that  the  place  was  dangerous. 

•See  nilnols  Notes  Digest.  Vols.  XI  to  XV,  and  Camnlatlve  Qimiierljr,  Mune 
toiMe  and  tectlon  niimber. 
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William  B.  Pine,  Appellant,  y.  Central  Life  Insurance 

Company  of  Illinois,  Appellee. 

EviDKNCE,  §  243* — when  authentioated  copy  of  entire  record  of 
foreign  judgment  is  necessary.  Where  an  authenticated  copy  of  the 
record  of  a  foreign  judgment  is  required,  it  must  be  the  whole  record 
so  that  the  court  may  determine  the  legal  effect  of  the  whole, 
which  may  be  quite  difTerent  from  a  part 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon.  Au- 
gustus A.  Paktlow,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  Reversed  and  remanded.  Opinion  filed  October 
11,  1917. 

ScHOLFiELD  &  ScHOLFiELDy  for  appellant. 

W.  H.  Hinebaugh  and  B.  M.  Davison,  for  appellee; 
SiDi^Y  S.  Bbeese,  of  counsel. 

Mb.  Pbesidino  Justice  Graves  delivered  the  opinion 
of  the  court.     ^ 

Walter  G.  Pine,  of  South  Dakota,  a  son  of  appellant, 
held  >i  policy  of  insurance  on  his  life  for  $1,000,  issued 
by  appellee  in  which  appellant  was  named  as  bene- 
ficiary. He  died  in  South  Dakota  on  October  20,  1915. 
This  suit  was  brought  to  recover  the  face  of  the  policy. 
There  is  no  controversy  over  the  liability  of  appellee 
on  the  policy.  The  defense  was  that  a  judgment  had 
been  rendered  in  South  Dakota  against  appellee  as 
garnishee  for  $533.10,  based  on  a  judgment  against  ap- 
pellant and  in  favor  of  the  Whitbeck  National  Bank  of 
Chamberlain,  South  Dakota,  which  judgment  it  had 
paid;  that  as  to  the  amount  so  paid  it  should  have 
credit,  and  that  as  to  the  balance  of  the  $1,000  repre- 
sented by  the  policy  appellant  should  have  judgment. 
The  case  was  tried  by  the  court  without  a  jury.  The 
finding  and  judgment  were  for  appellee  as  to  the 

•Sm  nilnolfl  Notes  l>lR:est,  Vols.  XI  to  XV,  and  CumnlAttveQaartarlj.  MiiM 
iople  Mid  section  number. 
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amount  paid  on  the  garnishee  judgment  and  were  for 
appellant  for  the  balance  of  the  face  of  the  policy, 
which  the  court  found  to  be  $466.90,  and  rendered  judg- 
ment against  it  for  that  amount. 

Appellant  claims  that  there  is  no  proper  evidence  in 
this  record  of  the  existence  of  the  South  Dakota  judg- 
ments, and  that  the  so-called  records  of  those  judg- 
ments that  were  offered  were  incompetent  and  were 
improperly  admitted. 

The  so-called  records  that  were  admitted  in  evidence 
to  show  these  foreign  judgments  consisted  of  twelve 
separate  exhibits,  each  being  accompanied  by  sepa- 
rate certificates.  They  were  offered  and  admitted 
separately.  They  do  not  even  purport  to  be  and  they 
certainly  are  not  complete  records  of  any  judgments. 

(Exhibit  number  1  is  a  copy  of  a  summons.  It  is  en- 
titled **Whitbeck  National  Bank,  a  Corporation,  Plain- 
tiff, vs.  William  B.  Pine,  Defendant.*'  The  certificate 
of  the  clerk  attached  to  this  exhibit  certifies  that  it  is 
the  summons  **  filed  in  the  action  of  the  Whitbeck  Na- 
tional Bank,  a  corporation,  plaintiff,  vs.  WUliam  B. 
Pine,  defendant,  and  the  Central  Life  Insurance  Com- 
pany of  Illinois,  a  corporation,  garnishee. '* 

Exhibit  number  2  purports  to  be  a  copy  of  an  affi- 
davit of  service  in  which  affidavit  it  is  recited  that  the 
annexed  *' summons,  complaint,  affidavit  in  garnish- 
ment and  garnishee  summons  in  the  above-entitled  ac- 
tion, came  into  my  hands  for  service  on  the  8th  day  of 
December,  1915,''  etc.,  but  there  is  neither  summons, 
complaint,  affidavit  in  garnishment  nor  garnishee  sum- 
mons attached  to  such  affidavit,  or  made  a  part  of  the 
exhibit. 

Exhibit  number  3  is  entitled  **  Whitbeck  National 
Bank,  Plaintiff,  vs.  William  B.  Pine,  Defendant,'*  and 
is  certified  to  be  a  copy  of  a  complaint  "filed  in  the  ac- 
tion of  the  Whitbeci  National  Bank,  a  corporation, 
plaintiff,  vs.  William  B.  Pine,  defendant,  and  the  Cen- 
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tral  Life  Insurance  Company  of  Illinois,  a  corporation, 
garnishee. ' ' 

Exhibit  number  4  is  certified  to  be  a  true  copy  of 
the  return  of  service  of  summons  and  contains  the  fol- 
lowing statement :  *  *  That  the  annexed  garnishee  sum- 
mons and  affidavit  came  into  my  hands  for  service  on 
the  23rd  day  of  November,  1915,*'  but  there  is  no  gar- 
nishee summons  or  affidavit  annexed  to  such  purported 
copy  of  such  return  of  service. 

Exhibit  number  5  is  certified  to  be  a  copy  of  the  gar- 
nishee summons  *' filed  in  the  action  of  the  Whitbeck 
National  Bank,  a  corporation,  plaintiff,  vs.  William  II. 
Pine,  defendant,  and  the  Central  Life  Insurance  Com- 
pany of  Illinois,  a  corporation,  garnishee, ' '  but  it  is  in 
no  way  identified  as  the  garnishee  summons  referred 
to  in  exhibit  number  4  and  is  not  attached  to  it.  The 
copy  of  this  garnishee -summons  recites:  **You  are 
hereby  summoned  pursuant  to  the  annexed  affidavit," 
but  no  affidavit  is  annexed  to  the  copy  offered  in  evi- 
dence. 

Exhibit  number  6  is  certified  to  be  a  correct  copy  of 
the  affidavit  in  garnishment,  but  it  is  not  identified 
as  the  affidavit  referred  to  in  exhibit  number  5,  and  is 
not  attached  to  it. 

Exhibit  number  7  is  certified  to  be  a  true  copy  of  the 
answer  of  the  garnishee. 

Exhibit  number  8  is  entitled  ^'Affidavit  of  Default" 
and  purports  to  be  a  copy  of  a  file  in  the  clerk's  office 
purporting  to  show  that  the  defendant  in  the  case  was 
in  default. 

Exhibit  number  9  is  certified  to  be  a  correct  copy  of 
an  instrument  on  file  in  the  office  of  the  clerk  of  the 
court  in  which  the  judgment  is  supposed  to  have  been 
entered  and  is  labeled  **  Judgment." 

Exhibft  number  10  is  labeled  **  Judgment  against 
Garnishee, ' '  and  is  certified  to  be  a  correct  copy  of  an 
^^ instrument"  on  file  in  the  office  of  the  same  derk. 
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Exhibit  number  11  is  certified  to  be  a  **true  and  cor- 
rect transcript  and  copy  of  and  from  the  judgment 
docket  of  said  court,  in  so  far  as  it  relates  to  a  certain 
judgment  rendered  on  the  12th  day  of  January,  1916, 
in  an  action  between  Whitbeck  National  Bank,  a  corpo- 
ration, plaintiff,  vs.  William  R.  Pine  and  Central  Life 
Insurance  Company  of  Illinois,  a  corporation,  defend- 
ants, and  that  said  docket  is  a  full  and  sufficient  mate- 
rial index  to  the  judgment  book  wherein  said  judgment 
is  recorded,  and  which  is  a  record  in  my  office/'  The 
exhibit  itself  bears  out  the  certificate,  but  does  not  pur- 
port to  be  a  transcript  of  the  judgment  or  any  part 
thereof. 

Exhibit  number  12  is  identical  in  style  and  form  with 
exhibit  number  11.  It  purports  to  be  an  index  to  a  gar- 
nishee judgment,  but  does  not  purport  to  be  a  copy  of 
the  judgment  itself. 

Nowhere  in  these  exhibits  or  in  the  certificate  at- 
tached to  them  is  there  anything  from  which  a  court 
can  determine  that  the  exhibits  offered  constitute  the 
whole  of  the  record  of  the  judgment  in  question,  or  of 
any  judgment.  On  the  contrary,  as  has  been  pointed 
out,  the  exhibits  on  their  face  show  that  they  are  not 
complete  but  that  there  are  records  of  judgments  in 
the  office  of  the  clerk  making  the  certificate  transcripts 
of  which  have  not  been  offered. 

The  general  rule,  to  which  we  know  no  exception,  is 
that  where  the  copy  of  the  record  of  a  judgment  is 
required  it  must  be  of  the  whole  record  so  that  the 
court  may  determine  the  legal  effect  of  the  whole,  which 
may  be  quite  different  from  a  part.  VaU  v.  Iglehart, 
69  HI.  332. 

In  Oadwood  v.  Kerr,  181  HI.  162,  the  Supreme  Court 
in  construing  the  language  of  the  Practice  Act  then  in 
force,  referring  to  * 'Authenticated  copies  of  records 
and  judgments  appealed  from,'*  held  that  those  words 
meant  a  transcript  or  what  purports  to  be  a  transcript 
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of  the  entire  record,  and  that  filing  a  transcript  of 
part  of  the  record  was  not  a  compliance  with  the 
statute. 

Counsel  for  appellee  have  cited  no  authority  justify- 
ing a  holding  that  the  exhibits  offered  amount  to  proof 
of  the  existence  of  a  foreign  judgment  or  of  what  that 
judgment  is,  but  have  contented  themselves  with  a  dis- 
cussion of  what  faith  and  credit  shall  be  given  by  the 
court  of  one  State  to  the  judgments  of  the  court  of  an- 
other State  and  what  presumptions  shall  prevail  upon 
proof  of  judgments  in  a  foreign  State.  We  find  no 
fault  with  the  propositions  of  law  laid  down  by  them 
on  those  questions;  the  trouble  is,  there  is  no  proper 
proof  in  this  record  of  the  existence  of  a  judgment 
made  the  basis  of  appellee's  defense.  It  follows  that 
the  finding  of  the  Circuit  Court  that  a  judgment  in 
garnishment  against  appellee  had  been  entered  in  the 
court  of  South  Dakota  is  not  supported  by  competent 
evidence.  The  judgment  is  therefore  reversed  and  the 
cause  remanded  to  the  Circuit  Court. 

Reversed  and  remanded. 


Anton  Padaylc^  Appellant,  v.  Haggle  L.  Yanderboom, 

Appellee. 

(Not  to  be  reported  fai  fulL) 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Aisnv 
Akkbs,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1917.    Affirmed.    Opinion  filed  October  11»  1917. 

Statement  of  the  Case. 

Action  hy  Anton  Padavic,  plaintiff,  against  Maggie 
L.  Vanderboom,  defendant,  to  recover  on  a  note  which 
defendant  signed  as  surety  for  her  husband.  Prom  a 
judgment  for  def endant|  plaintiff  appeals. 
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C  H.  Wood,  for  appellant 

K  H.  Beboer,  for  appellee. 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  BIIX8  AHD  noTKS,  |  451* — tohen  evidence  9hov)9  payment  of 
note  signed  t^y  wife  ae  surety  for  husband  hy  latter.  In  an  action 
on  a  promissory  note  signed  by  a  wife  as  surety  for  her  husband, 
evidence  held  sufficient  to  sustain  a  finding  that  the  note  was  paid 
In  a  transaction  in  which  defendant's  husband  sold  some  property 
for  plaintiff  on  commission. 

2.  Alteration  of  iitbtbumentb,  f  21* — when  evidence  shows  that 
receipt  was  not  altered.  In  an  action  on  a  promissory  note  signed 
by  a  wife  as  surety  for  her  husband,  evidence  held  sufficient  to 
sustain  a  finding  that  a  receipt,  signed  by  plaintiff  reciting  that  it 
was  in  full  for  all  claims  and  notes  of  defendant  and  her  husband, 
was  in  such  condition  when  signed  and  was  not  altered  after 
signing,  BO  as  to  so  read. 

3.  EviDBNGE,  I  221* — when  evidence  of  conversation  }>etween 
maker  and  payee  relating  to  payment  by  sale  of  property  on  com- 
mission is  admAssible,  In  an  action  on  a  promissory  note  signed 
by  a  wife  as  surety  for  her  husband,  in  which  it  was  claimed  that 
the  note  was  paid  in  a  transaction  in  which  the  husband  sold  some 
property  on  commission  for  plaintiff,  held  that  evidence  consisting 
of  a  recital  of  a  conversation  between  plaintiff  and  the  deceased 
husband  concerning  the  sale  of  such  property  and  the  offer  made 
by  plaintiff  to  the  husband  of  what  he  would  give  him  if  he  ac- 
complished the  sale,  was  properly  admitted  on  behalf  of  defendant 

4.  ISviOENCE,  §  223* — when  inadmissible  as  hearsay.  A  statement 
made  by  the  maker  of  a  note  to  a  collector  for  the  payee  out  of 
the  presence  of  the  surety  at  the  time  of  presentation  of  the  note 
for  payment,  that  he  would  fix  the  matter  with  the  payee,  is  purely 
hearsay  as  to  the  surety. 
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People's   Bank,   Conseryator,  Appellee,  t.   John   H. 
I  Wood,  Appellant. 

1.  fiQinrr — loTien  withdratDn  answer  i$  competent  evidence 
c^ainit  defendant  filing  it.  Kven  though  the  original  answer  is 
withdrawn  by  leave  of  court  and  an  amended  answer  is  filed,  ad- 
missions in  such  original  answer  are  competent  evidence  against 
the  defendant  filing  it. 

2.  JxTDOMKiiT,  I  360^ — when  right  of  judgment  creditor  to  collect 
notes  may  not  he  quettioned.  On  a  bill  by  a  Judgment  creditor  to 
subject  property  conveyed  by  his  judgment  debtor  to  defendant, 
complainant's  right  to  recover  in  its  suit  on  the  notes  on  which  the 
judgment  was  recovered  cannot  be  questioned. 

3.  Guardian  and  ward — what  is  nature  of  duty  of  conservator 
to  collect  judgment.  The  duty  of  a  conservator  to  collect  a  judg- 
ment in  its  favor  Is  fixed  by  law,  and  cannot  be  controlled  by  the 
wishes  of  its  ward. 

4.  Fraudulent  conveyances,  |  264* — when  evidence  sufficient  to 
sustain  judgment.  On  a  bill  by  a  judgment  creditor  to  subject  prop> 
erty  conveyed  by  his  Judgment  debtor,  evidence  examined  and  held 
to  support  the  findings  of  fact  and  to  warrant  the  relief  granted. 

5.  Fraudulent  conveyances,  §  105* — when  conveyance  void  as 
against  creditors,  A  secret  agreement  between  the  grantor  and 
grantee  of  property  that  the  latter  should  care  for  and  support  the 
grantor  during  the  rest  of  his  life  created  a  trust  for  the  benefit 
of  the  grantor  and  rendered  the  conveyance  void  as  against  cred- 
itors, whether  or  not  the  debts  existed  or  were  due  at  the  time  of 
the  conveyance  and  without  regard  to  whether  It  was  the  grantor's 
intention,  at  the  time  he  made  the  conveyance,  to  defraud  his  cred- 
itors, and  also  without  regard  to  the  fact  that  there  was  a  valid 
partial  consideration  for  the  conveyance. 

6.  Fraudulent  conveyances,  |  272* — when  evidence  tAotrt 
agreement  for  support  of  judgment  debtor.  On  a  bill  by  a  credit€»r 
to  subject  property  conveyed  by  his  judgment  debtor,  evidence  held 
to  show  the  existence  of  an  agreement  between  the  debtor  and  h^s 
grantee  that  the  latter  would  support  the  debtor  during  his  Hfe- 
time. 

7.  Equity,  |  156* — necessity  of  setting  up  facts  relied  upon  in 
ansu^er.  In  chancery  a  party  cannot  rely  on  facts  not  set  up  in 
any  answer,  even  though  the  proof  shows  their  existence. 

8.  Deeds,  §  196* — when  real  consideration  for  conveyance  of 
property  may  be  shown.    On  a  bill  by  a  Judgment  creditor  to  sub- 

•See  lUlnols  Notes  Dlirest,  Vols.  XI  to  XV,  and  CvmnlfttlTe  QimrUrlj~ 
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Ject  to  the  Judgment  property  conveyed  by  the  debtor  to  a  third 
person,  the  real  consideration  for  which  the  property  was  conveyed 
may  be  shown  by  complainant  although  the  written  contract  under 
which  it  was  conveyed  sets  forth  a  definite  consideration. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Sain 
Wkltt,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1917.  Affirmed.  Opinion  filed  October  11,  1917.  Rehearing  denied 
December  1,  1917.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Stebliko,  Livingston  &  Whitmobe,  for  appellant; 
SiGMUND  Livingston,  of  counsel. 

Babby  &  MoBBissET,  f  OT  appellee. 

Mb.  Pbesidino  Justice  Gbaves  delivered  the  opinion 
of  the  court. 

Maiy  Gridley  Bell  and  Edward  B.  Gridley  were 
brother  and  sister.'  They  were  each  possessed  of  very 
considerable  property  in  their  own  rights.  For  years 
Edward  B.  Gridley  managed  and  cared  for  the  property 
of  his  sister,  Mary  Gridley  Bell,  and  collected  the  in- 
come therefrom.  On  December  7,  1908,  appellee  was 
appointed  conservator  for  Mary  Gridley  Bell  and  has 
since  acted  as  such  conservator.  At  the  time  appellee 
was  appointed  conservator,  Edward  B.  Gridley  was  in- 
debted to  Mary  Gridley  Bell  in  the  amount  of  $10,574.48 
for  money  that  had  come  into  his  hands  belonging  to  her 
while  acting  as  her  agent  and  which  he  had  retained. 
A  little  over  two  months  after  appellee  was  appointed 
conservator  for  Mrs.  Bell,  Edward  B.  Gridley  executed 
and  delivered  to  it  his  four  promissory  notes  aggregat- 
ing $10,574.48 ;  one  of  these  notes  for  $1,574.48  was  due 
January  23,  1912 ;  one  for  $3,000  was  due  January  23, 
1913 ;  one  for  $3,000  was  due  January  23, 1914,  and  one 
for  $3,000  was  due  January  23,  1915 ;  and  all  with  in- 
terest at  the  rate  of  five  per  cent,  per  annum.  He  was 
later  found  to  be  indebted  to  his  sister  Mrs.  Bell  in  the 
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further  sum  of  $1,046.24,  for  which  he  gave  his  note  on 
February  6,  1909,  due  February  6,  1916.  On  Janu- 
ary 23, 1912,  Gridley  executed  a  note  and  delivered  the 
same  to  appellee  for  $1,743.10  due  January  23,  1916. 
On  January  7, 1914,  Gridley  died  and  on  May  25, 1914, 
appellee  recovered  a  judgment  against  his  estate  for 
the  sum  of  $14,736.99,  to  be  paid  in  due  course  of  ad- 
ministration. John  H.  Wood,  the  appellant  herein,  was 
the  executor  of  the  last  will  and  testament  of  Edward 
B.  Gridley,  although,  at  the  time  of  his  death,  he  had 
no  real  estate  and  practically  no  personal  estate  in  his 
own  name.  In  January  and  February,  1909,  when  he 
executed  and  delivered  the  first  notes,  aggregating  $11,- 
620.22,  that  afterwards  were  merged  in  the  judgment 
against  his  estate  heretofore  referred  to,  he  was  the 
owner  of  real  estate  worth  more  than  $100,000.  By 
deeds  dated  February  27,  1909,  and  March  6,  1909, 
Gridley  conveyed  all  of  his  real  estate  to  John  H. 
Wood,  the  appellant  herein,  for  '*$1.00  and  other  valu- 
able considerations,  *'  but  reserved  to  himself  a  life  es- 
tate in  the  same.  On  May  10, 1910,  he  executed  another 
deed  to  appellant  conveying  his  life  estate  in  about 
$15,000  worth  of  property  for  *' $10.00  and  other  valu- 
able considerations.'*  That  there  was  also  a  secret  un- 
derstanding and  agreement  between  Gridley  and  Wood 
providing  for  the  future  maintenance  and  support  by 
Wood  of  Gridley  is  admitted  by  the  answer  as  at  first 
filed.  This  answer  was  afterwards  amended,  but  the 
admissions  in  the  first  answer  filed  are  competent  evi- 
dence against  the  defendant  filing  the  same,  even  when 
the  answer  is  withdrawn  by  leave  of  court.  AUen  v. 
United  States  Fidelity  <&  Guaranty  Co.,  269  HI.  234; 
Blakeslee  v.  Blakeslee,  265  HI.  48 ;  Barttow  v.  Chicago, 
B.  (&  Q.  R.  Co.,  243  111.  332 ;  Dauh  v.  Englebach,  109  111. 
267 ;  Maker  v.  Bull,  39  111.  531.  A  close  confidential  re- 
lation existed  between  Gridley  and  Wood  and  had  ex- 
isted for  years.    Wood  was  trustee  under  the  will  of 
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Gridley's  father  of  property  in  which  Gridley  had  a 
half  interest  On  June  25,  1914,  appellee  filed  its  bill 
in  chancery  in  the  Circuit  Court  of  McLean  county,  set- 
ting up  substantially  the  foregoing  facts  and  praying 
that  the  property  conveyed  to  and  in  the  hands  of  ap- 
pellee might  be  subjected  to  the  payment  of  its  judg- 
ment. In  due  course,  the  cause  was  referred  to  a  mas- 
ter in  chancery  who  took  the  proof  and  reported  his 
conclusions  recommending  that  complainant  be  granted 
the  relief  prayed  for  in  its  bill.  The  court  overruled 
exceptions  to  the  master's  report  and  entered  a  decree 
in  accord  with  the  recommendations  of  the  master.  In 
this  decree,  among  other  things,  the  court  finds  that  in 
the  conveyance  from  Gridley  to  Wood  of  his  real  es- 
tate, Gridley  reserved  a  life  estate  by  the  terms  of  the 
deed  and  that  in  that  transaction  he  also  reserved  a 
secret  beneficial  interest  which  was,  in  substance,  that 
the  said  Wood  was  to  support  and  care  for  said  Gridley 
and  the  premises  so  conveyed  during  the  remainder  of 
the  life  of  said  Gridley.  Wood  has  appealed  from  this 
decree  and  appellee  has  assigned  cross  errors. 

The  question  of  the  right  of  appellee  to  recover  in 
the  suit  on  the  notes  was  settled  when  the  court  entered 
judgment  thereon.  The  duty  of  the  conservator  to  col- 
lect the  judgment  is  fixed  by  law,  and  the  desires  of  the 
ward  cannot  be  considered  either  by  the  conservator  or 
the  court.  The  questions  necessary  to  be  determined  in 
this  case  are  whether  the  court  was  warranted  by  the 
evidence  in  its  findings  of  fact  made  the  basis  of  the  de- 
cree, and  whether  its  findings  of  fact  warranted  the  re- 
lief granted. 

There  can  be  no  doubt  that  the  findings  of  the  court 
that  there  was  a  reservation  of  a  life  interest  in  the 
deeds  of  conveyance  from  Gridley  to  Wood ;  that  there 
was  a  secret  understanding  and  agreement  for  care  and 
support  of  Gridley  during  his  life  by  Wood ;  that  the 
debt  for  which  the  notes  were  given  on  which  the  judg- 
ment was  entered  was  made  before  the  executing  of  the 
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deeds  sought  to  be  set  aside  and  while  Gridley  was 
financially  responsible  for  many  times  the  amount  of 
the  debt;  that  at  the  death  of  Gridley  nearly  $9,000 
of  the  indebtedness  which  was  later  the  basis  of  the 
judgment  in  question  was  not  due;  that  there  was  no 
estate  in  his  name  out  of  which  the  judgment  could  be 
made;  that  but  for  the  conveyances  attacked  by  the 
bill  there  would  have  been  ample  property  to  pay  all 
of  Gridley 's  debts;  that  the  consideration  paid  by 
Wood  for  the  property  was  not  within  $100,000  of 
what  the  property  was  worth,  are  all  established  by 
the  evidence. 

The  secret  agreement  between  Wood  and  Gridley 
that  Wood  should  care  for  and  support  Gridley  during 
the  balance  of  his  life  created  a  trust  for  the  benefit  of 
Gridley  and  rendered  the  conveyances  by  Gridley  to 
Wood  void  as  against  creditors,  whether  or  not  the 
debts  existed  or  were  due  at  the  time  the  conveyances 
or  any  of  them  were  made,  and  whether  or  not  it  was 
the  intention  of  Gridley  at  the  time  he  made  the  con- 
veyances to  prevent  the  creditors  from  collecting  their 
claims.  McKey  v.  Cockran,  262  HI.  376;  Davidson  v. 
Burke,  143  111.  139 ;  Lawson  v.  Funk,  108  HI.  502.  This 
is  so  even  though  there  is  a  valid  partial  consideration 
for  the  conveyance.  Moore  v.  Wood,  100  111.  451 ;  Ear- 
ting  V.  dockers,  136  111.  627;  Gordon  v.  Reynolds,  114 
111.  118.  The  law  under  such  circumstances  does  not 
stop  to  inquire  what  part  of  the  consideration  was  in 
money  or  property  and  what  part  in  future  support 
with  a  view  of  adjusting  the  relative  equities,  but  treats 
the  conveyance  as  void  in  toto.  Lawson  v.  Funk,  108 
111.  502 ;  Moore  v.  Wood,  100  111.  451.  An  attempt  was 
made  on  the  part  of  appellant  to  distinguish  this  case 
from  the  usual  rule  upon  the  theory  that  the  secret 
agreement  eventually  committed  to  writing  was  only  to 
give  his  personal  service  in  the  care  of  Gridley  in  sick- 
ness and  distress,  and  that  there  is  nothing  to  show 
that  he  was  to  furnish  or  provide  anything  for  Grid- 


ThIBD  DiSTMOT — OOTOBEB,  1917.  607 

People's  Bank  v.  Wood,  207  111.  App.  602. 

ley's  support.  But  the  testimony  of  Wood  himself  is 
that  he  was  to  ''look  after  him  in  sickness  and  in 
health,"  and  that  under  the  agreement  he  did  look 
after  him -in  sickness  and  in  health.  He  also  said,  ''I 
was  to  see  that  he  had  support  during  his  lifetime  and 
that  was  precisely  what  the  deeds  were  made  to  me 
for. '  *  It  is  therefore  apparent  that  the  construction  of 
this  secret  trust  by  Wood  himself  when  on  the  stand,  as 
well  as  during  the  lifetime  of  Gridley,  was  that  he  was 
to  support  Gridley.  The  writing  referred  to  does  not 
state  the  facts  exactly  as  the  witness  did  upon  the 
stand,  but  tJie  answer  does  not  set  up  or  rest  on  a  writ- 
ten contract,  and  in  chancery  a  party  cannot  rely  on 
facts  not  set  up  in  any  answer  even  though  the  proof 
shows  their  existence.  Millard  v.  Millard,  221  111.  86, 
at  92.  It  is  also  well  settled  that  even  though  the  writ- 
ing ^ets  up  a  definite  consideration  for  the  contract  in 
question,  still  it  would  be  competent  in  suits  of  this 
character  for  the  benefit  of  creditors  to  prove  what  the 
real  contract  was  regardless  of  the  language  of  the 
writing.  Tyler  v.  Tyler,  126  111.  525,  at  538.  The  rea- 
son for  that  rule  is  manifest.  While  possibly  the  par- 
ties to  such  contract  might  themselves  be  bound  by  the 
writing,  a  creditor's  rights  are  established  by  what  the 
facts  really  are,  regardless  how  the  parties  have  ex- 
pressed it  in  some  writing  signed  by  them. 

We  see  no  escape  from  the  application  of  this  rule  to 
the  facts  in  this  case,  particularly  when  it  is  manifest 
that,  but  for  the  conveyances  made,  appellee  would 
have  been  able  to  collect  his  claim  from  the  funds  of 
the  estate  after  the  death  of  Gridley,  and  the  further 
fact  that  except  by  holding  these  conveyances  to  be  in 
fraud  of  appellee's  rights,  the  claim  is  uncollectible. 
Various  other  phases  of  this  controversy  have  been  ar- 
gued, but  it  would  be  useless  to  extend  this  opinion  to 
discuss  them  all.  Enough  has  been  said  to  show  that 
in  so  far  as  the  court  found  and  decreed  the  convey- 
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ances  to  be  in  fraud  of  creditors  and  granted  the  reliei 
prayed  for  in  the  bill,  it  was  justified  by  both  the  law 
and  the  evidence.    The  decree  is  therefore  affirmed. 

Affirmed. 


Eliza  Ann  Wlnchell^  Appellee,  t.  H.  P.  Rfee,  Executor, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Pulton  county;  the  Hon.  Harbt 
M.  Waggonbb,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.    Affirmed.    Opinion  filed  Octoher  11,  1917. 

Statement  of  the  Case. 

Objections  by  Eliza  Ann  Winchell,  plaintiff,  to  inven- 
tory filed  by  M.  P.  Rice,  executor  of  the  estate  of  John 
Winchell,  defendant.  From  a  judgment  for  plaintiff  on 
certain  objections,  defendant  appeals  and  plaintiff  as- 
signs cross  errors  as  to  the  overruling  of  certain  ob- 
jections. 

J.  D.  BBEOKiNBmoE  and  M.  P.  Bice,  for  appellant 

Habvey  H.  Athertok,  for  appellee. 

Mb.  Pbesidinq  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Etidengk,  I  204* — when  odmissionB  of  deceased  in  derogation 
of  title  to  note  are  admiasihle.    On  a  hearing  on  objections  to  an 
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executor's  Inventoir  in  which  the  testator's  wife  claims  the  owner- 
ship of  a  note  inventoried  by  the  execiitor  as  belonging  to  the 
estate,  statements  of  the  testator  during  his  lifetime  that  the  note 
was  not  his  property  but  that  it  was  his  wife's  are  competent 
evidenca 

2.  Husband  and  wife,  |  116* — tohen  evidence  shows  ownership 
of  note  by  wife.  Evidence  that  a  note  payable  to  a  husband  and 
wife  had  been  given  in  pasrment  of  property  sold  by  her  after  she 
and  her  husband  had  divided  their  property,  that  the  husband  had 
stated  that  the  note  was  hers,  that  it  had  always  remained  in  her 
possession  and  that  she  had  always  received  the  interest,  except  on 
one  occasion  when  it  was  paid  to  a  bank  and  credited  by  the  bank 
to  the  husband  without  authority  from  any  one,  is  sufficient  to  show 
her  ownership  of  the  note. 

3.  Executors  and  administbatobs,  |  62* — what  should  he  in- 
ventoried by  executor  as  pari  of  estate.  Money  belonging  to  a  hus- 
band which  is  drawn  from  the  bank  by  the  wife  shortly  before  his 
death  and  thereafter  voluntarily  paid  out  by  her  on  account  of  his 
funeral  expenses  should  be  inventoried  by  his  executor  as  part  of 
his  estate. 


Mary  Morrell,  Appellee,  t.  City  of  Pana,  Appellant. 

1.  Municipal  cobporationb — how  acts  of  can  be  proved.  The 
acts  of  municipal  corporations  can  only  be  shown  by  their  records. 

2.  Municipal  cobpobations,  S  1118* — when  city  not  liable  for 
injuries  to  property  caused  by  discharge  of  sewage.  A  municipality 
cannot  be  held  liable  in  an  action  for  injuries  to  property  alleged 
to  have  been  caused  by  the  discharge  of  sewage  into  a  water  course 
where  there  is  no  competent  proof  that  any  drain  or  sewer  dls> 
charging  into  the  water  course  was  either  built  by  the  municipality 
or  authorized  by  it 

3.  Municipal  cobpobations,  f  938* — when  city  not  liable  for  darn- 
ages  resulting  from  ads  of  others,  A  city  cannot  be  held  liable  for 
damages  resulting  from  acts  done  by  persons  or  corporations  which 
it  did  not  authorize. 

4.  Municipal  cobpobations,  f  938* — when  city  not  liable  for  in- 
furies  resulting  from  nuisance  created  by  others.    Mere  failure  on 
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the  part  of  a  city  to  prevent  the  creation  of  a  nuisance  by  others 
does  not  render  it  liable  for  injuries  resulting  therefrom. 

6.  Municipal  corpobatioks,  |  938* — when  city  is  not  liable  for 
injuries  caused  by  nuisance.  A  city  is  not  liable  for  Injuries  caused 
by  fi  nuisance  created  by  private  persons  or  corporations  on  private 
property. 

6.  Municipal  cobpobations,  i  938* — when  not  liable  for  faUure 
to  abate  nuisance,  A  city  is  not  liable  for  failure  to  abate  a  nuis- 
ance created  by  private  persons  or  corporations  on  private  property. 

7.  Municipal  cobpobations,  §  1112* — when  not  liable  for  injuries 
due  to  failwte  to  construct  sewers  and  drains,  A  city  is  not  liable 
for  injuries  arising  through  its  failure  to  exercise  its  charter  powers 
in  regard  to  constructing  and  maintaining  sewers  and  drains. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
WiLLiAiff  B.  Wbioht,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  Reversed  and  remanded.  Opinion  filed  October 
11,  1917. 

E.  E.  DowELL  and  L.  G.  Gbiffith,  for  appellant. 

Leslie  J.  Taylob  and  C.  E.  Spbingstun,  for  appellee  ; 
James  M.  Tatlob,  of  counsel. 

Mb.  Pbbsiding  Justice  Gbaves  delivered  the  opinion 
of  the  conrt. 

Appellee  brought  suit  in  case  against  appellant  to  re- 
cover damages  on  account  of  an  alleged  nuisance  said 
to  have  been  caused  by  the  emptying  of  sewage  into  a 
natural  water  course. 

The  declaration  consists  of  two  counts.  In  each  of 
these  counts  it  is  alleged  to  be  the  duty  of  appellant  to 
control,  manage  and  dispose  of  all  the  sewage  and 
drainage  of  said  corporation  and  to  do  so  in  such  a 
manner  as  not  to  injure,  prejudice  or  aggrieve  appellee 
in  the  possession,  use  and  enjoyment  of  her  premises. 
The  breach  of  duty  alleged  in  the  first  count  is  that  ap- 
pellant has  heretofore  constructed  and  now  maintains 
and  controls  five  sewer  drains  extending  from  the 
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business  and  residence  portion  of  appellant  city  in  a 
northeasterly  direction  and  emptying  into  a  natural 
water  course  or  draw  which  passes  near  the  residence  of 
appellee.  The  damage  is  alleged  to  have  arisen  from  the 
fact  that  from  January  1,  1911,  to  the  commencement 
of  suit,  large  quantities  of  sewage,  offal,  excrement  and 
accumulations  from  sewers,  cesspools,  toilets  and 
street  inlets  of  said  city  were  carried  from  said  city 
and  deposited  into  said  water  course  past  the  premises 
of  plaintiff,  causing  foul  and  poisonous  vapors,  gases 
and  odors  to  arise,  rendering  the  premises  of  appellee 
unsanitary  and  unsafe  for  human  habitation* 

The  second  count  is  substantially  the  same  as  the 
first  as  to  the  allegation  of  duty  on  the  part  of  the  city, 
but  the  breach  of  the  duty  is  alleged  in  this  count  to  be 
that  appellant  permitted  divers  persons  and  corpora- 
tions in  said  city  to  construct,  control,  maintain  and 
operate  the  drains  in  question,  describing  them  as  in  the 
other  count,  and  in  permitting  said  drains  to  be  used 
by  divers  persons  and  corporations  in  said  city  from 
the  1st  of  January,  1911,  to  the  present  time.  The  re- 
sult and  effect  of  such  use  are  the  same  as  charged  in 
the  other  count.  There  is  no  allegation  of  special  dam- 
age in  either  count. 

The  evidence  tends  to  show  that  the  ravine  in  ques- 
tion, while  outside  of  the  city  limits,  runs  past  the 
premises  of  appellee  and  within  approximately  thirty 
feet  of  her  residence,  and  from  there  crosses  the  prem- 
ises of  the  Smith-Lohr  Coal  Mining  Company ;  that  the 
Smith-Lohr  Coal  Mining  Company  had  erected  a  dam 
across  this  ravine  and  excavated  a  pond  50  to  100  feet 
from  appellee  *s  residence  in  the  ravine  from  which 
it  obtains  water  for  washing  coal;  it  is  claimed  that 
the  odors  came  from  the  pond  in  question  and  that  the 
plaintiff  had  never  been  bothered  by  such  odors  until 
after  the  pond  was  made.  Appellee  insists  that  this 
last  claim  is  not  true  or  supported  by  the  proof. 
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There  is  absolutely  no  competent  proof  in  this  record 
to  show  that  there  was  any  drain  or  sewer  emptying 
into  the  ravine  in  question  through  which  any  sew- 
age passed,  that  was  either  built  or  authorized  by  ap- 
pellant city.  The  acts  of  municipal  corporations  can 
only  be  shown  by  the  records  of  such  corporation. 
City  of  Chicago  v.  McGraw,  75  111.  566.  There  is  no 
competent  proof  of  any  official  act  by  the  city  council 
of  appellant  at  any  time  authorizing  the  building  either 
of  these  drains  or  granting  permission  to  others  to 
build  the  same.  There  is  proof  of  the  construction  of 
two  drains  or  sewers  through  which  oflFensive  matter 
was  emptied  into  the  ravine  referred  to.  One  is  spoken 
of  as  the  Y.  M.  C.  A.  sewer,  which  has  its  origin  and 
outlet  on  private  property,  the  outlet  being  outside  of 
the  corporation  limits  of  appellant.  The  other  is  spo- 
ken of  as  the  North  School  sewer.  Like  the  Y.  M.  C.  A. 
sewer  it  has  its  origin  and  outlet  on  private  prop- 
erty, the  outlet  being  outside  of  the  city  limits.  There 
is  no  proof  in  the  record  that  we  have  had  our  atten- 
tion called  to  or  can  find  that  the  city  had  anything  to 
do  with  the  laying  of  these  sewers,  or  their  use,  or  in 
permitting  sewage  to  be  emptied  into  them.  Clearly 
there  can  be  no  liability  under  the  first  count  of  the 
declaration,  in  which  it  is  charged  that  the  sewers  cre- 
ating the  nuisance  were  constructed  by  the  city,  or 
under  the  second  count  in  which  it  is  charged  that  the 
city  permitted  the  construction  and  use  of  the  sewers 
in  question.  If  by  permission  is  meant  "official  con- 
sent, ' '  no  such  consent  of  the  city  is  shown ;  neither  is 
any  act  of  such  city  having  any  reference  to  the  con- 
struction or  use  of  these  sewers  or  either  of  them 
established  by  the  proof.  If  by  the  term  "permitted'* 
appellee  means  a  failure  to  prevent,  then  the  proof 
undoubtedly  supports  the  averment  in  the  declaration; 
but  neither  proof  nor  declaration  shows  any  liability 
on  the  part  of  the  city  for  a  nuisance  created  by  any 
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private  person,  corporation  or  society.  A  city  cannot 
be  held  liable  for  damages  resulting  from  acts  done 
by  persons  or  corporations  which  it  has  not  authorized. 
City  of  Chicago  v.  McGraw,  75  HI.  566 ;  City  of  East 
St.  Louis  V.  O'Flynn,  119  HI.  200;  Thayer  v.  City  of 
Boston,  124  Mass.  132 ;  City  of  Chicago  v.  Ramsey,  90 
HI.  App.  271;  Dillon  on  Municipal  Corporations,  sec 
772. 

Mere  failure  on  the  part  of  the  city  to  prevent  per- 
sons or  corporations  from  creating  a  nnisance  will  not 
create  a  liability  on  the  part  of  the  city.  A  city  is  act 
liable  for  a  nuisance  created  by  private  persons  on  pri- 
vate property.  City  of  Dalton  v.  Wilson,  118  Ga.  100 ; 
City  of  Georgetown  v.  Commonwealth,  115  Ky.  382,  61 
L.  R.  A.  673 ;  Barger  v.  City  of  Hickory,  130  N.  C.  550. 
Nor  for  a  failure  to  abate  a  nuisance  created  by  private 
persons  or  corporations  upon  private  property.  Davis 
V.  Montgomery,  51  Ala.  139 ;  James*  AdmW  v.  Trustees 
of  Harrodsburg,  85  Ky.  191 ;  Butz  v.  Cavanaugh,  137 
Mo.  503;  Arnold  v.  City  of  St.  Louis,  152  Mo.  173; 
Leonard  v.  City  of  Hornellsville,  41  N.  Y.  App.  Div. 
106,  58  K  Y.  Supp.  266 ;  Miller  v.  Newport  News,  101 
Va.  432;  Munn  v.  City  of  Pittsburgh,  40  Pa.  St.  364; 
Terry  v.  City  of  New  York,  8  Bosw.  504.  Appellee  ap- 
parently brought  this  suit  on  the  theory  that  appellant 
is  liable  for  its  failure  to  exercise  itp  charter  powers 
with  reference  to  constructing  and  maintaining  sewers 
and  drains.  That  is  not  the  law.  City  of  Chicago  v. 
Seben,  165  HI.  371 ;  City  of  Springfield  v.  Le  Claire,  49 
HI.  476;  Goodrich  v.  City  of  Chicago,  20  HI.  445;  City 
of  Paris  v.  Cracraft,  85  HI.  294;  City  of  Chicago  v. 
Rustin,  99  HI.  App.  47 ;  Carr  v.  Northern  Liberties,  35 
Pa.  St.  324. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed and  the  cause  is  remanded. 

Reversed  and  re^nanded. 
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Phelps  et  aL  y.  City  of  Pana,  207  IlL.  App.  614. 


Henry  S.  Phelps  and  Elizabeth  Phelps^  Appellees,  t. 

City  of  Pana,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
WiLUAM  B.  Wbight,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  Reversed  and  remanded.  Opinion  filed  October 
11,  1917. 

Statement  of  the  Case. 

Trespass  on  the  case  by  Henry  S.  Phelps  and  Eliza- 
beth Phelps,  plaintiffs,  against  the  City  of  Pana,  de- 
fendant, to  recover  damages  alleged  to  have  been 
caused  by  the  maintenance  of  a  nuisance  on  lands  out- 
side of  the  city  limits.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  The  facts  involved  were  the  same 
as  those  in  Morrell  v.  City  of  Pana,  ante,  p.  609,  ex- 
cept that  there  was  evidence  that  defendant's  city  en- 
gineer permitted  uncontaminated  water  from  the  city 
waterworks  and  filter  to  pass  through  one  of  the  sew- 
ers in  question  for  a  time,  but  there  was  no  evidence 
that  he  did  so  with  the  knowledge,  consent  or  acqui- 
escence of  defendant. 

E.  E.  Do  WELL  and  L.  Q-.  Griffith,  for  appellant; 
Cabl  Phillips,  of  counsel. 

Leslie  J.  Taylor  and  C.  E.  Springstun,  for  appel- 
lees ;  James  M.  Taylor,  of  counsel. 

■ 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

MuKiaPAL  coBPOBATioNs,  §  938* — when  city  not  liable  for  mainte" 
nance  of  nuisance  hy  private  indirMuaU.  Heldt  foHowins  Morrell 
V.  City  of  Pana,  ante,  p.  609,  that  defendant  city  waa  not  liable  tor 
injuries  caused  by  a  nuisance  maintained  by  private  persons  on 
land  outside  of  the  city  limits. 

•See  nilnoU  Notes  Divert,  Y0I&  XI  to  XT.  and  Cumw^mOw  Qwiariwir.  mM 
toDie  and  Mctlon  nnmbei'. 
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Noe  T.  Shoal  Creek  Coal  Co.,  207  IlL  App.   615. 


Henry  Noe^  Appellee^  t.  Shoal  Creek  Goal  Company, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.    Affirmed.    Opinion  filed  October  11,  1917. 

Statement  of  the  Case. 

Action  by  Henry  Noe,  plaintiff,  against  the  Shoal 
Creek  Coal  Company,  defendant,  to  recover  for  per- 
sonal injuries  received  while  employed  in  a  mine  of  de- 
fendant who  had  declined  to  accept  the  provisions  of 
the  Workmen's  Compensation  Act.  [Callaghan's  1916 
St.  Supp.  ^  5475  (1)  et  seq.]  From  a  verdict  and  judg- 
ment for  plaintiff  for  $400,  defendant  appeals. 

At  plaintiff's  request,  the  court  instructed  the  jury: 

*  *  •  •  •  that  it  was  the  duty  of  the  defendant  in  this 
case  to  have  used  reasonable  care  and  prudence  in  fur- 
nishing to  the  plaintiff,  at  and  prior  to  the  time  of 
the  accident  complained  of,  a  reasonably  safe  place 
in  which  to  work,  and  reasonably  safe  appliances  with 
which  to  work,  and  to  have  used  reasonable  precau- 
tion to  keep  and  maintain  the  same  in  reasonably  safe 
condition ;  and  if  the  jury  believe  from  the  preponder- 
ance of  the  evidence,  that  the  defendant  failed  to  per- 
form its  duty  in  this  respect,  and  if  you  further  believe 
from  the  preponderance  of  the  evidence,  that  the  plain- 
tiff was  thereby  injured,  in  the  manner  charged  in  the 
declaration,  then  the  jury  should  find  the  defendant 
guilty/' 

At  defendant's  request,  the  court  instructed  as  fol- 
lows: 

**The  court  instructs  the  jury  that  unless  you  be- 
lieve from  a  preponderance  of  the  evidence,  that  the 
defendant  was  guilty  of  the  negligence  as  charged  in 
the  declaration  or  some  one  count  thereof,  you  should 
find  the  defendant  not  guilty. ' ' 
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No«  Y.   8hoal  Creek  Coal  Co.,  207  lU.  App,  616> 

Hill  &  Bullinoton,  for  appellant. 

P.  MoWiLLiAMSy  for  appellee. 

Mb.  PiLESiDiNa  JuBTicB  Graves  delivered  the  opimon 
of  the  court. 

Abstract  of  the  Beetolon. 

1.  Wobkmen'b  Compensation  Act,  |  12* — when  inatrucHon  re- 
lating to  oontrihutorif  negligence  is  properly  refused.  In  an  action 
for  personal  injuries  brought  by  an  employee  against  an  employer 
who  has  refused  to  accept  the  provisions  of  the  Workmen's  Com- 
pensaUon  Act  [Callaghan's  1916  St.  Supp.  IT  5475(1)  et  te^.L  it  is 
not  error  to  refuse  to  instruct  that  if  the  Jury  "believe  from  the 
evidence  that  the  plaintiff  was  injured  by  reason  of  his  own  negU- 
g^iee,  and  that  the  defendant  was  not  negligent,"  then  they  shall 
find  the  defendant  not  guilty,  where  the  defenses  of  assumption 
o£  risk  and  contributory  negligence  are  conceded  to  be  inapplicaUe, 
and  the  court  has  told  the  Jury,  in  substance,  that  before  plaintiff 
can  recover  he  must  prove  by  a  preponderance  of  the  evidence  that 
thei  injury  was  caused  by  defendant's  negligence. 

2.  Workmen's  Compensation  Aot,  f  12* — when  instruction  on 
eimtributory  negligence  is  properly  refused.  In  an  action  for  per- 
sonal injuries  brought  by  an  employee  against  an  employer  who 
has  refused  to  accept  the  provisions  of  the  Workmen's  Compensation 
Act  [Callaghan's  1916  St  Supp.  T  5475(1)  et  seq.^,  and  in  which  the 
defenses  of  assumption  of  risk  and  contributory  negligence  are  con- 
ceded to  be  inapplicable,  it  is  not  error  to  refuse  to  instruct  as  folr 
1.0 ws:  "The  court  instructs  the  Jury  that  if  you  believe  from  the 
evidence  that  the  plaintiff  was  injured  by  reason  of  his  oWn  negli- 
gence, and  that  the  defendant  was  not  negligent,  then  you  should 
find  the  defendant  not  guilty,"  where  the  Jury  have  been  told.  In 
substance  that  before  plaintiff  can  recover  he  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  injury  was  caused  by  defendant's 
negligence. 

3.  Instructions,  §  151* — wTien  refusal  of  correct  instruction  is 
nfit  error.  Even  though  an  instruction  is  technically  correct,  a  re- 
fusal to  give  it  is  not  error  where  it  has  been  covered  in  anothisr 
instruction  already  given. 


«8ee  minoU  Notes  Diretl,  Yols.  XI  to  XV.  Mid  Cvmolattvia  QoHterly, 
toplq  and  Mctloii  number* 
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Cope  y.  Cope,  207  111.  App.  617. 


Adft  A.  Cope,  Appellant^  t.  JcAn  L.  Cope,  Appellee. 

(Not  to  be  reported  In  fulL) 

Appeal  from  tbe  Circuit  Court  of  McLiean  county;  the  Hon.  Bats 
WflXTT,  Judge,  presiding.  Heard  in  this  court  at  the  Aprtl  teim, 
1917.    Affirmed.    Opinion  filed  October  11,  1917. 

Statement  of  the  Case* 

Bill  for  separate  maintenance  by  Ada  A.  Cope,  com- 
plainanty  against  John  L.  Cope,  defendant.  Issues 
were  formed  to  be  tried  by  a  jnry  and  there  were  find- 
ings by  the  jury  which  the  court  refused  to  set  aside, 
but  it  entered  a  decree  making  independent  findings 
partly  contrary  to  those  of  the  jury,  and  ordered  the 
bill  dismissed  for  want  of  equity,  from  which  complain- 
ant appeals. 

Dfi  Makob,  GnjiESFiB  &  Db  Mange,  for  appellant. 

Stebling,  Livingston  &  Whitmoeb,  for  appeQee. 

Mb.  PsEsmiNG  Justice  Gbavbs  delivered  the  opinion 
of  the  court. 

Abstract  of  tbe  Decision. 

1.  JtJBT,  I  9* — when  trial  hy  is  not  matter  of  right,  A  Jury  trial 
in  a  separate  maintenance  suit  is  not  a  matter  of  right. 

2.  BQxnTT^  S  379* — when  findings  of  jury  are  advisory  only. 
Where  issues  are  submitted  to  a  jury  in  a  suit  for  separate  mainte- 
nance, their  verdict  is  advisory  only,  and  it  is  still  within  the  court's 
discretion  either  to  follow  the  jury's  findings  or  to  make  independ- 
ent findings. 

3.  Appeal  and  ebbob,  §  1395* — when  findings  of  chancellor  not  set 
aside.  On  appeal,  the  findings  of  a  chancellor  who  has  seen  the 
witnesses  and  heard  the  testimony  should  be  accorded  the  same 
weight  as  the  findings  of  a  jury  and  not  set  aside  unless  contrary 
to  the  manifest  weight  of  the  evidence. 

•See  lUlnols  Notes  Dl^ett,  VoU.  XI  to  XT,  and  CnimilaMv  Qnarterljr,  mub* 
topie  and  vrPtSon  niimber. 
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"T ; 

4.  HusBAin)  AND  WIFE,  (  217* — when  wife  it  not  withawt  fauJt 

in  causing  disruption  of  m<irital  relation.  Where  a  wife's  mlBOon- 
duct  Is  such  as  to  materially  contribute  to  the  disruption  of  the 
marital  relation,  she  is  not  without  fault  within  the  meaning  of 
the  statute  proTiding  for  separate  maintenance  (J.  ft  A.  f  6159). 

5.  Husband  and  wife,  8  217* — when  wife  is  not  without  fault  in 
causing  separation.  Where  the  misconduct  of  both  parties  has  con- 
tributed to  cause  the  separation,  the  wife  is  not  without  fault  In  the 
meaning  of  the  separate  maintenance  statute  (J.  ft  A.  T  6159). 

6.  BQunr,  {  374* — when  refusal  of  requests  to  submit  certain 
issues  to  jury  is  not  error.  On  a  bill  for  separate  maintenance  where 
the  issues  are  submitted  to  a  jury,  the  refusal  of  a  request  to  8a1>- 
mit  certain  issues  is  not  error. 

>  7.  Equity — when  propriety  of  rulings  on  instructions  is  imma- 
terial. On  a  bill  for  separate  maintenance,  where  the  issues  are  sub- 
mitted to  a  jury,  the  question  whether  the  rulings  as  to  the  giying 
or  refusal  of  instructions  were  proper  is  immaterial. 

8.  Appeal  and  ebbob,  |  1522* — when  inconsistency  in  jury^s  find- 
ings is  not  ground  for  reversal.  On  a  bill  for  separate  maintenance, 
inconsistency  in  the  jury's  findings  is  not  ground  for  reversal,  where 
the  court  made  Independent  findings. 

9.  Husband  and  wife,  §  264* — when  evidence  supports  findings 
in  suit  for  separate  maintenance.  Evidence  held  sufficient  to  support 
the  findings  of  the  chancellor  in  a  suit  for  separate  maintenance. 

•See  lUtnels  Noteii  Divert,  Vols.  XI  to  XV.  and  CnmiilatlTe  QoMterly,  mom 
topic  oBd  ■ectioii  Bumbor. 
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Marshall  t.  IlllnolB  Central  R.  Co.,  207  111.  App.  619. 


J.  Ellsworth  Marshall,  Administratory  Appellant,  t. 
Illinois  Central  Railroad  Company,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Thomas 
M.  Habub,  Judge,  presiding.  Heard  In  this  court  at  the  April  tenn, 
1917.  Reversed  and  remanded.  Opinion  filed  October  11,  1917.  Re- 
hearing denied  December  1,  1917. 

Statement  of  the  Case. 

Action  by  J.  Ellsworth  Marshall,  administrator  of 
the  estate  of  Omah  J.  Marshall,  deceased,  plaintiff, 
against  the  Illinois  Central  Bailroad  Company,  de- 
fendant, to  recover  for  his  intestate's  death  through 
collision  with  a  train  in  the  limits  of  a  city.  The  evi- 
dence as  to  the  speed  of  defendant's  train,  the  giving 
of  signals  and  the  care  of  deceased  was  conflicting. 
From  a  verdict  and  judgment  for  defendant,  plaintiff 
appeals. 

PHnjjps  &  SwANSON,  for  appellant. 

Cloud  &  Thompson,  for  appellee ;  Johk  G.  Dbenkan, 
of  counseL 

Mb.  Pbbsidino  Justice  Graves  delivered  the  opinion 
of  thfe  court. 

Abstract  of  the  Decision. 

1.  iNSTBUcnoNS,  I  94* — when  inttruction  on  right  to  reject  f<a$e 
testimony  of  witnesses  is  proper.  In  an  action  to  recover  for  a  death 
alleged  to  have  been  caused  by  negligence,  where  the  evidence  as  to 
the  negligence  alleged  is  conflicting,  it  is  proper  to  instruct  the  jury 
that  if  they  "believe  from  the  evidence  that  any  ^tness  or  witnesses 
in  this  case  have  wilfully  and  knowingly  sworn  fflilsely  to  any  m»- 


•8m  nitnola  Notes  Di^Mty  Vols.  XI  lo  XV,  and  OnavlatlTo  Quartorlj, 
topic         "    ----.—  w__ 
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terial  fact  In  the  case,  they  have  the  right  to  reject  the  entire  testi- 
mony of  such  witness  or  witnesses  In  matters  where  their  testimony 
is  n9t  corroly>Qated  by  other  witness  or  witnesses  whom  Ihey  h»- 
Here  from  the  evidence  to  be  credible  or  from  facts  or  drcnmatanoes 
appearing  In  evidence  and  proven  upon  the  trial." 

2.  InsTBUonQNS,  |  lU* — tohen  inatrtuiian  ignorina  oounta  of  dec- 
laration i9  not  erroneou9.  In  an  action  to  recover  for  death  by 
WYOBgfnl  act.  the  court  may  properly  Instruct  the  jury  that  pialntUf 
may  recover  If  1^  proves  by  a  preponderance  of  evidence  hla  right 
to  reooiver  "as  alleged  la  the  first,  second  or  third  count  of  the  deo- 
laratlon,  and  It  Is  not  necessary  for  him  to  prove  his  right  to  recover 
under  all  of  said  counts/'  though  a  form  of  the  instruction  which 
told  the  Jury  what  facts  plaintiff  was  required  to  prove  in  order 
to  recover  would  have  been  preferable. 

3.  Dbath,  f  74* — when  reituested  inatrucHon  on  due  oare  of  de- 
ceaaed  thould  n/ot  be  refined.  In  an  action  to  recover  for  a  wrong- 
ful death  caused  by  being  struck  by  a  train  at  a  crossing,  an  in- 
struction as  to  the  due  care  of  the  deceased  which  announces  the 
rule  to  be  that  he  was  required  to  exercise  ordinary  care  for  his 
own  safety  while  approaching  the  crossing,  Imtnedlately  prior  to 
th^  injury,  aiid  while  he  was  on  said  crossing*  should  not  be  ve- 
fused,  though  inaptly  worded,  as  it  sufficiently  states  that  it  was  tbfi 
duty  of  deceased  to  exercise  ordinary  care  for  his  own  safety  at 
the  time  he  was  approaching  the  crossing,  and  while  he  was  on  the 
crossing,  at  the  time  of  and  immediately  before  the  injury. 

4.  DKA.TH,  I  73* — when  instruction  referring  to  declaration  i» 
properly  refused.  In  an  action  to  recover  for  wrongful  deatl^  an 
instruction  on  the  measure  of  damages  which  makes  reference  to  the 
amount  claimed  in  the  declaration  is  properly  refused. 

5.  Death,  |  74* — when  instruction  on  contributory  negligence 
of  deceased  is  erroneous.  In  an  action  to  recover  for  a  wrongful 
death  caused  by  collision  of  an  automobile  with  a  train  at  a  cross- 
lngi  it  is  error  to  instruct  that  if  the  Jury  believe  from  all  the  taxis 
and  circumstances,  if  any,  shown  by  the  evidence,  that  If  the  de- 
ceased "by  the  exercise  of  such  diligence  as  is  usually  exercised  by 
ordinarily  prudent  personal  to  protect  themselv^  from  injury,  could 
reasonably  have  done  some  act  which  would  have  apprised  him  of 
the  approach  of  the  train  in  time  to  avoid  the  collision,  it  was  his 
duty  to  do  such  ^t,  and  if  he  did  not  so  do,  he  was  guilty  of  con- 
tributoiy  negHgence  and  cannot  recover." 

•«M  nUnoU  Notes  JHgtit,  Vole  XI  to  XV,  and  ComalattY^  QpmHmlj,  mmi 
(opici  ami  iMtloB  nimbor. 
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BeggB  y.  Chicago  Bonding  ft  Surety  Co.,  207.111.  App.  621. 


J.  B.  Beggs,  Administrator,  Appellee,  t.  Chicago  Bond- 
ing A  Snrety  Company,  Appellant. 

1.  Dkbt,  Action  of,  (  7* — what  i$  effect  of  plea  of  non  est  factum 
at  common  laic.  At  common  law  the  plea  of  non  est  factum  to  a 
declaration  in  debt  on  a  bond  merely  put  in  issue  the  execution 
of  the  bond. 

2.  Debt,  Action  of,  f  7* — what  is  effect  of  unverified  plea  of  non 
est  factum  under  statute.  UndM*  the  Illinois  statute  (J.  it  A. 
t  8689),  an  unyerlfled  plea  of  non  est  factum  to  a  declaration  in 
debt  on  a  specialty  puts  nothing  in  issue. 

3.  Pleading — wTiat  is  effect  of  notice  of  special  matters  of  defense 
to  declaration.  Notices  of  special  matters  of  defense  to  a  declaration 
in  debt  on  a  bond  cannot  be  demurred  to,  admitted  or  denied,  and 
do  not  raise  issues  of  law  or  fact,  but  merely  admit  the  introduction 
of  proof,  if  material,  of  special  defenses  without  pleading  them. 

4.  Bonds,  |  37^ — when  judgment  may  he  had  by  introduction  of* 
bond  aione  as  evidence.  On  a  declaration  of  debt  on  a  bond  to  which 
an  unverified  plea  of  non  est  factum  and  notices  of  special  matters 
of  defense  are  filed,  plaintiff  may  have  Judgment  without  the  in- 
troduction of  other  proof  than  the  bond  sued  on,  unless  other  proof 
is  made  necessary  by  the  introduction  of  proof  by  defendant  under 
the  notices  of  special  matters  of  defense. 

5.  ExEcuTOBs  AND  ADMiNisTBATOBs — wfiat  unncccssory  to  recovery 
on  "bond  of  distributee  by  person  supposed  to  have  been  dead.  To 
entitle  one  whose  estate  has  been  distributed  on  the  presumption 
of  his  death  and  intestacy  to  recover  of  a  surety  on  the  bond  given 
by  a  distributee  pursuant  to  section  78  of  the  Administration  Act 
(J.  ft  A.  H  127),  it  is  not  necessary  that  the  order  directing  the 
distribution  of  the  estate  be  first  set  aside  and  vacated. 

€.  ExECUTOBS  AND  ADMINISTBATOBS — What  is  not  prerequisite  to 
suit  by  person  supposed  to  be  dead  upon  bond  of  distributee  of 
estate  for  refund  of  share.  To  entitle  one  whose  estate  has  been  dis- 
tributed under  a  presumption  of  death  and  intestacy  to  recover  of 
the  surety  on  the  bond  given  by  a  distributee  pursuant  to  section 
78  of  the  Administration  Act  (J.  ft  A.  1[  127),  it  is  not  necessary 
that  he  first  proceed  against  the  administrator  by  demand  or  suit 
before  calling  on  the  distributee  for  the  amount  he  had  received. 

7.  Tbial — when  profert  of  party  is  unnecessary.  Profert  of  a 
party  is  not  required  to  establish  his  existence  and  identity. 

8.  ExEcuTOBs  and  ADMINISTBATOBS — whcn  proof  of  existcncc  and 

*8ce  nilnoU  Notes  DIvMt.  YoU.  XI  to  XY,  sod  CnmulAtlT*  Qnartorlj, 
topte  and  ■•ctton  numbw. 
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identity  of  party  whose  estate  Tiaa  been  distributed  is  sufjlcient.  In 
an  action  by  one  whose  estate  had  been  distributed  on  a  presump- 
tion of  his  death  and  intestacy  to  recover  of  the  surety  on  the 
bond  glyen  by  a  distributee,  proof  of  the  existence  and  identity  of 
the  plaintiff  held  sufficient. 

9.  Bonds,  |  37* — what  is  sufflcient  proof  of  failure  to  pay  debt. 
Where  the  declaration  in  debt  on  a  bond  alleges  and  the  pleadings 
admit  a  failure  to  pay,  plaintiff  Is  not  put  to  further  proof  thereof. 

10.  Payment,  §  24* — as  an  affirmative  defense.  Payment  la  an 
affirmative  defense. 

11.  Appeal  and  ebbob^  |  1488* — when  adniissUm  of  improper  evi- 
dence is  harmless  error.  The  admission  of  improper  evidence  in  a 
case  tried  by  the  court  without  a  jury  is  harmless  error. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the  Hon.  F&ank- 
UN  H.  BoGOs,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.  Affirmed.  Opinion  filed  October  11,  1917.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Sabath,  Stapford  &  Sabath  and  Craig  &  Kinzel,  for 
appellant ;  Charles  B.  Stafford,  of  counsel. 

Harry  P.  Cofeb  and  Albert  C.  and  Bek  F.  Andebt 
SON,  for  appellee. 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

J.  B.  Beggs  was  appointed  administrator  of  the  es^ 
tate  of  James  Hood,  deceased,  by  the  County  Court  of 
Douglas  county.  When  the  time  arrived  for  the  dis- 
tribution of  the  estate,  it  was  claimed  that  one  John 
Hood,  one  of  the  sons  of  James  Hood,  deceased,  and 
who  if  living  would  be  entitled  to  a  distributive  share 
of  the  estate,  had  not  been  heard  from  by  his  family  for 
about  fourteen  years.  This  being  made  to  appear  to 
the  County  Court,  an  order  was  entered  declaring  that 
he  was  presumably  dead  and  that  the  funds  coming  to 
him  should  be  distributed  to  his  children  but  that  be- 
fore such  money  should  be  so  distributed  each  of  such 
children  should  give  the  bond  as  provided  for  by  sec- 
tion 78  of  the  Administration  Act  (J.  &  A.  ^  127). 
That  section  is  as  follows : 


'See  Illinois  Notes  DigMt,  Vols.  XI  to  XV,  and  Cvmalattro  Qnarteflj. 
topic  and  Mctlon  number. 
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*  *  The  costSy  expenses,  award  and  just  claims  against 
the  estate  of  a  person  presumed  in  law  to  be  dead  shall 
be  adjusted,  allowed  and  paid  in  due  course  as  in  other 
estates,  but  before  distribution  to  heirs  of  such  person, 
under  the  presumption  of  death  and  intestacy,  each 
distributee,  or  some  one  for  and  on  behalf  of  such  dis- 
tributee, shall  enter  into  bond  payable  to  the  People 
of  the  State  of  Illinois,  in  a  penalty  double  the  value  of 
the  distributive  share  of  such  distributee,  with  security 
thereon  to  the  acceptance  and  approval  of  the  court, 
conditioned  to  refund  and  pay,  on  demand,  to  such  pre- 
sumed decedent,  if  alive,  or  to  any  other  person  law- 
fully entitled,  all  money  and  other  property  or  assets 
received  by  such  distributee  as  heir  as  aforesaid,  and 
to  save  harmless  the  administrator  of  the  estate 
against  all  claims  or  demands  of  the  presumed  decedent 
or  of  persons  claiming  through  or  under  him.  The 
bond  hereinabove  mentioned  shall  be  filed  with  the 
clerk  and,  if  approved  by  the  court,  shall  be  recorded 
and  preserved  by  the  derk  as  other  bonds.*' 

The  share  to  be  distributed  to  Bert  Hood,  a  son  of 
John  Hood,  who  was  so  supposed  to  be  dead,  amounted 
to  $955.93,  and,  pursuant  to  the  terms  of  the  statute 
above  quoted,  he,  on  December  3,  1914,  executed  his 
bond  to  J.  R.  Beggs  and  the  People  of  the  State  of  Illi- 
nois in  the  penal  sum  of  $1,911.86  for  the  uses  and  pur- 
poses named  in  the  statute,  and  the  $955.93  was  turned 
over  to  him  pursuant  to  the  order  of  court  already  re- 
ferred to.  Appellant  signed  the  bond  as  surety.  In 
March,  1916,  John  Hood,  the  supposedly  dead  man,  ap- 
peared and  claimed  his  share  of  the  estate  of  his  father 
that  had  been  distributed  to  his  children.  At  the  time 
his  son  Bert,  who  executed  the  above-mentioned  bond, 
lived  in  Idaho,  and  John,  being  unable  to  get  any 
money  from  him,  notified  him  to  produce  it,  which  he 
did  not  do.  John  Hood  then  notified  appellant  of  the 
facts,  and,  getting  no  results,  he  instituted  this  suit  in 
July,  1916.  Appellant  filed  an  unverified  plea  of  non 
est  factum  and  gave  notice  of  several  special  defenses : 
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First :  It  denies  that  the  beneficial  plaintiff  has  suf- 
fered damage  or  loss. 

Second :  Avers  that  bond  sued  on  was  issued  under 
an  order  of  court  directing  payment  of  money  to  Bert 
Hood,  which  order  is  still  in  force  and  that  no  action 
can  be  based  on  the  bond  until  that  order  is  vacated. 

Third:    That  no  demand  had  been  made  on  plain- 
tiff by  John  Hood  for  money  paid  to  Bert  Hood. 
.  Fourth :    That  no  demand  for  the  money  has  been 
made  on  Bert  Hood. 

Fifth:  That  John  Hood,  the  beneficial  plaintiff  in 
this  suit,  is  not  the  real  John  Hood. 

Sixth :  That  Bert  Hood  has  a  set-off  against  John 
Hood  for  support  of  his,  John  Hood  *s,  children. 

Seventh:  That  Bert  Hood  has  been  gamisheed  on 
claims  against  John  Hood. 

The  cause  was  tried  by  the  court,  a  jury  being 
waived.  The  finding  was  for  the  plaintiff,  and  judg- 
ment was  entered  accordingly  for  the  amount  of  the 
bond  to  be  satisfied  upon  the  payment  of  $976.43. 

The  bond  sued  on  was  a  voluntary  undertaking. 
John  Hood  was  missing  and  was  supposed  to  be  dead. 
The  statute  required  of  the  administrator  that  before 
he  should  distribute  the  money  belonging  to  a  person 
supposed  to  be  dead,  to  his  heirs,  he  should  take  a  bond 
from  each  of  such  distributees  ''conditioned  to  refund 
and  pay,  on  demand,  to  such  presumed  decedent,  if 
alive,*'  all  money  received  by  such  distributee  as  the 
heir  of  such  supposedly  deceased  person,  and  to  save 
harmless  the  administrator,  etc.  This  bond  was  given 
in  compliance  with  the  statute  and  was  conditioned  as 
there  required.  John  Hood,  the  supposedly  deceased 
person  whose  share  in  his  father's  estate  was  distrib- 
uted to  his  children,  was  in  fact  alive  and  has  demanded 
from  Bert  Hood  that  he  turn  over  to  him  the  part  of 
the  fund  he  received.  That  is  part  of  what  appellant 
by  becoming  surety  for  Bert  Hood  guaranteed  that  he 
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should  do.  Bert  failed  on-  demand  to  perform  that  ob- 
ligation. That  condition  of  the  bond  was  thereby 
broken  and  appellant  became  in  law  liable  to  make 
good  that  breach.  To  compel  appellant  to  perform 
that  obligation  this  suit  is  brought. 

The  declaration  suflSciently  sets  out  appellee  *s  right 
to  recover.  The  plea  of  non  est  factum  to  a  declaration 
in  debt  on  a  specialty,  without  being  verified,  puts 
nothing  in  issue.  At  the  common  law  that  plea  only  put 
in  issue  the  execution  of  the  bond,  and  under  our  stat- 
ute (J.  &  A.  Tf  8589)  it  does  not  do  that  unless  it  is 
verified.  People  v.  Ackermann,  146  HI.  App.  301 ;  Fleet 
V.  Hertz,  98  111.  App.  564 ;  Rudesill  v.  Jefferson  County, 
85  HI.  448.  The  Appellate  Court;  said  of  such  a  plea  in 
Lemon  v.  United  States  Fidelity  <&  Guaranty  Co.  of 
Maryland,  137  111.  App.  265 :  *  *It  (referring  to  the  plea 
of  non  est  factum)  admits  all  the  material  averments  of 
the  declaration  and  the  plaintiff  needed  to  make  no 
proof  of  the  breaches  contained  in  its  declaration,  as 
the  plea  admitted  them. '  *  Neither  do  notices  of  special 
matters  of  defense  raise  issues  of  law  or  fact.  These 
notices  cannot  be  demurred  to,  admitted  or  denied.  All 
such  notices  amount  to  is  to  permit  the  introduction 
of  proof,  if  material,  of  special  defenses  without  plead- 
ing the  same.  Bailey  v.  Valley  Nat.  Bank,  127  111.  332- 
339.  Appellee  might  well  have  had  judgment  without' 
the  introduction  of  any  proof  except  the  bond  sued  on, 
unless  appellant  had  first  introduced  proof  under  the 
notices  of  special  matter  that  made  it  necessary,  which 
it  failed  to  do.  Not  only  was  appellee  entitled  to  a 
judgment  on  the  pleadings  and  the  introduction  in  evi- 
dence of  the  bond,  but  all  the  material  facts  alleged  in 
the  declaration  and  admitted  by  the  pleas  were  amply 
established  by  the  proof. 

Appellant  contends  that  the  order  of  the  County 
Court  directing  the  distribution  of  the  fund  must  be  set 
aside  and  vacated  before  there  can  be  liability  on  the 
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bond.  No  authority  or  valid  reason  has  been  sug- 
gested for  such  a  contention,  and  it  is  manifestly  un- 
tenable. The  bond  sued  on  was  not  given  pursuant  to 
an  order  of  court  but  in  compliance  with  the  terms  of 
the  statute,  and  the  administrator  would  not  have  been 
bound  to,  or  justified  in,  obeying  an  order  of  the  court 
that  required  him  to  distribute  the  fund  without  taking 
bond.  The  court  did  order  the  distribution,  and  it  was 
when  the  administrator  was  about  to  make  the  distri- 
bution ordered  that  the  statute  stepped  in  and  required 
of  him  that  he  take  a  bond.  Without  an  order  of  court 
he  could  not,  without  disregarding  the  statute,  have  dis- 
tributed the  fund  at  all.  The  record  shows  that  the 
bond  had  been  given  and  the  order  for  distribution  had 
been  complied  with  before  this  suit  was  begun.  If  it 
had  not  been  complied  with  the  breach  of  the  bond 
made  the  basis  of  this  suit  would  have  been  impossible. 
Waiving  the  question  as  to  whether  a  court  could  set 
aside  an  order  of  distribution  that  had  been  complied 
with,  it  is  inconceivable  how  so  doing  could  affect  the 
liability  of  appellant  who  became  voluntarily  respon- 
sible for  the  turning  over  of  the  money  received  by 
Bert  Hood  to  its  real  owner  when  he  should  be  foimd 
to  be  alive  and  should  denmnd  it. 

Appellant  also  objects  that  no  demand  was  ever 
made  by  John  Hood  on  the  administrator  for  this 
money.  The  proof  showed  that  the  administrator  had 
turned  it  over  to  Bert  Hood  under  the  order  of  court 
after  a  bond  had  been  given  pursuant  to  the  statute. 
The  condition  of  the  bond,  the  breach  of  which  is  here 
relied  upon,  was  that  Bert  Hood  should  return  the 
money  he  had  secured  from  the  administrator.  John 
Hood  was  under  no  obligation  to  proceed  against  the 
administrator  either  by  demand  or  suit  before  calling 
on  Bert  Hood  for  his  money. 

Appellant  objects  that  John  Hood  was  not  brought 
into  court  in  proof  of  his  own  existence  and  identity. 
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We  know  of  no  rule  requiring  profert  of  a  party  to  be 
made  in  order  to  establish  the  fact  that  he  is  alive,  and 
there  is  no  suggestion  of  how  the  court  could  know  by 
inspection  and  without  proof  whether  the  claimant  was 
the  real  John  Hood  or  a  pretender.  The  course  pur- 
sued is  the  usual  one  adopted  to  establish  the  fact  re- 
ferred to,  and  the  proof  produced  was  ample.  There 
was  no  error  committed  by  the  court  in  this  respect. 

Appellant  next  contends  that  there  was  no  sufficient 
proof  that  Bert  has  not  turned  the  money  in  question 
over  to  John  Hood.  It  is  enough  to  say  of  this  point 
that  the  failure  to  pay  is  alleged  in  the  declaration  and 
admitted  by  the  pleadings.  Hepler  v.  People,  226  111. 
278.  Besides  that,  payment  is  an  affirmative  defense. 
If  appellant  had  pleaded  payment  and  offered  proof  to 
support  the  plea,  then  proof  on  the  part  of  appellee 
might  have  been  necessary,  but  no  such  plea  was  filed 
or  proof  offered. 

Appellant  mentions  the  fact  that  he  claims  improper 
evidence  was  admitted.  The  case  was  tried  by  the 
court  without  a  jury  and,  if  any  evidence  was  admitted 
that  was  not  strictly  proper,  the  court  would  not  con- 
sider it  and  no  harm  would  result. 

Several  propositions  were  submitted  as  propositions 
of  law  and  some  of  them  come  properly  under  that 
title.  They  were  all  marked  refused  by  the  court.  The 
correctness  of  the  court's  rulings  in  that  respect  is 
shown  by  what  has  already  been  said. 

No  other  claimed  errors  have  been  argued  by  the  ap- 
pellant. 

No  errors  appear  in  this  record  and  the  judgment  is 
affirmed. 

Affirmed. 
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Clarenee  W.  Hughes,  Master  In  Chancery,  for  use  of 
John  Hood,  Appellee,  t.  Chicago  Bonding  &  Sure- 
ty Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  Waltcb 
Bbeweb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1917.  Affirmed.  Opinion  filed  October  11,  1917.  Certiorari  denied 
by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

Action  in  debt  on  a  bond  by  Clarence  W.  Hughes, 
master  in  chancery  of  Coles  county  Circuit  Court,  who 
sues  for  the  use  of  John  Hood,  plaintiff,  against  the 
Chicago  Bonding  &  Surety  Company,  defendant.  The 
bond  was  given  by  Edward  Hood  to  plaintiff  Hughes  in 
accordance  with  the  terms  of  the  order  distributing  the 
estate  of  John  Hood  on  the  presumption  of  the  latter *8 
death  and  intestacy  and  defendant  was  surety  on  such 
bond.  One  claiming  to  be  John  Hood  subsequently  ap- 
peared and  demanded  of  Edward  Hood  the  amount 
given  him  under  the  order  of  distribution,  to  secure  the 
refunding  of  which  the  bond  in  suit  had  been  given,  and 
notice  of  these  facts  were  given  defendant.  Payment 
not  having  been  received,  action  was  brought  on  the 
bond.  Defendant's  demurrer  to  the  declaration  was 
overruled  and  it  filed  an  unverified  plea  of  non  est  fac- 
tum and  gave  notice  of  special  matters  of  defense. 
The  case  was  tried  by  the  court  without  a  jury,  the  is- 
sues were  for  plaintiff  and  judgment  was  for  plaintiff 
for  the  amount  of  the  bond,  to  be  satisfied  upon  the 
pajTnent  of  $1,238.79  and  costs,  from  which  judgment 
defendant  appeals.  The  proceeding  is  similar  to  that 
of  Beggs  v.  Chicago  Bonding  <&  Surety  Co.,  ante, 
p.  621. 
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Sabath,  Staffobd  &  Sabath  and  Cbaiq  &  EaNZEL,  for 
appellant. 

Haset  p.  Cofeb  and  Ajlbebt  C.  and  Ben  F.  Andes- 
soN^  for  appellee. 

Mb.  Pbesidikg  Justice  Gbayes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  EzBCcrroBS  Ain>  administrators — what  not  estential  to  re- 
covery  hy  person  whose  estate  was  distributed  on  supposition  o/f 
death.  The  vacating  and  setting  aside  of  the  order  for  the  distribu- 
tion of  an  estate  on  a  presumption  of  death  and  intestacy  is  not 
essential  to  a  recovery  against  the  surety  on  a  bond  given  by  a 
distributee  for  the  refund  of  his  share  in  case  the  supposed  deceased 
be  alive.  B\)llowing  Beggs  v,  Chicago  Bonding  d  Surety  Co.,  ante, 
p.  621. 

2.  Appeal  and  ebbor,  |  1712* — when  error  of  trial  court  in  over- 
ruling motion  wiU  not  he  reversed.  A  Judgment  will  not  be  reversed 
because  of  the  overruling  of  a  motion  by  the  trial  court  where  no 
reason  is  given  in  appellant's  argument  wh7  the  motion  should 
have  been  allowed. 

3.  Appeal  and  error,  S  1488* — when  error  in  overruling  motion  to 
suppress  deposition  is  harmless.  Where  a  case  is  tried  by  the  court 
without  a  lury»  error  in  overruling  a  motion  to  suppress  a  deposition 
is  harmless. 

4.  Bonds,  i  37* — what  is  sufficient  proof  of  nonpayment  of  debt. 
Where  the  declaration  in  an  action  in  debt  on  a  bond  avers  that 
the  bond  is  not  paid  and  the  averment  is  admitted  by  the  plea,  fur- 
ther proof  of  nonpayment  Is  not  necessary. 

5.  Patmbnt,  I  24* — as  an  normative  defense.  Payment  is  an 
alDrmatlve  defense. 


•S«e  mimola  Notes  DI*m«»  Vols.  XI  to  XV,  and  ComvlAUvo  QiamHmwij, 
t«9le  and  — ctlon  iiamb«r. 


630  Appellate  CouitTS  of  Illinois. 

Hughes  y.  New  England  Casualty  Co.,  207  111.  App.  630. 


Clarence  W.  Hughes,  Master  In  Chancery,  for  use  of 
John  Hood,  Appellee,  t.  New  England  Casualty 
Company,  now  known  as  New  England  Equitable 
Insurance    Company    of    Boston,    Massachusetts, 

Appellant. 

* 

(Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  Waltkb 
Bbeweb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1917.  Affirmed.  Opinion  filed  October  11»  1917.  Certiorari  denied 
by  Suprejne  Court  (making  opinion  final). 


Statement  of  the  Case. 

Action  by  Garence  W.  Hughes,  master  in  chancery 
of  Coles  county  Circuit  Court,  who  sues  for  use  of 
John  Hood,  plaintiff,  against  the  New  England  Casual- 
ty Company,  now  known  as  New  England  Equitable  In- 
surance Company  of  Boston,  Massachusetts,  defendant. 
The  facts,  herein,  except  as  to  the  principal  in  the  bond 
and  amount  thereof,  are  identical  with  those  in  Hughes 
V.  Chicago  Bonding  &  Surety  Co.,  ante,  p.  628,  which 
case  disposes  of  the  present  one. 

WiLKERSON,  CaSSELS  &  POTTEB  End  CbAIO  &  KiNZEL, 

for  appellant. 

Habby  p.  Cofbb  and  AiiBEBT  C.  and  Ben  P.  Andeb- 
soN,  for  appellee. 

Mb.  Pbesiding  Justice  Gbavbs  delivered  the  opinion 
of  the  court 
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Ida  Lnndsey^  Appellee,  t.  Butler  Fonts,  Administrator, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon.  Habrt 
11  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1917.  Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded.   Opinion  filed  October  11,  1917. 

Statement  of  the  Case. 

Action  by  Ida  Lundsey,  plaintiff,  against  Bntler 
Fouts,  administrator  of  the  estate  of  Mary  S.  Carton, 
deceased,  defendant,  on  a  claim  for  services  rendered 
defendant's  intestate.  From  a  judgment  for  plaintiff 
for  $432,  defendant  appeals. 

M.  T.  EoBisoN,  for  appellant ;  B.  L.  Catbon,  of  coun- 
sel. 

Habvby  H.  Athebton  and  E.  L.  Webbb,  for  appellee. 

Mb.  PBEsmiNG  JusTiCB  Gbaves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

DAMA0K8,  I  153* — v>hen  verdict  for  pergonal  serviceM  <u  nur^e  U 
exceptive.  Verdict  of  $432  for  services  rendered  as  practical  nurse 
for  a  part  of  the  time  for  a  period  of  216  days,  held  excessive. 


•Sm  niiDois  NotM 


«  IMMt*  Vols.  XI  to  XV.  Mid  CamolailT*  <|Mrtorij,  Mim« 
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Paul  F.  Beech  Co.  v.  Forbee,  207  IIL  App.  632. 


Paul  F.  Beeeb  Company,  Appellant,  t.  iLeslIe  Forbes, 

Sheriff,  Appellee. 

(Not  to  lie  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon. 
George  A.  Sentel,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  Affirmed.  Opinion  filed  October  11,  1917.  Re- 
bearing  denied  December  1,  1917. 

Statement  of  the  Case. 

Replevin  by  Paul  F.  Beech  Company,  plaintiff, 
against  Leslie  Forbes,  sheriff,  defendant,  to  recover 
possession  of  a  piano  held  under  levy  of  an  execution. 
From  a  judgment  for  defendant,  plaintiff  appeals. 

E.  B.  Mitchell  and  Sterling,  Livingston  &  Wnnv 
MOBS,  for  appellant. 

L.  E.  Herbiok  and  W.  F.  Qray,  for  appellee. 

Mb.  PBEsmiNG  Justice  Gbaves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Replevin,  |  124* — when  evidence  thotos  recovery  5y  Meller  of 
goods  Bold  under  conditional  eontruct  "before  levy  of  eaecvtkm. 
In  an  action  of  replevin  to  recover  possession  of  goods  sold  under 
conditional  contract  in  the  hands  of  a  sheriff,  evidence  as  to  whether 
plaintift  had  regained  possession  of  the  goods  before  the  levy  of 
an  execution  by  defendant,  held  sufficient  to  wipport  a  fln^«g  la 
favor  of  defendant. 


•Sm  nilnolB  Notes  Dlg«f«»  Tola.  ZI  to  XY,  and  Ciimii]«aT«  Quartany. 
topte  and  wetton  niimlMr.  ^  ^* 
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Kreitzer  y.  Lake  Erie  A  Western  R.  Co.,  207  111.  App.  633. 


W.  A.  Kreitzer,'  Appellee,  t.  Lake  Erie  &  Western 

Railroad  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Thomas 
M.  Rabbis,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1917.  Affirmed.  Opinion  filed  October  11,  1917.  Rehearing 
denied  December  1,  1917.   '    ^ 

Statement  of  the  Case. 

Action  by  W.  A.  Kreitzer,  plaintiff,  against  the  Lake 
Erie  &  Western  Railroad  Company,  defendant,  to  re- 
cover for  com  alleged  to  have  been  destroyed  by  a  fire 
cansed  by  a  spark  from  a  locomotive  owned  and  op- 
erated by  defendant.  From  a  judgment  for  plaintiff 
for  $717.40,  defendant  appeals. 

Cloud  &  Thompson,  for  appellant. 

Schneider  &  Schneider,  for  appellee. 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  {  1236* — when  insufflciency  of  declaration 
cannot  be  complained  of  on  appeal.  Where  It  does  not  appear 
from  the  record  that  a  declaration  was  challenged  In  the  trial 
court  by  demurrer  or  by  motion  In  arrest  of  judgment  or  In  any 
other  way,  but  It  was  pleaded  to  and  evidence  offered  to  rebut 
Its  allegations.  Its  insufficiency  cannot  be  complained  of  on  appeaL 

2.  Railboads,  f  932* — when  evidence  supports  verdict  for  plain- 
tiff in  action  for  damages  for  loss  of  property  hy  fire.  In  an  action 
to  recover  for  the  loss  of  com  alleged  to  have  been  destroyed 
by  a  fire  set  by  a  spark  from  defendant's  locomotive,  evidence 
held  sufficient  to  support  a  verdict  for  plaintiff. 

•8«e  UllBoU  Note*  Dlcesi,  VoU.  XI  to  XV,  and  CnmuUiUY*  Quarterly. 
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ACCORD  AND  SATISFACTION. 

Acceptance  of  check — what  constitutes,    p.  393. 

Defense  of — when  not  available  between  landlord  and  tenant    p.  310. 

Evidence — what  weight  given  denial  of  creditors  that  check  had 

words  indicating  full  payment  of  indebtedness  upon  it  at  time 

received,    p.  393. 
Question  for  jury — when  is.    p.  408. 
Retention  of  check — when  constitutes,    p.  408. 

ACCOUNT   STATED. 
Creation — ^when  occurs,    p.  197. 

ACTIONS  AND  DEFENSES. 

Damages — ^what  recoverable  In  one  action  for  continuing  trespass, 
p.  244. 

when  all  for  trespass  must  be  recovered  In  one  action,    p.  244. 

Premature — when  action  for  rent  is  not    p.  159. 

when  action  for  replevin  is.    p.  155. 

when  Judgment  should  be  rendered  for  plaintiff  although  ac- 
tion is.    p.  156. 

Trespass  quare  clausum  fregit — ^unassignability  of  action  of.    p.  244. 

ADULTERY. 

Contriction^— what  evidence  is  insufficient  to  sustain  conviction, 
p.  154. 

what  evidence  is  sufficient  to  austain  conviction  for.    p.  154. 

Crime  o/-^what  constitutes,    p.  154. 

ALTERATION  OF  INSTRUMENTS. 

Material  aUeration — ^what  constitutes  of  note  releasing  guarantor. 

p.  54. 
Receipt — ^when  shown  not  to  have  been  offered,     p.  600. 

APPEALS  AND  ERRORS. 

Abstract — what  are  requisites  of.    p.  152. 

when  insufficient,    pp.  144,  152,  313. 

Affirmance — what  constitutes  of  judgment  within  appeal  bond, 
p.  156. 

(635) 
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Affirmance — when  for  insufficiency  of  abstract  proper,    pp.  149,  152. 

when  proper,    pp.  144,  262. 

Appeal — when  costs  allowed  because  dilatory,    p.  469. 

Appeal  hand — what  is  effect  of  asslgnm^t  of  Judgment  on.    p.  156. 

Argument — what  is  effect  of  failure  to  make  as  to  points,    p.  459. 

what  points  may  not  be  urged  in.    p.  457. 

Bill  of  exceptions— how  language  used  in  argument  of  counsel  must 

be  preserved,    p.  572. 

necessity  of.    p.  109. 

right  of  plaintiff  in  error  to  avail  himself  of  in  another  case. 

p.  109. 
what  must  appear  in.    pp.  62,  549. 

—  what  must  be  preserved  by.    p.  134. 

Brief — ^necessity  of  specifically  pointing  out  error  in.    p.  457. 

what  is  improper  matter  in.    p.  821. 

when  reply  is  defective,      p.  168. 

Cure  of  error — when  error  in  admission  and  exclusion  of  evidence 

as  to  wealth  of  defendant  is  cured,    p.  197. 
-^-  when  error  in  giving  instruction  directing  verdict  not  cored. 

p.  592; 

Damages — ^when  Judgment  not  disturbed  because  of  inadequacy  of. 

p.  314. 
Decision  of  trial  court — ^when  on  controverted  questions  of  fact  not 

disturbed,    p.  139. 
Declaration — when  insufficiency  of  cannot  be  complained  of  on  ap- 
peal,   p.  632. 
Defenses — when  not  available  on  appeaL    p.  145. 
Dismissal  of  torit  of  error — when  to  review  and  reverse  Judgment 

proper,    p.  505. 
Error — when  affecting  nonappealing  codefendant  may  not  be  urged. 

p.  396. 
Evidence — ^when  admission  of  incompetent  cannot  be  complained 

of.    p.  409. 

when  error  in  admission  of  cannot  be  complained  of.    p.  593. 

when  presumed  sufficient  to  sustain  Judgment,    p.  24. 

Final  order — what  is.    p.  165. 

Findings — when  based  on  conflicting  evidence  not  disturbed,    p.  57. 
Findings  of  chancellor — ^when  against  weight  of  evidence,    p.  513. 
when  as  to  defendant's  financial  ability  to  pay  alimony  not 

disturbed,    p.  463. 

—  when  not  set  aside,    p.  617. 

Findings  of  fad  hy  master — what  weight  given,    p.  818. 
^—  when  approved  by  chancellor  not  disturbed,    p.  318. 
Former  appeal — ^when  decision  on  binding,    p.  221. 
Harmless  error — ^what  is,    p.  471. 

when  cross-examination  of  witnesp  is.    p.  427. 

when  error  in  overruling  motion  to  suppress  deposition  Is. 

p.  628. 
— --S  when  exclusion  of  evidence  is.    pp.  179,  409. 
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HarmJeuM  error — ^when  impeaching  question  is.    p.  427. 

when  improper  admission  of  evidence  is.      pp.  57,  621. 

when  inconsistency  in  Jury's  findings  in  suit  in   equity  is. 

p.  617. 

when  increasing  ad  damnum  in  presence  of  Jury  is.    p.  11. 

when  instruction  referring  to  declaration  is.    p.  464. 

when  instructions  on  wanton  and  wilful  misconduct  of  driver 

of  automobile  are.    p.  48. 

Instruction — ^when  error  ifi  giving  erroneous  cannot  be  complained 
of.    p.  31. 

when  error  in  not  cured  by  correct  instruction,    p.  15. 

Invited  error — when  erroneous  decision  of  court  may  not  be  com- 
plained of.    p.  463. 

Judgment — ^when  Joint  reversed  as  to  both  defendants,    p.  354. 

Objection — ^when  as  to  immateriality  of  evidence  too  late.    p.  430. 

when  of  variance  is  too  late.    p.  311. 

when  that  employer  is  under  Workmen's  Compensation  Act  is 

too  late.    p.  311. 

when  to  admission-  of  impeaching  evidence  not   considered. 

p.  31. 

when  to  evidence  may  not  be  raised,    p.  415. 

when  to  statement  elicited  on  cross-examination  of  witness 

may  not  be  raised,    p.  51. 
Overruling  motion — when  error  in  not  reversible,    p.  628. 
Pleading — when  failure  to  traverse  answer  may  not  be  taken  advan* 

tage  of.    p.  169. 
Treservation   of  questions  for  review — necessity   of   pointing   out 

variance  in  trial  court    p.  197. 
Presumption — when  presumed  court  followed  rules  in  calling  case. 

p.  227.    . 
when  presumed  that  evidence  omitted  from  bill  of  exceptions 

warranted  Judgment,    p.  302. 
when  presumed  that  evidence  sufiicient  to  sustain  findings  of 

master  and  decree,    p.  313. 
when  presumed  that  omission  of  allegations  relieving  plaintiff 

from  assumption  of  risk  in  amended  declaration  was  inten- 
tional,   p.  517. 
when  presumed  trial  court  decided  that  notes  and  mortgage 

were  sufficient  to  give  plaintifT  in  replevin  possession,    p.  125. 
Prohate  appeal — when  dismissal  by  court  on  own  motion  proper. 

p.  165. 
Record — when  not  searched  for  matter  not  in  abstract,    p.  125. 

who  has  duty  to  make  complete,    p.  313. 

Remandment — ^when  for  new  trial  proper,    p.  345. 
when  not  made  for  new  trial,    p.  430. 

when  with  directions  to  expunge  erroneous  order  is  proper. 

p.  112. 
Reversal — when  admission  of  evidence  in  trial  by  court  is  ground 

for.    p.  73. 
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Reversal — when  as  against  all  Joint  defendants,     p.  386. 

when  granted  pro  forma  without  remanding,    p.  18. 

when  must  be  had  as  to  both  defendants  sued  jointly,    p.  209. 

when  pro  forma  is  proper,    pp.  564,  576. 

when  proper  because  of  insufficiency  of  record,    p.  516. 

when  with  directions  to  permit  defendant  to  demur  or  plead 

to  declaration  proper,    p.  123. 
Reversible  error — when  instruction  is.    p.  427. 
Revieto — what  not  subject  of  on  appeal  from  decree  dismissing  bill 

for  want  of  equity,    p.  34L 

what  subject  of.    p.  123. 

when  error  of  court  in  exclusion  of  evidence  is  not  subject  of. 

p.  389. 
Statutory  damages  for  delay — ^when  properly  awarded,    p.  199. 
Stenographic  record — what  reviewed  where  stricken  from  record. 

p.  24. 
Verdict — what  considered  in  determining  whether  against  weight 

of  evidence,    p.  562. 
when  for  plaintiff  in  action  by  servant  for  services  Is  against 

manifest  weight  of  evidence,    p.  564. 

when  not  against  manifest  weight  of  evidence,    p.  46. 

when  not  disturbed,    p.  200. 

Waiver  of  defense — ^when  defense  that  widow  waived  any  claim  for 

damages  for  failure  to  claim  for  dower  is  unavailable,    p.  51 L 
Waiver  of  objections — ^when  to  evidence  occurs,    p.  430. 
Writ  of  error — when  sole  remedy  for  review  of  Judgment    p.  6. 

APPEARANCa 
Effect — what  is  of.    p.  62. 

ARBITRATION  AND  AWARD. 

Due  process  of  law — ^when  party  may  not  claim  that  notice  Is  not 

p.  74. 
/ttri^dicfiori'— what  is  effect  of  service  of  notice  in  another  State; 

p.  74. 

when  court  has  upon  finding  of  award,    p.  74. 

Notice  of  final  judgment — what  is  character  of.    p.  74. 

ASSAULT  AND   BATTERY. 

Assault  by  conductor  on  former  passenger — when  carrier  not  liable 
for.    p.  314. 

Damages — ^when  not  inadequate,    p.  314. 

Conviction — ^when  for  assault  with  deadly  weapon  sustained  by  evi- 
dence,   p.  228. 

Instruction — when  erroneous  as  not  conforming  to  declaration. 
p.  26. 
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Instruction — when  on  liability  of  carrier  for  assault  by  conductor 
is  correct    p.  314. 

ASSIGNMENT. 

Action  of  quare  clausum  fregit — unassignabillty  of.    p.  244. 
Lease — ^when  is  invalid,    p.  302. 

ASSUBffPSIT,  ACTION  OP. 

Action — ^when  lies.    p.  526.  * 

Money  had  and  received  for  use  of  another — ^what  is  nature  of  ao- 

tion  for.    p.  175. 
Receipt  of  money  for  use  of  another — ^when  by  agent  does  not 
occur,    p.  175. 

ATTACHMENT. 

Affidavit — ^when  sufficient  to  give  court  jurisdictioiL    p.  62. 

Compromise — when  voluntary  of  action  shown,    p.  442. 

Estoppel — when  defendant  in  attachment  action  estopped  to  com- 
plain that  writ  was  wrongfully  sued  out    p.  442. 

Evidence — when  sufficient  to  support  Judgment  for  plaintifp.    p.  62. 

ProJ)aJ>le  cause  and  want  of  malice — when  in  suing  out  writ  is 
shown,    p.  442. 

Refusal  to  grant  m4>tion  to  dissolve — ^when  question  whether  court 
erred  in  not  considered,    p.  62. 

Wrongfully  suing  out  writ — what  need  not  be  shown  to  maintain 
action  for.    p.  442. 

when  probable  cause  and  want  of  malice  may  be  shown  In 

defense  to  action  for.    p.  442. 

ATTORNEY  AND  CLIENT. 

Contract — ^what  property  shown  to  be  subject  of  for  services,    p.  894. 
Evidence — ^what  must  be  shown  in  action  to  recover  on  contract 

for  services  for  recovering  or  aiding  in  recovering  property 

wrongfully  withheld  from  client    p.  394. 
Questions  for  jury — what  are  in  action  for  services  of  attorney, 

p.  197. 
Wrongful  withholding  of  property  of  client  hy  third  person — ^when 

not  shown,    p.  394. 

AUTOMOBILES. 

Care  to  avoid  collision — ^what  degree  required  of  passenger  in  car. 

p.  209. 
Contril>utory  negligence — ^when  plaintlfT  not  guilty  of.    p.  48. 
Conviction  for  driving  while  intoxicated — ^when  evidence  sufficient 

to  sustain,    p.  174. 
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Driving  on  left  tide  of  ttreet  oar — when  existence  of  obstruction 

on  right  side  is  immaterial  In  action  for  personal  injuries. 

p.  48. 
Evidence — ^what  properly  excluded  in  action  for  personal  Injuries. 

p.  48. 
Oarage — when  lease  not  construed  as  warranting  use  of  demised 

premises  as.    p.  343. 
instructions — ^when  In  language  of  ordinance  prohibiting  passing  to 

left  of  street  car  sufficient    p.  48. 
when  on  contributory  negligence  of  drlyer  killed  at  raUroad 

crossing  erroneous,    p.  619. 
when  on  speed  of  car  in  city  constituting  prima  facie  evidence 

of  negligence  correct    p.  48. 
Insurance — ^what  does  not  constitute  theft,  robbery  or  pilferage, 

within  burglary  policy,    p.  492. 
Negligence — when  of  passenger  in  car  colliding  with   motorcycle 

shown,    p.  209. 
Passing  to  left  of  street  car — ^when  pedestrian  has  right  of  action 

for  violation  of  ordinance  as  to.    p.  48. 
Wanton  and  wilful  conduct  of  chauffeur — ^when  not  shown,    p.  48. 

BANKRUPTCY. 

Decree — ^when  of  referee  as  to  title  to  property  purchased  from  re- 
ceiver is  res  Judicata  as  to  purchaser  and  agent    p.  338. 

Notice  of  rights  of  third  person — ^when  agent  purchasing  property 
from  receiver  deemed  to  have.    p.  338. 

Receiver — when  liable  for  conversion  of  property  purchased  from 
him.    p.  338. 

Bales — what  is  effect  of  by  receiver  of  property  not  owned  by  bank- 
rupt   p.  338. 

BANKS  AND  BANKING. 

Deposit — ^what  constitutes  prima  facie  case  in  action  to  recover 
savings,    p.  96. 

when  evidence  supports  verdict  for  plaintift  in  action  to  re- 
cover,   p.  96. 

Evidence — when  exclusion  of  is  proper,    p.  96. 

Pass  hooks-^wh&t  is  effect  of  delivery  of  to  third  person,    p.  324. 

Payment  of  collections  to  agents  of  depositors — when  bank  collect- 
ing money  in  foreign  bank  is  liable  for.    p.  324. 

BASTARDS. 

Unmarried  relatrix — ^when  inference  as  to  supported  by  evidence, 
p.  144. 

BILLS  AND  NOTES. 

See  Negotiabus  Inbtbuiients. 
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BOARDS  OP  TRADE  AND  EXCHANGE. 

Evidence — ^wben  defendant  muBt  show  damage  by  breach  of  contract 
of  credit  with  brokers,    p.  221. 

BONDS.  ' 

Fatture  to  pay  debt — ^wbat  sufficient  proof  of.    p.  621. 

Indemniiv — when  questions  for  jury  whether  insurer  waived  limi- 
tation clause  for  commencement  of  action  on  bond.    p.  483. 

Judgment — ^when  may  be  had  by  introduction  of  bond  alone  as  evi 
dence.    p.  621. 

yonpayment  of  dehte — ^what  sufficient  proof  of.    p.  628. 

BROKERS. 

Commi$8ioni—irhen  entitled  to.    p.  409. 

when  not  shown  to  be  excessive,    p.  414. 

Employment — ^when  shown,    p.  409. 

Endeavors  in  hehalf  of  otoners — when  shown  that  broker  used  best 

p.  414. 
Evidence — ^when  as  to  value  of  services  is  shown,    p.  409. 
Feee — ^when  implied  obligation  to  pay  usual  arises,    p.  409. 
Inetruction — when  on  right  to  commissions  is  not  erroneous,    p.  409. 
Procuring  cause  of  sale — ^when  evidence  shows  broker  to  be.    p.  409. 

BniIJ:>ING   AND   CONSTRUCTION   CONTRACTS. 

Judgment — ^when  for  plaintift  in  action  by  subcontractor  against 
general  contractor  for  breach  of  contract  not  sustained  by 
evidence,    p.  882. 

Question  for  jury — ^when  whether  contract  exists  between  contractor 
and  subcontractor,    p.  383. 

Substantial  performance— when  only  necessary,    p.  813. 

BUUS  SAliES. 
See  Fraudxtlsnt  CoNVETAKoiea. 

CANCEUuATION  OP  INSTRUMENTS, 

Fraud — ^when  in  action  to  cancel  note  for  corporate  stock  and  bor- 
rowed money  shown,    p.  396. 

CARRIERa 

Agent  of  shipper — ^when  refining  company  ia»  in  seating  of  valve 

and  loading  tank  cars.    p.  243. 
Assault  on  passenger — ^when  carrier  not  liable,    p.  26. 

when  carrier  not  liable  for  by  conductor  on  former  iiasaenger, 

p.  814. 
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Assault  on  passenger — ^when  instruction  erroneoaft.     p.  26. 

Bill  of  lading — when  of  interstate  shipment  construed  as  contract 

of  connecting  carrier,    p.  316. 
when  shipper  and  agent  not  asking  for  unconditional  bound 

by  bill  issued,    p.  577. 
Care  towards  passengers — ^what  decree  of  required,    p.  562. 
Claim  lor  dainages — what  does  not  constitute  waiver  of  provlaloa 

in  bill  of  lading  as  to  time  for  filing,    p.  176. 
what  evidence  required  to  estaUish  waiver  of  time  limit  for 

filing,    p.  176. 
what  is  waiver  of  time  limit  for  presentation  of  by  carrier. 

p.  290. 

when  contention  that  not  timely  made  is  without  merit    p.  89. 

when  evidence  is  insufliclent  to  establish  waiver  of  time  limit 

for  filing,    p.  176. 
Contributory  negligence — when  passenger  stepping  or  thrown  from 

car  when  on  rear  platform  of  street  car  guilty  of.    p.  544. 
Damages — what  is  measure  of  for  unreasonable  delay  in  shipment 

of  freight    p.  89.  i 

Defective  valve  in  tank  car — ^when  carrier  charged  with  notice  of. 

p.  243. 
Delay  in  transportation  of  freight — ^what  constitutes  unreasonable. 

p.  89. 

when  satisfactory  explanation  of  not  shown,    p.  89. 

Duty  to  protect  prospective  passengers — ^when  does  not  exist    p.  464. 
Evidence — ^when  burden  on  carrier  to  explain  delay,    p.  89. 
when  carrier  presumed  negligent  in  causing  injury  to  pas- 
senger resulting  from  own  apparatus,    p.  562. 
when  negligence  of  carrier  and  lack  of  negligence  by  passenger 

boarding  car  shown,    p.  44. 
Freight  charges— ^when  consignee  liable  for.    p.  68. 

when  consignee  not  liable  for.    p.  58. 

when  original  reconsignee  is  not  liable  for.    p.  58. 

Initial — ^when  liable  for  failure  to  transport  reconsigned  Interstate 

shipment  to  destination,    p.  338. 
when   liable   for   injury  to   interstate   reconsigned   shipment 

under  Carmack  Amendment    p.  333. 
Instructions — when  in  action  by  passenger  for  personal  injuries 

erroneous  as  being  inapplicable  to  evidence,    p.  384. 
when  on  liability  of  carrier  for  assault  by  conductor  correct 

p.  314. 
when  that  overhang  of  car  striking  prospective  passenger  need 

not  be  considered  is  properly  refused,    p.  464. 
Interstate  shipment — what  is  liability  of  carrier  of  for  damage  or 

loss  of  property,    p.  316. 
Limitation  of  liability  of  initial  carrier  to  oton  line — ^when  in  con- 
tract of  shipment  of  live  stock  is  valid,    p.  677. 
Loading — ^what  defects  in  carrier  not  liable  for.  where  shipper  ae- 

sumes  responsibility,    p.  243. 
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Lo99  in  loading  and  unloading  goods — when  carrier  liable  for. 
p.  243. 

L088  of  gasoline — when  carrier  not  liable  for.    p.  243. 

Negligence — ^when  shown  In  falling  to  allow  passenger  and  child 
reasonably  sufficient  time  to  alight,    p.  345. 

yuniber  of  articles  in  shipment — when  shown,    p.  89.  • 

Pleading — when  statement  of  claim  Is  sufficient  In  action  against 
initial  interstate  carrier  for  injury  to  goods,    p.  333. 

Prima  fade  proof  of  condition  of  goods — ^when  bill  of  lading  is  as 
to  at  time  of  receipt  of  goods  by  Initial  carrier,    p.  316. 

Qvestion  for  jury — ^when  due  care  of  passenger  alighting  from  left 
side  of  car  before  step  is  lowered  is.    p.  562. 

^  when  whether  motorman  had  notice  that  prospective  passenger 

expected  car  to  stop  before  rounding  curve,    p.  464. 

Receipt  of  canned  goods  in  unfrozen  condition — ^when  by  terminal 
carrier  shown,    p.  816. 

Beating  of  gasoline  tank  car — ^what  la  duty  of  carrier  as  to.    p.  243. 

Signature  of  agent  to  contract  of  shipment — when  shown  to  have 
been   made  under  directions   of   shippers,    p.   577. 

Step  or  appliance  for  alighting  passenger — ^when  duty  is  imposed 
upon  carriers  to  provide,    p.  562. 

Terminal  carrier — ^when  action  for  breach  of  contract  may  be  main- 
tained against,    p.  316. 

Transportation  of  goods — ^what  are  rights  of  shipper  as  to  time  for. 
p.  145. 

when  carrier  liable  for  failure  to  make  with  reasonable  dis- 
patch,   p.  145, 

Trespasser — when  passenger  becomes,    p.  814. 

CHATTBL  MORTGAGES. 

Assignment  of  note — when  not  Invalidated  for  not  stating  on  face 

to  be  secured  by  chattel  mortgage,    p.  321. 
Indebtedness — when  not  affected  by  fact  that  note  does  not  recite 

on  face  fact  of  security,    p.  390. 
Bale  of  chattel — what  are  rights  of  mortgagee  upon  unauthorized 

without  satisfaction  of  indebtedness,    p.  890. 

CITIES  AND  YILLAGEa 

Acts  of— how  can  be  proved,    p.  609. 

Appeal — when  presumed  that  complaint  conformed  to  ordinance. 

p.  50. 
Compensation — ^when  illegality  of  appointment  of  officer  precludes 

recovery  of.    p.  138. 
Conviction  for  driving  automobile  while  intoxicated — when  evidence 

sufficient  to  sustain,    p.  174. 
Damages  resultii^  from  acts  of  others — when  city  not  liable  for. 

p.  609. 
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Electric  light  poles — ^what  is  duty  as  to  maintenance  of  on  street 
in  safe  condition,    p.  494. 

failure  to  construct  sewers  and  drains — ^when  not  liable  for  injuries 
due  to.    p.  609. 

Oambling — ^wben  evidence  sufficient  to  sustain  conviction  for  vio- 
lation of  ordinance  as  to.    p.  50. 

2^egligence — wh^n  city  not  liable  for.    p.  614. 

when  city  not  liable  for  failure  to  abate,    p.  609. 


when  city  not  liable  for  injuries  resulting  from  created  by 

others,    p.  609. 
when  of  city  in  maintenance  of  electric  light  poles  in  dangw- 

ous  condition  shown,    p.  494. 
Officers — ^what  is  authority  of  president  of  village  board  of  trustees 

as  to  removal  of.    p.  411. 
what  is  power  of  president  of  village  board  of  trustees  as  to 

appointment  of.    p.  411. 

when  power  to  remove  village  exists,    p.  411. 

Ordinance — ^what  is  eifect  of  requiring  repair  of  portion  of  street 

occupied  by  street  railroad,    p.  430. 
when  must  be  certified  on  appeal  from  Municipal  Court  of 

Chicago,    p.  50. 
when  of  park  commissioner  limiting  use  and  facilities  In  park 

is  void.    p.  449. 
ParTc — ^when  exclusion  from  may  be  enjoined,    p.  449. 
Park  commissioners — what  is  nature  of  title  of  in  Irving  Park 

District    p.  449. 
Police  patrolman — what  are  essentials  of  petition  for  mandamus 

for  reinstatement  of.    p.  350. 
what  is  effect  of  organization  of  City  of  Chicago  under  Cities 

and  Villages  Act  as  to  continuation  of  position  of  as  city  office. 

p.  350. 
when  petition  for  mandamus  for  reinstatement  of  does  not 

show   appointment   of.    p.   350. 
when  petition  for  mandamus  for  reinstatement  of  shows  no 

legal  right  to  position  as  public  office,    p.  350. 
Prosecution  for  violation  o/  ordinance — ^what  must  be  proved  in. 

p.  69. 
Proximate  cause — when  shown  that  electric  shock  frcnn  city  light 

poles  was  of  death  of  boy.    p.  494. 
Sewage — ^when  city  not  liable  for  injuries  to  property  caused  by 

discharge  of.    p.  609. 
YioUUion  of  ordinance — what  proof  is  required  to  sustain  conviction 

for.    p.  174. 

CIVIL.  SERVICE. 

Commission — what  capacity  acts  in.    p.  365. 

Evidence — ^what  presumption  does  not  arise  as  to  iarifldiction  of 
commission,    p.  365. 
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Examination — ^when  commission  may  set  aside,    p.  38. 

when  fraud  by  commission  in  setting  aside  not  shown,    p.  38. 

JuriMdiction — ^how  of  commission  should  be  shown,    p.  365. 

when  return  of  commission  to  writ  of  certiorari  is  insufficient 

to  show.    p.  365. 
Reinatatement — ^when  patrolman  guilty  of  laches  in  seeking,    p.  350. 


COMMERCE. 

Hephum  Ad — ^what  was  purpose  of.    p.  290. 
Inierstaie — when  railroad  employee  engaged  in.    p.  86. 

when  railroad  engaged  in.    p.  25. 

Question  of  fad — ^when  engagement  In  interstate  by  railroad  is. 
p.  665. 

COMPROMISE  AND  SETTLEMENT. 
Compromise — when  voluntary  of  attachment  action  shown,    p.  442. 

CONFLICT  OF  LAWS. 

Adion  for  injuries — what  law  govems  where  contract  of  serrice 
made  in  foreign  state,    p.  7. 

CONSPIRACY. 

Boycotts — unlawfulness  of.    p.  264. 

Charge — ^what  will  not  support,    p.  106. 

Common  lotr— what  constitutes,    p.  264. 

Conviction — what  evidence  sufficient  to  sustain  for  conspiracy  by 

attorney  and  others  to  induce  witness  to  leave  State,    p.  218. 
Definition  o/— what  is.    p.  106. 
Essentials — ^what  is  not  one  of.    p.  230. 
Evidence — ^when  error  to  require  defendant  to  answer  to  questions 

whether  acquainted  with  notorious  confidence  men.    p.  230. 
when  of  defrauding  others  by  confidence  game  is  admissible. 

p.  230. 
Existence  in  State — ^when  occurs,    p.  230. 
OuiU  beyond  reasonable  doubt — when  evidence  shows,    p.  230. 
Harmless  error — ^when  admission  of  hearsay  evidence  is.    p.  218. 

when  erroneous  admission  of  evidence  is.    p.  218. 

when  exclusion  of  evidence  in  prosecution  for  conspiracy  Is 

immaterial,    p.  218. 
Indictment — ^when  charges  common-law.     p.  264. 

when  for  is  correct    p.  130. 

when  one  good  count  sufficient    p.  264. 

when  sufficient    p.  264. 

when  sufficient  to  support  Judgment  against  ona  defendant 

p.  130. 
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Intiructians — when  not  rererstbly  erroneoos.    p.  ISO. 

when  safficient.    p.  264. 

Reversal — ^when  putting  of  improper  qnestlon  to  charactflr  wltneM 

is  not  gronnd  for.    p.  218. 
Variance — ^what  constitutes  material  between  pleading  and  prooL 

p.  106. 
Verdict — ^when  evidence  sufficient  to  support    p.  264. 

CONSTITUTIONAL  LAW. 

Municipal  Court  Actr-retoaaX  to  consider  qneatloa  of  eonatltiitlos- 

ality  of.    p.  417. 
what    constitutes    raising    question    d    constttntloiiaUty    ol 

p.  417. 

CONTBBIPT. 

Criminal — ^what  is  basis  for  determination  of  liability  for  on  reTlew. 

p.  253. 
Order — ^when  for  violation  of  injunction  is  proper,    p.  361. 
when  insufficient  to  sustain  charge  of  cilminaL    p.  252. 

CONTRACTa 

Acceptance — ^when  contract  not  completed  by  of  offer,    p.  352. 

Consideration — ^when  agreement  in  receipt  for  burglary  loss  to  re- 
imburse insurer  is  invalid  for  want  of.    p.  466. 

when  evidence  does  not  show  failure  of  for  note.    p.  329. 

when  promise  by  stockhoMer  to  repurchaae  stoeli  la  baaed 

upon.    p.  326; 

Construction — how  contract  of  surety  construed,    p.  293. 

matter  for  court    p.  626. 

what  given  contract  to  supply  grocery  company  with  names  of 

new  residents,    p.  141. 

when  final  contract  and  proposal  may  be  construed  together. 

p.  526. 

when  rendering  contract  valid  adopted,    p.  348.  i 

Enfofcement — ^when  duty  of  court  to  enforce  as  made.    p.  614. 

Evidence — when  parol  Inadmissible  to  vary  written  contract    p.  30. 

when  terms  of  contract  may  be  explained  by  experts,  p.  626. 

Existence — ^when  question  for  Jury  whether  ccmtract  exists  between 
contractor  and  subcontractor,    p.  883. 

Forfeiture— when  granted,    p.  303. 

Instructions — when  leaving  to  Jury  interpretation  of  edntraet  erron- 
eous,   p.  526. 

Judgment — when  for  plaintiff  In  action  by  subcontractor  against 
general  contractor  for  breach  of  building  oontract  not  sus- 
tained by  evidence,    p.  382. 

Performance^— when  of  contract  for  supplyiBgi  nainea  cf  b«w  resi* 
dents  is  not  shown,    p.  141. 
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RetcUHan — ^what  does  not  constitute  unreasonable  length  of  time 
for  of  contract  for  purcbaae  of  realty,    p.  S87. 

when  for  sale  of  land  by  purchaser  is  proper,    p.  S87. 

8mh$iaiUi€4  performance — ^when  of  building  and  eenstruction  con- 
tract only  necessary,    p.  313. 

Yoid — vhen  rendered  by  filling  In  blank  spaces  contrary  to  agree- 
ment   p.  303. 

CORPORATIONS. 

Admission  of  foreign  to  do  tyuHness  in  Btate — when  compliance 

wiitb  statute  as  to  is  unnecessary,    p.  222. 
Articles  of  incorporation — ^when  admissible  to  show  names  of  sub- 
scribers,   p.  19. 
Authority  of  officers — ^when  con^Vftt^n  estopped  to  deny  to  execute 

guaranty  of  rent    p.  72. 
— — -  when  to  execute  guaranty  of  rent  shown,    p.  72. 
Consideration — ^when  promise  by  stockholder  to  repurchase  stock 

is  based  upon.    p.  326. 
Corporate  Imsiness — when  ratification  of  sale  through  stockholders 

shown,    p.  3. 

when  sale  and  purchase  made  with  suflicient  authority,    p.  8. 

Damages — what  measure  of  for  false  representation  of  value  in  sale 

of  stock,    p.  31. 
Doing  business  within  State — ^what  constitutes,    p.  74. 
Evidence — when  parol  admissible  to  show  character  of  signature  of 

note.    p.  217. 
when  presumed  that  contract  of  foreign  unlicensed  corpora- 
tion was  made  without  Btate.    p.  222. 
--*—  when  that  defendants  intended  to  attach  their  names  to  lease 

as  officers  is  properly  excluded,    p.  179. 
Foreign — ^what  is  right  of  unlicensed  to  maintain  actions  to  recover 

money  on  interstate  contract    p.  222. 
Cfuarantv — when  execution  of  shown,    p.  72. 

when  shown  that  corporation  was  bound  by  as  to  rent    p.  72. 

Incorporation — when  shown  that  business  not  incorporated,    p.  61. 
Instructions — when  on  burden  of  proof  in  action  to  recover  damages 

for  fraud  in  sale  of  stock  erroneous,    p.  31. 
when  on  nonliability  for  false  representation  as  to  value  of 

stock  erroneous,    p.  81. 
Knowledge  of  officers — ^when  of  dangerousness  of  machinery  shown. 

p.  457. 
Liability  on  lease — ^what  evidence  is  inadmissible  to  show  corporate. 

p.  179. 
— ^  when  checks  and  condition  of  bank  account  are  not  admissible 

to  show  corporate,    p.  179. 
Liability  on  note — when  not  affected  by  use  of  first  person  in  note. 

p.  217. 
Pleading — when  affidavit  of  defense  is  insufllcient  to  question  cor- 

pomtien's  ri^t  to  bring  action,    p.  889. 
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Power — ^when  have  to  guarantee  rent    p.  72. 

Statute  of  Fraudt — ^when  contract  for  repordiaae  of  stock  is  not 
within,    p.  326. 

Stock — when  instruction  on  liability  for  ftaud  In  sale  of  is  im- 
proper,   p.  31. 

when  personal  promise  by  stockholder  to  purchase  Is  shown. 

p.  326. 

Stockholden — when  eyidence  snfflcient  to  show  garnishees  as.    p.  19. 

Subtcription — ^when  evidenoe  sufficient  to  show  nonpayment  ol 
p.  19. 

when  officer  may  not  charge  unpaid  salary  as  against  unpaid 

subscription,    p.  19. 

COSTa 

Additional  &b9tract — ^when  cost  of  properly  charged  against  appel- 
lant   p.  19. 

Dilatory  appeal — ^when  allowed  because  of.    pp.  199,  469. 

Solicitor**  fee* — ^when  trustee  not  entitled  to  in  suit  for  an  account- 
ing,   p.  366. 

Taxation — ^what  subject  of.    p.  356. 

CX>URTS. 

DeciMionB — ^binding  effect  of.    p.  290. 

when  federal  binding  on  State  courta    p.  290. 

when  of  Supreme  Court  controlling,    p.  614. 

Removal  of  oaute* — what  essential  to  exercise  of  right    p.  11. 


CRIMINAI.  LAW. 

Adultery — ^how  defined,    p.  154. 

what  evidence  is  sufficient  to  sustain  conviction  for.    p.  154. 

Arffument  of  counsel — when  improper  is  cured,    p.  130. 

when  improper  is  not  ground  for  reversal,    p.  130. 

Aisault  uytth  deadly  weapon — ^when  conviction  for  is  sustained  by 

evidence,    p.  228. 
Bill  of  exceptions — ^when  sufficient    p.  154. 
Complaint — when  charging  disorderly  conduct  Insufficient    p.  583. 

when  may  be  amended,    p.  588. 

Conduct  of  court — when  not  improper,    p.  264. 

when  towards  and  in  presence  of  Jury  not  error,    p.  264. 

Conspiracy — what  not  essential  of  crime  of.    p.  230. 

when  evidence  sufficient  to  sustain   conviction  for  inducing 

witnesses  to  leave  State,    p.  218. 
— i^  when  exists  in  State,    p.  230. 
when  telephone  conversation  with  confederate  oi  accused  is 

admissible,    p.  218. 
Cross-examination— yvhen  leading  questions  permissible  on.    p.  '264. 
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Driving  automobile  tohile  intoxicated — ^when  evidence  sufficient  to 
sustain  conviction  for.    p.  174. 

Evidence — ^what  defendant  may  give  where  witness  testifies  Incrim- 
inating; defendant    p.  130. 

what  is  of  guilt    p.  230. 

when  error  to  r^uire  defendant  in  prosecution  for  conspiracy 

to  answer  questions  whether  acquainted  with  notorious  con- 
fidence men.    p.  230. 

when  telephone  conversation  with  confederate  of  accused  ad- 
missible in  prosecution  for  conspiracy,    p.  218. 

Execution — ^what  is  effect  of  legal  of  insured  on  rights  of  beneficiary, 
p.  514. 

G^mhlinff — when  evidence  sufficient  to  sustain  conviction  for  viola- 
tion of  ordinance  as  to.    p.  50. 

Ouilt  beyond  reoionable  doubt — ^when  evidence  shows  In  prosecution 
for  conspiracy,    p.  230. 

Harmless  error — when  admission  of  hearsay  In  prosecution  for  con- 
spiracy is.    p.  218. 

when  error  in  procedure  is.    p.  130. 

when  errors  in  ruling  on  evidence  is.    p.  264. 

when  exclusion  of  evidence  in  prosecution  for  conspiracy  is 

Immaterial,    p.  218. 

when  Improper  remarks  of  counsel  for  State  Is.    p.  264. 

when  putting  of  improper  question  to  character  witness  is. 

p.  218. 

when  refusal  of  Instructions  is.    p.  264. 

Information — when  presumed  to  be  sufficient    p.  111. 

Instructions — when  in  prosecution  for  conspiracy  sufficient    p.  264. 

when  oral  not  reversibly  erroneous,    p.  130. 

when  refusal  of  proper,    p.  218. 

Invited  error — ^when  improper  conduct  of  assistant  State's  Attorney 
may  not  be  complained  of.    p.  218. 

Judgment — when  is  several,    p.  130. 

Misconduct  of  counsel — ^when  case  not  reversed  because  of  improper, 
p.  230. 

'. when  reference  by  State  to  demeanor  of  defendant  is  error. 

p.  130. 

Pandering — when  conviction  for  not  sustained  by  evidence,    p.  229. 

Preservation  of  questions  for  review — when  objections  or  exceptions 
are  unnecessary  for.    p.  154. 

when  overruling  of  motion  not  preserved,    p.  264. 

Presumption — ^when  presumed  that  refused  Instruction  is  fully 
covered  by  other  Instructions,    p.  218. 

Remarks  of  counsel  for  State — when  are  improper,    p.  264. 

when  defendant  cannot  complain  of  as  objectionable,    p.  264. 

when  not  improper,    p.  264. 

Violation  of  ordinance — what  proof  required  to  sustain  conviction 
for.    p,  174. 
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defendants  may  not  eomplain  of  examlBAtton  ol 
whoee  names  are  not  indorsed  on  indlclmeDi.    p*  264. 
•— —  when  examination  of  wltbfn  dtscretlon  of  coaK.    p.  f€4. 
when  proper  for  court  to  call  as  own.    p.  S64. 

CUSTOMS  AND  USAOBa 

Usage — ^what  constitutes,    p.  324. 

when  known  general  Is  shown,    p.  824. 

DAMAGES. 

AtsauU  and  hatteru — ^when  not  inadequate,    p.  814. 

Btindnest — ^when  shown  to  have  been  caused  by  acctdent    p.  7. 

Breach  of  contract — what  Is  measure  of  damages  fbc    p.  22. 

when  only  nominal  recoverable  for.    p.  862. 

Conversion — ^what  is  measure  of  for  conversion  of  mortgaged  cfaat^ 
tel.    p.  890. 

Delay  in  shipment  of  freight — ^what  is  measure  for  unreasonable: 
p.  89. 

Evidence — what  is  not  proof  of  absence  Of  damage  by  false  repre- 
sentation in  sale  of  personalty,    p.  81. 

when  error  in  admission  and  exclusion  of  as  to  wealth  of 

defendant  cured,    p.  197. 

— ^—  when  exclusion  of  as  to  financial  toes  in  business  proper, 
p.  314. 

Excessive — ^what  considered  in  determining  question  whether  ver- 
dict is.    p.  11. 

when  $432  for  services  as  nurse  la.    p.  631. 

when  $18,000  not.    p.  11. 

when  $25,000  not.    p.  7. 

Inadequacy — when  Judgment  not  disturbed  because  of.    p.  814. 

Instructions — ^when  not  erroneous,    p.  7. 

when  on  manner  of  determining  not  erroneous,    pp.  44,  672. 

when  referring  to  declaration  properly  reftised.    p.  619. 

Jury — ^when  unnecessary,    p.  156. 

Prior  injury — when  to  breast  of  passenger  injured  in  street  car 
accident  shown,    p.  845. 

Trespass — ^what  recoverable  in  one  action  where  trespass  continu- 
ing,   p.  244. 

when  all  must  be  recovered  tn  one  action,    p.  244. 

DEATH. 

Apportionment  of  damages — ^when  instmction  not  erroneous  bi  a» 
tlon  under  Federal  Employers'  Liability  Act    p.  11. 

Dam4iges — ^what  considered  in  determining  escesslveaeBS  of. 
p.  11. 

when  $4,450  not  excessive,    p.  494. 

-— —  when  $18,000  not  excessive,    p.  11. 
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BiMence — whnt  admissible  in  action  for  death  of  employee  in  ab- 
sence of  eyewitnesses,    p.  256. 

— —  wbes  exclusion  of  as  to  vhetlier  witness  saw  fallen  lumber 
after  accident  is  error,    p.  416. 

ln$iruciions — whan  Ignoring  counts  of  declaration  not  erroneous 
on  ground  of.    p.  619. 

when  not  erroneous  in  assuming  facts,    p.  427. 

•^■^^  when  on  ccmtributory  negligence  al  deceased  wroneous.  p.  €19. 

when  referring  to  declaration  properly  refused,    p.  619. 

— —  wtien  reauMted  on  due  care  of  deceased  should  not  be  refused, 
p.  619. 

Headimo — ^wben  inoreaslng  ad  danuium  in  declaration  in  presence 
of  jury  not  reversible,    p.  U. 

Proximate  oovee — ^when  idiown  that  electric  oorrent  from  city  light 
poles  ^i^M.    p.  494. 

Question  for  juru — when   manner   of   occurreBce  of   accident   is. 

DEBT,  ACTION  OP. 

Judgment — ^when  may  be  had  by  introduction  of  bond  sued  on  alone 

as  evidence.    ^.  621. 
Plea—^hat  is  effect  of  plea  of  non  est  factum  at  common  law. 

p.  621. 
—  whlit  is  effect  of  uuverifled  of  nan  est  factum  under  statute. 

p.  621. 

DEEDS. 

Oimsideration — ^when  real  for  conveyance  of  property  may  be  shown, 
p.  602. 

DBP08ITIC»^a 

Motion  to  «upprTa»— whoD  error  in  overruling  is  hannleas.    p.  628. 

DfilSCBNT  AND  DISTRIBUTION. 
Property — ^how  distributed  on  lapse  of  legacy,    p.  186. 

DISMISSAL.    NONSUIT    AND    DISCONTINUANCE. 

DismUsal  for  want  of  prosecution — when  proper,    pp.  331,  649. 
Second  term  of  court — ^what  construction  given  phrase  in  Practice 
Act    p.  162. 

DIVORCE. 

Cofidonatioti— what  constitutes  of  oftense  by  wife.    p.  474. 
Cro»8-hiU — when  germane  to  original  bilL    p.  263. 
l>eeree — when  extinguishment  of  executory  portion  of  separation 
agreement  by  consent  divorce  shown,    p.  496. 


t 
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Decree— when  tot  separate  maintenance  ter  to  suit  for  divorce. 

p.  474. 
when  providing  for  property  rights  in  real  estate  dees  not 

estop  party  seeking  recovery  of  personalty,    p.  347. 

when  reversed  pro  forma  without  remanding,    p.  18. 

Desertion— whea  of  husband  by  wife  without  cause  not  shown. 

p.  148. 
Financial  ability  of  defendant  to  pay  aHmonj^ — ^when  findings  of 

chancellor  as  to  undisturbed  on  appeaL    p.  463. 
Intemperate  hoMte  of  iri/e— when  shown  were  Induoed  by  hnsband. 

p.  474. 
Parly— when  third  person  conspiring  with  wife  to  defraud  husband 

of  his  property  is  proper  in  suit  for  divorca    p.  263. 
Property  rights — ^when  court  has  jurisdiction  to  adjust    p.  263. 
Remarriage — ^when  in  State  within  one  year  after  divorce  in  foreign 

SUte  is  valid,    p.  292. 
Bolicitori^  fees — ^what  does  not  afTect  allowance  of  for  defending 

decree  on  review,    p.  126. 
when  defendant  not  prosecuting  appeal  required  to  pay  for 

defending  appeal,    p.  127. 
who  may  have  allowance  ot    pp.  127,  128. 

DOWER. 

Assignment — ^when  claim  that  widow  waived  any  claim  for  damages 
for  failure  to  make  unavailable  on  ai^>eaL    p.  611. 

when  demand  for  and  refusal  to  make  shown,    p.  611. 

when  demand  |or  sufficient    p.  611. 

BLBCTRICITT. 

Light  poles — ^what  is  duty  of  city  as  to  maintenance  of  on  street 
in  safe  condition,    p.  494. 

when  negligence  of  city  in  maintenance  of  in  dangejous  con- 
dition shown,    p.  494. 

when  shown  that  electric  shock  from  of  dty  was  proximate 

cause  of  death  of  boy.    p.  494. 

EMINENT  DOMAIN. 

Rights  of  oimer— what  are  as  to  taking  of  property  for  public  use. 
p.  244. 

EQUITY. 

Adjustment  of  property  rights — ^when  court  in  suit  for  divorce  has 

jurisdiction  to  make.    p.  253. 
Answers — necessity  of  setting  up  facts  relied  upon  in.    p.  602. 
Consent  decree — what  is  effect  of.    p.  474. 
Dismissal  of  bill — ^when  proper  because  bill  frivolous  or  vexatious. 

p.  356. 
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Evidence — ^when  withdrawn  answer  is  competent  against  defendant 

filing,    p.  602. 
Findinffs  of  fact — when  in  decree  are  unnecessary,    p.  341. 
Findings  of  jury — when  are  advisory  only.    p.  617. 

when  inconsistency  in  not  ground  for  reversal,     p.  617. 

Instrudiona — ^when  propriety  of  rulings  immaterial,    p.  617. 

Interest — when  allowance  proper,    p.  313. 

Partjf — ^when  third  person  conspiring  with  wife  to  defraud  husband 

of  property  is  proper  party  in  suit  for  divorce,    p.  253. 
Pleading — when  no  substantial  variance  exists  between   bill   and 

proof  as  to  assumption  of  \nortgage^  in  bill  for  foreclosure. 

p.  422. 
Submisf^jUm  of  issues  to  Juru — when  refusal  of  request  not  error. 

p.  617. 

ESTATES  OF  DECBJDBNTS. 

Appearance  in  Circuit  Court  on  appeal — ^what  is  effect  of  failure  of 

appellee  to  enter,    p.  165. 
Application  of  sums  advanced  to  executrix  to  payment  of  dehts — 

■  when  devisees  of  personalty  may  not  complain  of.    p.  536. 
Bond  of  distributee — ^what  not  essential  to  recovery  on  by  person 

whose  estate  was  distributed  on  supposition  of  death,    p.  628. 
what  not  prerequisite  to  suit  by  person  supposed  to  be  dead 

upon  for  refund  of  share,    p.  621. 
when  proof  of  existence  and  identity  of  party  whose  estate 

has  been  distributed  is  sufficient,  in  action  on.    p.  621. 
Charge  against  executrix — when  for  increased  value  of  personalty 

may  not  be  complained  of.    p.  536. 
when   for  money   advanced   to   protect   interest   of   devisees 

proper,    p.  536. 
Commissions  of  executrix — when  denied,    p.  536. 
Decree — when  inclusion  of  claim  in  finding  in  on  the  report  of 

executrix  is  error,    p.  536. 
Dismissal  of  appeal — ^when  by  court  on  own  motion  proper,    p.  165. 
Estate — ^what  should  be  inventoried  by  executor  as  part  of.    p.  608. 
Money  advanced  to  pay  debts  of  testcior — when  devisees  of  person- 
alty should  be  reimbursed  for.    p.  536. 

ESTOPPEL. 

Asserting  lien  for  amount  due  on  interest  coupon — when  mortgagee 
not  estopped  upon.    p.  225. 

Corporation — when  estopped  to  deny  authority  of  officers  to  execute 
guaranty  of  rent    p.  72. 

Genuineness  of  copy  of  application  attached  to  life  policy — when 
representative  of  insured  e^opped  to  deny.    p.   200. 

Reliance  on  defense  in  plea  assume  to  be  withdraum — ^when  de- 
fendant estopped  from.    p.  44. 

Wrongful  suing  out  of  writ  of  attachment — when  defendant  estopped 
to  complain  of.    p.  442. 
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evidbncb. 

Admissions — ^what  consUtutes  admlaslon  that  defendant  street  rail- 
road is  bound  by  ordinance  under  which  it  waa  operating. 

p.  430. 
when  of  appraiser  to  impeach  appraisal  of  value  ol  rented 

property  inadmissible,    p.  240. 
— -—  when  of  deceased  in  derogation  of  title  to  note  admissible. 

p.  608. 
Answers — when  withdrawn  is  competent  against  defendant  filing  it 

p.  602. 
Articles  of  incorporation — ^when  admissible  to  show  names  of  sub- 
scribers,   p.  19. 
AutomoMles — ^wblen  that  automobile  is  part  of  funera,!  procession 

is  properly  excluded  in  action  for  personal  injuries,    p.  4S. 
Best — what  constitutes  of  stated  account    p.  363. 
Burden  of  proof — ^what  is  effect  of  opening  Judgment  by  confession 

on.    p.  "ZZl, 
— —  when  as  to  execution  of  application  is  on  defendant  in  action 

on  life  Insurance  policy,    p.  200. 

when  is  on  defendant  in  action  on  note.    p.  829. 

—  when  on  carrier  to  explain  delay,    p.  89. 

— —  when  on  defendant  to  establish  aflLrmative  defense  In  action 

on  life  insurance  policy,    p.  200. 
— —  when  on  State  superintendent  of  insurance  to  show  statement 

of  bona  fide  policy  holders  haying  liens  on  deposited  securities. 

p.  896. 
--'^  when  to  establish  offense  in  neglecting  to  support  wife  in 

destitute  circumstances  not  satisfied,    p.  872. 
when  to  show  Joint  liability  as  partners  is  upon  plaintiff. 

p.  576. 
— —  when  upon  plaintiff  to  show  due  care.    p.  644. 

who  has  as  to  former  adjudication,    p.  847. 

who  has  as  to  negligence,    p.  15. 

Conclusion — when  inadmissible  as.    p.  409. 

Conditions  surrounding  place  of  accident — ^when  admissible,    p.  415. 

Conversations — ^when  between  maker  and  payee  relating  to  pasrment 

of  note  by  sale  of  property  on  commission  admissible,    p.  600. 
Corporate  liability  on  lease — what  inadmissible  to  show.    p.  179. 
when  checks  and  condition  of  bank  account  are  not  admissible 

to  show.    p.  179. 

Damages — when  exclusion  of  as  to  financial  loss  In  business  proper. 

p.  314. 
Dimness  of  light — ^when  of  light  in  factory  is  admissible,    p.  811. 
Disposition  of  hand  car  after  injury  to  employee  of  raiiroad — ^when 

inadmissible,    p.  593. 

Documentary — ^when  certified  copy  of  proceedings  for  appointment 
of  conserrator  of  principal  is  admissibls  in  action  against 
agent  to  recover  collected  money,    p.  572. 
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Documentary — ^when  exdusion  of  letter  is  error,    p.  73. 
when  inadmissible  in  action  on  note.    p.  329. 


Effect  of  efforts  of  hrokeri — ^when  evidence  of  purchaser  as  to  is 

inadmissible  in  action  for  commission,    p.  409. 
Findings — ^when  based  upon  lesser  number  of  witnesses  is  proper 

p.  430. 
Foreign  judgment — ^when  authoiticated  copy  of  entire  record  of  is 

necessary,    p.  596. 
Foreign  statute — ^when  admis^ble.    p.  .7. 

Fornication — when  that  plaintiff  was  not  guilty  of  charge  of  ad- 
missible,   p.  158. 
Hearsaft — ^when  inadmissible,    pp.  62,  600. 
In  other  proceedings — when  testimony  as  to  eyidence  In  behalf  of 

defendant  is  admissible,    p.  572. 
Judicial  notice — ^when  not  taken  of  rules  of  Municipal  Court  by 
'Appellate  Court,    p.  134. 

when  taken,    p.  50. 

when  taken  of  ordinances,    p.  50. 

Leading  questions — when  permissible  on  cross-examination  in  crim- 
inal case.    p.  264. 
Ledger  entries — ^when  not  admissible  upon  failure  to  produce  checks. 

p.  363. 
Mdlicious  appropriation  of  property — ^what  admissible  to  show  on 
petition  for  release  of  one  held  under  capias  ad  satisfaciendum, 
p.  100. 
Medical  expert  testimony — when  essential,    p.  345. 
Notice  to  produce  document — when  before  introducing  copy  is  un- 
necessary,   p.  324. 
Opinions  of  physicians — ^when  as  to  possibility  of  infection  of  breast 

of  woman  by  germ  are  of  no  force,    p.  345. 
Parol — ^when  admissible,    p.  394. 

when   admissible   to   show    character   of   signature   to   note. 

p.  217. 

when  inadmissible  to  vary  written  contract,    p.  30. 

when  of  experts  to  explain  terms  in  contract  is  proper,    p.  526. 

Plea — when  admissible  as  eyidence  of  title  in  action  of  forcible  en- 
try and  detainer,    p.  214. 
Preponderance — what  considered  in  determining,    p.  15. 

what  constitutes,    p.  15. 

Presumption — when  carrier  presumed  to  be  negligent  in  causing 

injury  to  passenger  resulting  from  own  apparatus,    p.  562. 
Previous  explosions — when  may  be  shown  In  action  for  personal 

injuries,    p.  7. 
Secondary — what  is  basis  for  introduction  of  as  to  stated  account. 

p.  863. 
Telephone  conversation — ^when  with  confederate  of  accused  is  ad- 
missible in  prosecution  for  conspiracy,    p.  218. 
Weight— vfhen  instruction  on  erroneous,    p.  15. 
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EXCHANGE  OP  PROPERTY. 

Contract — ^when  shown  that  name  of  iMurty  was  on  at  time  of  eze 
cution.    p.  414. 

EXECUTION. 

Abuse  of  process — what  essential  to  sl^ow  ratification  by  creditor  of. 
p.  364. 

Capias  ad  satisfadendunp — when  alias  authorized,    p.  469. 

when  issuance  of  writ  of  is  improper,    p.  459. 

Discharge  from  custody — ^when  on  petition  for  release  from  custody 
proper,    p.  100. 

Discharge  under  Insolvent  Debtor's  Act — ^when  of  judgment  debtor 
not  proper,    p.  459. 

Evidence — ^what  admissible  to  determine  whether  petitioner  ma- 
liciously appropriated  property,    p.  100. 

Judgment  for  slander — ^when  conclusive  in  petition  for  discharge  of 
under  Insolvent  Debtor's  Act    p.  459. 

Notice — what  constitutes  sufficient  by  sheriff  that  unless  Judgment 
is  paid,  debtor  will  be  taken  into  custody,    p.  459. 

Presumption — when  presumed  that  execution  creditor  directed  of- 
ficer to  levy  in  accordance  with  process,    p.  354. 

Return — when  evidence  is  insufficient  to  Impeach  sheriff's  of  nuUa 
bona  in  county,    p.  169. 

Wrongful  levy — ^when  execution  creditor  responsible  for  trespass  by 
sheriff,    p.  354. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Estates  of  Decedents. 

FEDERAL  COURTS. 
See  CouBTB. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 

See  also  Commebce. 

See  also  Masteb  and  Sebvant. 

Apportionment  of  damages — when   instruction   on   not   erroneous. 

p.  11. 
Contributory  negligence— how  far  may  be  considered,    pi.  11. 

what  considered  as.    p.  11. 

when  instruction  not  misleading,    p.  11. 

Death — when  instruction  on  damages  proper,    p.  U. 
Instruction — when  not  erroneous  in  language  of  statute,    p.  IL 

when  not  misleading  on  contributory  negligence,    p.  11. 

Interstate  commerce — necessity  for  pleading  and  proof,    p.  11. 
Location  of  platform — when  instruction  correct    p.  11. 
Pleading — what  must  be  alleged,    p.  7. 
Removal  to  federal  court — when  not  granted,    p.  11. 
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FORCIBLE  ENTRY  ANJ   DETAINER. 

Evidence — when  lease  Is  admissible  as  evidence  of  title,    p.  214. 

Pleading — ^wben  affidavit  of  defense  is  insufficient  to  question  cor- 
poration's right  to  bring  action,    p.  389. 

Writ  of  restitution — care  required  of  officer  executing,    p.  106. 

what  is  duty  of  owner  to  protect  goods  being  removed  under. 

p.  106. 

when  officer  acting  under  not  liable  for  damage,    p.  106. 

FRAUD. 

(Hvil  Service  Commission — ^when  fraud  by  In  setting  aside  exam- 
ination not  shown,    p.  38. 

Evidence — ^what  is  not  proof  of  absence  of  damage  by  false  repre- 
sentation in  sale  of  property,    p.  81. 

when  fraud  shown  in  action  to  cancel  notes  for  corporate 

stock  and  borrowed  money,    p.  396. 

False  representations — ^necessity  of  showing  actual  damage  by. 
p.  31. 

Instruction — ^when  on  necessity  of  knowledge  of  falsity  of  repre- 
sentations is  erroneous,    p.  31.  » 

when  on  nonliability  for  false  representations  as  to  vahie  of 

corporate  stock  is  erroneous,    p.  31. 

FRAUDS,  STATUTE  OF. 

ColUUetxa  promdse — ^when  oral  promise  is  not  original,    p.  367. 
Contract  for  repurchase  of  stock — when  not  within,      p.  326. 
Defense — ^when    not   in    action   on   oral   contract   of   employment. 

p.  139. 
Letter— when    by    one    making    oral    guaranty    satisfies    statute. 

p.  367. 
when   written  by  one  making  oral  guaranty  insufficient  to 

satisfy  statute,    p.  367. 

FRAUDULENT  CONVEYANCES. 

Affreement  for  support  of  judgment  debtor — when  evidence  shows. 

p.  602.  . 
Bulk  Bales  Act — ^when  inapplicable,    p.  3. 
Consideration — ^when  conveyance  by  husband  to  wife  shown  to  be 

for  adequate,    p.  690. 
when  shown  that  transfer  of  property  is  based  upon  adequate. 

p.  590. 
Conveyance — ^when  void  against  creditors,    p.  602. 
Creditor — ^who  is  not.    p.  3. 

Evidence — ^when  shows  fraudulent  conveyance  to  father,    p.  133. 
Judgment — when  evidence  sustains,    p.  602. 
**Other  persons'* — ^who  are  within  statute,    p.  8. 
Vol  ccvu  i% 
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Sale  of  corporate  husine^B — when  ralld  as  against  third  person  be- 
coming creditor  of  seller,    p.  8. 

GARNISHMENT. 

Answer  of  gamUhee — ^what  debts  should  be  disclosed  in.    p.  344. 
Oamishee'9   denial   of   liaJ>iUtu — ^when   no   presumption   indulged. 

p.  19. 
Goods  sold  in  violation  of  Bulk  8ales  Ac^— when  may  be  reached  by. 

p.  153. 
Holding  funds — ^what  is  duty  of  garnishee  as  to.    p.  344. 
Judgment — ^when  evidence  sufficient  to  establish,    p.  844. 
lAens — ^when  priority  over  mechanic's  lien.    p.  806. 

GUARANTY. 

Corporation — ^when  has  power  to  guarantee  rent    p.  72. 

Execution — ^when  of  rent  by  corporation  shown,    p.  72. 

Release  of  guarantor — ^what  constitutes  material  alteration  of  note 

working,    p.  54. 
Rent — ^when  corporation  estopped  to  deny  authority  of  offlcen  to 

execute,    p.  72. 

GUARDIAN  AND  WARD. 
Duty  of  conservator  to  collect  judgment— what  is  nature  of.    p.  €01 

HUSBAND  AND  WIFE. 

Conveyance—when  by  husband  to  wife  based  upon  adeauate  con- 
sideration,   p.  590. 
Decree  for  separate  m4iintenance — ^when  is  bar  to  suit  for  diyoree. 

p.  474. 
when  res  adjudlcata  as  to  all  defenses  available  to  husband. 

p.  474. 
Disruption  of  marital  relation — ^when  wife  not  without  fault  in 

causing,    p.  617. 
Evidence — when  burden  of  proof  to  establish  offense  in  neglecting 

to  support  wife  in  destitute  circumstances  not  satisfied,    p.  372. 
Ovmership  of  note — when  shown  to  be  in  by  wife.    p.  608. 
Separate  maintenance — ^when  evidence  supports  findings  in  suit  for. 

p.  617. 
Separatiofk—^hen  wife  not  without  fault  in  causing,    p.  $17. 
Separation  agreement — ^when  extinguishment  of  executory  portions 

of  by  consent  divorce  decree  shown,    p.  496. 
Torts — when  husband  is  liable  for  committed  by  wife.    p.  209. 

INDEMNITY. 

Bond — ^when  nullity,    p.  96. 

Direction  of  verdict— when  for  defendant  not  proper,    p.  48S. 
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Question  for  jury — when  whether  insurer  waived  lilnitation  clause 
for  commencement  of  action  on  bond.    p.  483. 

INDICTMEa^T  AND  INFORMATION. 

Bill  of  particulara — ^when  allowed,    p.  264. 

when  motion  for  properly  denied,    p.  264. 

when  not  allowed,    p.  264. 

Common-law  conspiracy — when  charges,    p.  264. 

Election  of  counts — when  within  discretion  of  court  to  allow  or 
deny  motion  to  compel,    p.  130. 

Indictment — when  for  conspiracy  sufficient,    p.  264. 

when  one  good  count  in  for  conspiracy  is  sufficient    p.  264. 

Indorsement  of  nam^s  of  witnesses  on  back  of  indictment — neces- 
sity of  foreman  of  grand  Jury  making,    p.  584.  ^ 

when  failure  to  make  is  fatal,    p.  584. 

Information — ^when  presumed  to  be  sufficient    p.  111. 

Joinder  of  offenses  of  same  character — ^when  does  not  vitiate  Indict- 
ment   p.  130. 

when  Indictment  not  quashed  for.    p.  130. 

INFANTS. 

Discharge  of  judgment — ^who  may  not  effect  In   favor  of  Infant. 

p.  804. 
Minority — ^when  may  not  be  taken  advantage  of  to  commit  fraud. 

p.  188. 
Partition  of   land — ^what   Is   rule  as   to   where   infant  interested. 

p.  143. 

when  shown  to  be  against  best  Interests  to  make.    p.  148. 

Protection — ^what  is  duty  of  court  as  to.    p.  148. 

INJUNCTION. 

Contempt — when  order  for  violation  of  injunction  proper,    p.  861. 
Exclusion  from  parks — when  may  be  enjoined,    p.  449. 

INSTRUCTIONS. 

Appticahility  to  evidence — when  in  action  by  passenger  for  personal 

Injuries  erroneous  because  of  lack  of.    p.  384. 
Assumption  of  facts — ^when  not  erroneous  on  ground  of.    p.  427. 
Assumption  of  risk — ^when  on  under  Federal  Employers'  Liability 

Act  erroneous,    p.  593. 
Burden  of  proof — when  on  In  action  on  note  not  erroneous,    p.  46. 
when  on  In  action  to  recover  damages  for  fraud  In  sale  of 

corporate  stock  erroneous,    p.  31. 
Carriers — ^when  erroneous  as  to  llift)lllty  for  assault  on  passenger. 

p.  26. 
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Cautionary — ^wbat  proper,    p.  44. 

Conformity  to  pleading — when  erroneaus  for  lack  of.    p.  106. 

when  In  action  to  recover  for  death  by  wrongful  act  is  not 

erroneous  on  ground  of.    p.  619. 

Contributory  negligence — when  erroneous,    p.  15. 

when  instruction  on  of  deceased  erroneous,    p.  619. 

Credibility  of  plaintiff — ^what  proper,    p.  26. 
Damages — when  not  erroneous,    p.  7. 

when  on  under  Federal  Elmployers'  liability  Act  erroneous. 

'       p.  592. 

Declaration — ^when  not  erroneous  as  referring  to.    p.  7. 
when  not  erroneous  because  of  reference  to  in  action  for  death 

of  driver  of  wagon  struck  by  street  car.    p.  427. 
— —  when  reference  to  harmless  error,    p.  464. 
Determination  of  damages — when  not  erroneous,    p.  572. 
Evidence — ^when  erroneous  on  weight  of.    p.  15. 
Federal  Employers*   Liability  Act — ^when   correct  on   liability  for 

location  of  platform  too  near  track,    p.  11. 

when  not  reversible  in  language  of  statute,    p.  11. 

when  proper  in  action  for  death,    p.  11. 

Fraud — when  on  liability  for  fraud  in  sale  of  corporate  stock  im- 
proper,   p.  31. 
when  on  necessity  of  knowledge  of  falsity  of  representations 

erroneous,    p.  31. 
Improper — what  are.    p.  31. 
Language  of  ordinance — ^when  sul&cient    p.  48. 
Language   of  statute — ^when   instruction   should   not  be  given   in 

exact    p.  375. 
Leaving  to  jury  interpretation  of  contract — ^when  erroneous,    p.  526. 
Liability  of  carrier  for  (usault  by  conductor — ^when  on  ia  correct 

p.  314. 
Liability  of  officer  serving  v>rit  of  restitution — ^when  on  erroneous. 

p.  106. 
Master  and  servant— Yfheu  correct  on  effect  of  contributing  action 

by  fellow-servant    p.  7. 

when  erroneous  on  duty  of  master  to  warn  servant    p.  7. 

Misleading — when  are  because  inapplicable  to  issues,     p.  526. 

when  on  binding  effect  of  former  adjudication,    p.  526. 

when  on  right  of  recovery  of  money  paid  under  mistake  is. 

p.  526. 

when  on  right  of  sellers  of  business  to  express  value  in  con- 
tract,   p.  526. 

Oral — when  in  criminal  prosecution  not  reversibly  erroneous, 
p.  130. 

Refusal — when  in  action  to  recover  money  overpaid  by  mistake 
improper,    p.  526. 

when  of  correct  instructions  not  error,    p.  61^. 

-  when  on  due  care  of  deceased  improper,    p.  619, 
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Refusal — ^when  on  nonliability  of  railroad  company  for  injury  to 
pedestrians  when  passing  over  crossing  of  right  of  way  er- 
roneous,   p.  376. 

when  proper,    pp.  96,  562. 

when  proper  in  criminal  case.    p.  218. 

when  proper  when  referring  to  declaration,    p.  619. 

when  relating  to  contributory  negligence  in  action  against 

employer  in  refusing  to  accept  provisions  of  Workmen's  Com- 
pensation Act  proper,    p.  615. 

when  that  overhang  of  car  striking   prospective  street  car 

passenger  need  not  be  considered  is  proper,    p.  464. 

Right  of  Irokert  to  commissions — when  not  erroneous,    p.  409. 

Singling  out  facts—when  properly  refused  on  ground  of.    p.  430. 

Speed  of  automoMle — ^when  on  as  prima  f^ie  evidence  of  neg- 
ligenoe  correct,    p.  48. 

Warranties — ^when  not  erroneous,    p.  46. 

Witnesses — ^when  on  right  to  reject  false  testimony  proper,    p.  619. 

INSURANCB. 

Ahandonm^ent — ^when  of  accident  policy  by  insured  not  shown, 
p.  819. 

Arreor^— what  may  not  be  considered  in  determining  whether  mem- 
ber of  benefit  society  is  in.    p.  147. 

when  notice  necessary  to  render  member  of  benefit  society  in. 

p.  147. 

Beneflciarjt — ^when  insured  may  substitute  as  person  having  no  in- 
surable  interest    p.  655. 

Breach  of  vxirranty — ^what  required  to  prove  in  denying  existence 
of  prior  insurance,    p.  200. 

Burglary — ^what  does  not  constitute  theft,  robbery  or  pilferage  of 
automobiles,    p.  492. 

'—'  what  losses  covered  by  policy,    p.  318. 

— •—  when  agreement  in  receipt  for  loss  to  reimburse  insurer  ia 
invalid  for  want  of  consideration,    p.  466. 

when  insured  not  obligated  to  deliver  recovered  property  to 

insurer,    p.  466. 

when  verbal  agreement  for  prorating  recovered  property  or 

expenses  not  shown,    p.  466. 

Cancellation — when  of  accident  policy  not  shown,    p.  319. 

Construction — how  policies  construed,    p.  318. 

Contract — ^what  constitutes  of  life  insurance,    p.  574. 

Deposit  for  benefit  of  policy  holders — ^what  are  rights  of  State  super- 
intendent of  insurance  as  to  secured  notes  or  bonds,    p.  396. 

Evidence — ^what  d^ree  of  proof  required  of  defendant  claiming 
existence  of  valid  outstanding  life  policy,    p.  200. 

when  burden  of  proof  is  on  defendant  to  establish  affirmative 

defense,    p.  200. 

when  burden  of  proving  execution  of  application  is  on  defend- 
ant   p.  200. 
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Evidence — ^when  burden  on  State  superintendent  of  Insurance  to 

show  existence  of  bona  fide  policy  holders  bavinsr  liens  on 

deposited  securities,    p.  396. 
wben  exclusion  of  as  to  knowledge  of  receiver  of  insurance 

company  of  existing  policy  claims  is  immateriaL    p.  396. 
when  insurer  must  prove  poor  health  of  insured  at  time  of 

issuance  of  outstanding  policy,    p.  200. 
Ewecution  of  insured — what  is  efTect  of  legal  on  rights  of  beneficiary. 

p.  514. 
False  statementi — ^when  intentional  in  application  not  diown.  p.  200. 
Foreclosure — ^when  decree  of  in  favor  of  State  superintendent  of 

insurance  is  improper,    p.  396. 
Oenuinenesi  of  copy  of  application  attached  to  life  policy — irhea. 

representative  of  insured  not  estopped  to  deny.    p.  200. 
Indemnity — when  direction  for  verdict  in  action  on  bond  not  proper. 

p.  483. 
when  question   for  jury   whether  Insurer  waived   limitation 

clause  for  commencement  of  action  on  bond.    p.  483. 
Insurable  interest — ^when  evidence  tends  to  show  of  nephews  in 

life  o€  insured,    p.  666. 
Nature  of  life  insurance  policy — what  is.    p.  614. 
Premium — ^when  extension  of  time  for  payment  of  last  not  shewn. 

p.  341. 
{Question  for  /ury^^when  mental  capacity  of  Insured  at  time  et 

making  change  of  beneficiaries  is.    p.  666. 
Quesiien  of  fact — ^when  insurable  interest  is.    p.  656. 
Release — when  of  company  from  liability  is  valid,    p.  S41. 
Security  of  policy  holders — ^when  company  must  d^iosit  veqiilrod 

amount  of  notes  and  bonds  with  State  suptfintendent  of  in- 
surance for.    p.  396. 
Signature  to  portion  of  application  relating  to  warramties — ^when 

evidence  shows  that  deceased  did  not  make.    p.  200. 
Wagering  contract— when  life  policy  is  invalid  as.    p.  566. 
Warranties — when  answers  in  application  for  mutual  benefit  in- 
surance constitute,    p.  674. 
when  false  in  application  avoid  life  policy,    p.. 674. 

INTEREST. 

Allowance — ^when  in  equity  proper,    p.  318. 

Amount — when  city  not  liable  for  excess  of  allowed  on  Juilgment. 

p.  117. 
Demand — necessity  of.    p.  117. 
Vexatious  withholding  of  money — what  does  not  oonstttute.    p.  117. 

JUDGMENT. 

Against  one  defendant — ^when  valid,    p.  112. 
AMignw^ent—whAt  Is  efEsct  of  assignment  of  Ju4<ment  on  appeal 
bond.    p.  166. 
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Collateral  attack — when  may  not  be  made.    p.  469. 

Confession — what  does  not  effect  power  conferred  by  warrant  to 
confess  judgment  in  lease,    p.  83. 

what  is  effect  of  opening  on  burden  of  proof,    p.  381. 

Default — when  may  not  be  vacated,    p.  5. 

Entering — ^what  error  by  clerk  in  may  be  corrected  at  snbaequent 
term.    p.  381. 

Equitable  relief — when  not  granted,    p.  5. 

Error — ^when  minutes  of  clerk  sufficient  to  enable  court  to  determine 
what  order  was  for  purpose  of  correction  of.    p.  831. 

Errors  of  fact — ^what  do  not  constitute,    p.  165. 

Esto^lr—whtLt  estoppel  by  limited  to.    p.  347. 

when  decree  of  divorce  providing  for  property  rights  in  real 
estate  does  not  work  against  party  seeking  recovery  of  per- 
sonalty,   p.  347. 

when  judgment  in  former  proceeding  creates,    p.  347. 
when  question  of  on  ground  of  former  adjudication  is  waived, 
p.  347. 

Evidence — ^who  has  burden  of  proving  former  adjudication,    p.  347. 

Foreign  court — ^what  effect  given  of  where  jurisdiction,    p.  474. 

Former  adjudication— vrhat  is  not    p.  626. 

Instructions — ^when  on  binding  effect  of  former  adjudication  mis- 
leading,   p.  526. 

when  that  jury  may  determine  whether  same   matters  are 

involved  in  successive  actions  erroneous,    p.  526. 

Judgment  creditor — ^when  right  of  to  collect  notes  may  not  be  ques- 
tioned,   p.  602. 

Res  adjudicator— wheia  bill  for  accounting  does  not  ask  for  relief 
other  than  subject  of  adjudication  in  previous  litigation, 
p.  354. 

--^—  when  decree  in  favor  of  wife  in  separate  maintenance  suit  i8» 
as  to  all  defenses  available  to  husband,    p.  474. 

-*— •  when  decree  of  foreign  court  vesting  title  to  notes  for  stock 
and  trust  deeds  in  superintendent  of  insurance  is  not  binding 
in  prior  undecided  suit    p.  896. 

— —  when  decree  of  referee  in  bankruptcy  as  to  title  to  property 
purchased  from  receiver  is  aa  to  purchaser  and  agent    p.  338^ 

—  when  judgment  in  action  by  seller  of  chattel  is  conclusive  on 
rights  of  parties,    p.  70. 

when  judgment  of  forcible  entry  and  detainer  as  to  rent  due 

is.    p.  810. 

Satisfaction — ^how  unauthorized  may  be  set  aside,    p.  804. 

what  is  proper  procedure  where  is  unauthorized,    p.   304. 

Separate  ma/Menance — ^when  is  bar  to  suit  for  divorce,    p.  474. 

Focation— what  constitutes  laches  in  moving  to  vacate  default 
p.  112. 

what  ground  for.,   p.  112. 

what  is  effect  of  petition  to  set  aside  default    p.  6« 

r— -  what  is  error  of  law  not  warranting,    p.  6. 


664  Appellatb  Coxtbts  of  Illinois 

Vacation — what  is  nature  for.    p.  6. 

what  is  not  error  of  fact  Justifying,    p.  6. 

what  is  sufficient  excuse  for  failure  to  appear,    p.  5. 

when  affidavits  in  support  of  motion  to  vacate  by  default  are 

Insufficient    p.  227. 

.  when  at  subsequent  term  improper,    p.  166. 

when  motion  lies  for  by  writ  of  wror  coram  nobis,    p.  497. 

JURY. 

Action  on  appeal  hond — ^when  Jury  unnecessary,  p.  16(1. 
Discharge  of  iuror—when  duty  of  court  to  cause,  p.  264. 
Excuse — ^when  proper,    p.  264. 

Peremptory  cTtallenge — ^when  disallowance  proper,    p.  264. 
Trial  &y— when  not  matter  of  right    p.  617. 

LANDLORD  AND  TENANT. 

Action — ^when  for  rent  is  not  prematurely  brought    p.  159. 

Appraisal — ^when  admissions  of  appraiser  are  insufficient  to  im- 
peach,   p.  240. 

when  award  of  appraisers  fixing  value  of  premises  not  dis- 
turbed,   p.  240. 

when  motion  to  compel  defendants  in  proceedings  for  to  pay 

court  amounts  admitted  to  be  due  is  proper,    p.  241. 

Attorneys*  fees — ^when  provision  in  lease  for  payment  of  is  valid, 
p.  159. 

Attorneys'  fees  and  expenses— when  allowed  under  lease,    p.  169. 

Constructive  eviction — ^what  constitutes,    p.  110. 

Declaration — when  in  action  for  injuries  to  child  of  tenant  does 
not  state  cause  of  action  in  tort    p.  258. 

De/en«e^— when  of  accord  and  satisfaction  cannot  be  availed  ot 
p.  310. 

Evidence — ^when  admissions  of  appraiser  to  impeach  appraisal  are 
inadmissible,    p.  240. 

when  that  defendants  intended  to  attach  their  names  to  lease 

as  officers  of  corporation  is  properly  excluded,    p.  179. 

Guaranty  of  rent — ^when  authority  of  officer  of  corporation  to  exe- 
cute is  shown,    p.  72. 

when  corporation  estopped  to  deny  authority  of  officers  to 

execute,    p.  72. 

when  shown  that  corporation  is  bound  by.    p.  72. 

Heat — ^when  failure  of  landlord  to  comply  with  covenant  to  furnish 
shown,    p.  110. 

when  tenant  not  warranted  in  vacating  premises  because  of 

failure  of  landlord  to  properly,    p.  140. 

Lease — ^when  assignment  of  is  invalid,    p.  302. 

when  consent  by  lessee  to  by  assignee  to  other  persons  shown. 

p.  302.  ^ 
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Lease — ^when  proylsion  for  containing  attomeyB'  fees  is  not  uni- 

lateraL    p.  159.   ' 
LiaJHHty  on  lease — ^what  evidence  inadmissible  to  show  corporate. 

p.  179. 
Privity  of  relation — ^when  not  created  between  sublessee  and  subse- 
quent owner,    p.  214. 
Reappraisement — ^when  appraiser  may  consider  effect  of  lease  with 

revaluation  clause  upon  value  of  land.    p.  240. 
Rent — ^when  agent  collecting  is  liable  to  third  person,    p.  98. 
when  claim  for  not  defeated  by  unauthorized  act  of  former 

agent    p.  810. 

when  corporation  has  power  to  guarantee,    p.  72. 

— —  when  lessee  may  not  recover  from  assignee  rent  paid  by  lessee 

to  lessor,    p.  802. 
when  tenant  vacating  premises  upon  service  of  notice  not  liable 

for  subsequently  accruing,    p.  83. 
Rights  of  sublessee — ^when  not  affected  by  new  lease  of  lessee  from 

subsequent  owner,    p.  214. 

when  under  lease  not  lost.    p.  214. 

Tender — ^when  of  rent  insufficient  to   prevent  forfeiture  of  lease. 

p.  889. 
Use  of  premises  as  garage — when  lease  not  construed  as  warranting. 

p.  343. 
Warrant  to  confess  judgment  in  lease — ^what  does  not  affect  power 

conferred  by.    p.  88. 

LIBEL  AND  SLANDER. 

Bvidence—vrhea  that  plaintiff  was  not  guilty  of  charge  of  fornica- 
tion is  admissible,    p.  158. 

Judgm^ent—^hen  for  slander  conclusive  in  petition  for  discharge 
under  Insolvent  Debtor's  Act.    p.  459. 

Malice — ^when  presumed,    p.  158. 

Privilege — ^when  remarks  are  not  subject  of.    p.  158. 

Slanderous  per  se — ^what  is.    p.  158. 

Toriance— what  does  not  constitute  statement  of  claim  and  proof. 

p.  158. 
Verdict — ^when  evidence  sustains,    p.  158. 

LIMITATION  OP  ACTIONS. 

Accrual  of  cause  of  action — ^when  for  recovery  of  earnest  money 

paid  on  contract  for  purchase  of  real  estate  occurs,    p.  887. 
when  of  cause  of  action  to  recover  money  paid  under  invalid 

ordinance  occurs,    p.  117. 
yew  cause  of  action — ^when  declaration  in  action  by  employee  for 

personal  injuries  states,    p.  878. 
when  question  whether  amended  declaration  sets  ap  is  pre^ 

sented  as  one  of  law.    p.  378. 


666  Appellate  Coubts  of  Illinois 

Plea — what  Is  effect  of  plea  of  trespass  in  action  to  recover  damagea 

for  continuing  trespass,    p.  244. 
Tolling  of  $tatut€ — ^when  oocnra.    p.  197. 
Written  contracti — ^what  are  not    p.  117. 

MANDAMUS. 

Petition — ^how  for  reinstatement  of  patrolman  constmed.    p.  $60. 

what  are  essentials  of  for  reinstatement  of  police  patrolmaa. 

p.  860. 

when  for  reinstatement  of  patrolman  does  not  show  appoint- 
ment of.    p.  360. 

when  for  reinstatement  of  police  patrolman  shows  no  la0al 

right  to  position  as  public  oiflce.    p.  360. 

Wri<— when  will  not  issue,    p.  138. 

MARRIAGB. 

Divorced  partu — ^when  within  one  year  after  divorce   in  foreign 

State  is  valid,    p.  292. 
Validity — ^what  law  governs,    p.  292. 

MASTER  AND  SERVANT. 

Acceptance  of  new  terms  of  em/ployment — ^what  constitutes,    p.  l<n.. 
Action  for  injuries— what  law   governs  where  contract  made   in 

foreign  State,    p.  7. 
when  declaration  in  action  by  employee  for  personal  injuries 

presents  new  cause  of  action,    p.  373. 
Assumption  of  risk — what  is  conmion-faw  doctrine  of.    p.  692. 

what  is  simple  tool  not  exempting  employee  from.    p.  617. 

when  common-law  doctrine  of  is  applicable  under  Federal  Elm- 

ployers'  Liability  Act    p.  592. 
when  employee  assumes  risk  of  danger  of  overlifting  onder 

Federal  Employers'  Liability  Act.    p.  617. 
when  employee  obeying  order  of  foreman  not  exempted  from 

under  Federal  Employers'  Liability  Act    p.  617. 
when  of  employment  under  Federal  Employers'  Liability  Act 

p.  517. 

when  servant  assumes  risk  ot  accident,    p.  323. 

Breach    of    contract    of    employment — when    employee    may    sae. 

p.  24. 
Committee  of  supervision  of  work — ^when  master  is  bound  by  terms 

of  contract  as  to.    p.  340. 
Contract — when  of  emplo^nnent  for  one  year  shown,    p.  493. 
when  shown  to  be  Intended  to  have  immediate  effect    p.  139. 


Contributory   negligence — how   far  considered   under  Federal 

ployers'  Liability  Act.    p.  11. 
what  considered  as  under  Federal  Employers'  Liability  Act 

p.  11. 
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Oontributorf  negligence — ^when  question  for  juiy.     p.  11. 

Danger — ^when  evidence  insufficient  to  show  knowledge  of  on  part  of 
employee,    p.  7. 

Danger  of  work — ^when  exercise  of  due  care  on  part  of  master  would 
show.    p.  7. 

Dangerous  tnachinerv — ^when  management  of  by  officers  of  corpora- 
tion is  shown,    p.  457. 

Defense — ^when  subject  of  fraud  is  not  in  action  on  oral  contract 
of  employment,    p.  139. 

Direction  of  verdict — when  proper  for  defendant  in  action  by  em- 
ployee for  personal  injuries,    p.  323. 

Discharge  of  servant — when  grounds  for  not  shown,    p.  340. 

Employment — ^when  waiver  of  furnishing  of  list  of  customers  as 
prerequisite  to  shown,    p.  493. 

JffvMence— what  admissible  in  action  for  death  of  anploye«  in  ab-' 
sence  of  eyewitness,    p.  256. 

—  when  admissible  as  to  previous  explosions  in  action  for  per- 
sonal injuries,    p.  7.  ^ 

when  admission  of  aa  to  what  was  done  to  hand  car  after  in- 
jury to  section  hand  is  erroneous,    p.  594. 

when  exclusion  of  as  to  whether  witness  saw  fallen  lumber 

after  accident  is  error,    p.  415. 

when  of  dimness  of  light  in  factory  is  admissible,    p.  31L 

Federal  Employers'  Liability  Act—^see  Fedebal  Emplotbbb'  Liabil- 
iTT  Act. 

when  action  by  servant  for  personal  injuries  is  under,    p.  617. 

when  applies,    p.  665. 

FelUno^ervant — when  instruction  on  act  of  victim  contributinip  to 
injury  not  barring  recovery  correct,    p.  7. 

Guarding  mafhine — when  factory  owner  guilty  of  violation  of  Fac- 
tory Act  as  to.    p.  311. 

Instructions — when  erroneous  on  duty  of  master  to  warn  servant, 
p.  7. 

when  in  action  under  Federal  Employers'  Liability  Act  erro- 
neous because  ignoring  assumption  of  risk.    p.  593. 

when  not  Veversible  in  language  of  stati^te.    pi  11. 

-—  when  on  assumed  risk  under  Federal  Employers*  Liability  Act 
erroneous,    p.  693. 

when  on  damages  on  Federal  Employers'  Liability  Act  is  erro- 
neous,   p.  593. 

Intentional  failure  to  safeguard  machinery — ^what  constitutes  within 
Workmen's  Compensation  Act  giving  right  of  action  at  law 
to  employee,    p.  457. 

Knowledge  of  conditions — when  evidence  insufficient  to  charge 
switchman  with.    p.  11. 

Idne  of  duty — when  shown  that  section  hand  was  engaged  in  at  time 
of  accident  in  action  under  Federal  Employers'  Liability  Act 
p.  593. 
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Location  of  platform — ^when  instruction  on  liability  of  master  cor- 
rect,   p.  11. 

Mining — see  Mines  akd  Minerals. 

Negligence — ^when  furnishing  insufficient  number  of  men  for  heavy 
work  not    r-  ^17. 

when  question  for  Jury  as  to  location  of  platform  ne«.r  track. 

p.  11. 

Patent  defect — ^what  is  that  employee  is  bound  to  see  under  Federal 
Employers'  Liability  Act.    p.  517. 

Platform  near  track — ^what  care  required  in  constructing,    p.  11. 

Pleading — ^what  allegation  with  reference  to  assumption  of  risk 
declaration  in  action  under  federal  act  must  contain,    p.  517. 

Protection  of  servant — when  servant  may  assume  exercise  of  care 
by  master,    p.  11. 

X)uestion  for  jury — ^when  manner  of  occurrence  of  accident  to  em- 
ployee is.    p.  256. 

Repair  of  ungt^arded  machine  in  motion — ^when  not  shown  that  em- 
ployee is  engaged  in.    p.  311. 

Safe  place — ^what  care  required  in  furnishing,    p.  11. 

what  is  duty  of  master  as  to.    p.  323. 

Safeguarding  of  machinery — what  constitutes  violation  of  statutes 
relative  to.    p.  457. 

Scaffolds — who  has  duty  of  constructing  safe  and  suitable,    p.  406. 

Verdict — when  for  plaintiff  in  action  for  services  is  against  weight 
of  evidence,    p.  564. 

Warning  servant — ^when  duty  incumbent  on  master  to  exercise  rea- 
sonable care.    p.  7. 

Workmen's  Compensation — see  Workmen's  Compensation. 

MECHANICS'  LIENS. 

Act — how  construed,    p.  328. 

Claim  for  lien — when  may  be  enforced,    p.  328. 

Contract — when  not  construed  as  waiving,    p.  17. 

who  protected  by  provision  to  complete  work  clear  of  liens  or 

incumbrances,    p.  17. 
Lien — when   of   garnishment   has   priority   over   mechanics'   li^is. 

p.  306. 
Notice  of  lien — ^when  insufficient,    p.  306. 
Purchaser — ^who  is  of  property  within  statute,    p.  328. 
Right  to — ^what  essential  to  waiver,    p.  17. 

MINES    AND    MINERALS. 

Question  for  jury — ^when  whether  roof  of  mine  was  dangerous  and 

mine  examiner  should  have  discovered  condition,    p.  594. 
Wilful  violation  of  Mine  Employment  Act — ^what  constitutes,    p.  594. 

MORTGAGES. 

Assumption — ^when  deed  construed  as  showing  intention  of  parties 
that  purchaser  assume  mortgage,    p.  422. 
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Assumption — ^when  language  in  deed  does  not  show  intention  of  by 

grantee,    p.  422. 
when  question  of  intention  of  grantee  as  to  is  one  of  fact. 

p.  422. 
— p-  when  shown  that  parties  to  deed  intended  that  grantee  assume 

mortgage,    p.  422. 


Attorneys^  fees — when  allowance  of  for  foreclosure  not  accepted. 

p.  181. 

when  second  mortgagee  not  entitled  to.    p.  181. 

Decree  of  foreclosure — when  in  favor  of  State  superintendent  of  in- 
surance holding  trust  deeds  for  security  of  policy  holders  is 

improper,    p.  396. 
Estoppel — when  mortgagee  not  estopped   from  asserting  lien   for 

amount  due  on  interest  coupon,    p.  225. 
Mortgages  and  trust  deeds — ^not  negotiable  instruments,    p.  396. 
Notice — ^when  purchaser  of  land  put  upon  inquiry,    p.  225. 
PayTnent  of  interest  coupon — when  not  shown  that  mortgagee  made 

representation  to  purchaser  as  to.    p.  225. 
Pleading — ^when  no  substantial   variance  exists  between  bill  and 

proof  as  to  assumption  of  mortgage  in  suit  for  foreclosure. 

p.  422. 
Rights  of  mortgagors — when  no  equities  against  assignee  of  first 

mortgage,    p.  181. 

MUNICIPAL  CORPORATIONS. 

See  Cities  and  Villaobs. 

BfUNICIPAL  COURT  OP  CHICAGO. 

Act — ^refusal  to  consider  constitutionality  of.    p.  417. 

Affidavit  of  defense — when  properly  stricken  from  files,    p.  156. 

Affidavit  of  merits — what  is  effect  of  abiding  by  after  stricken  from 
files,    p.  222. 

when  in  action  on  note  is  insufficient,    p.  321. 

when  in  action  to  recover  for  goods  sold  and  delivered  is  in- 
sufficient   p.  134. 

when  insufficient  to  put  plaintiff  to  proof  of  claim  in  action  on 

note.    p.  321. 

-^—  when  sufficient    p.  99. 

Appeal — ^when  must  be  dismissed,    p.  370.  ^* 

when  ordinance  must  be  certified,    p.  60. 

Appeal  bond — ^applicability  of  provisions  of  Practice  Act  relating 
to  approval  of  to  appeals  from  Municipal  Court,    p.  370. 

Bill  of  exceptions — what  must  be  preserved  by.    p.  156. 

what  ruling  of  trial  Judge  must  be  preserved  in.    p.  506. 

Constitutionality  of  act — what  constitutes  raising  question  ot 
p.  417. 

Evidence — ^what  Judicial  notice  taken  of.    p.  50. 

when  presumed  sufficient  to  sustain  Judgment    p.  24. 
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Evidence— 'iviiBD.  rulee  not  Judicially  noticed  by  Appellate  Court 
p.  134. 

Instructions-^whea  Appellate  Court  may  consider  only  objections 
to  oral  made  in  accordance  with  rules,    p.  48. 

Judgment — ^what  is  effect  of  petition  to  set  aside  default    p.  5. 

what  is  error  of  law  preventing  vacation  of.    p.  6. 

what  is  nature  of  proceeding  to  vacate,    p.  6. 

what  is  not  error  of  fact  Justifying  vacation,    p.  5. 

what  is  sufficient  excuse  for  •  failure  to  appear  warranting 

vacation,    p.  6. 

when  affirmed,    p.  187. 

— ' —  when  deemed  valid  until  regularly  vacated,    p.  862. 

when  default  may  not  be  vacated,    p.  6.  ^ 

when  motion  to  vacate  too  late.    p.  862. 

when  not  disturbed  on  appeal,    p.  291. 

Judgment  order — ^what  is  not  valid,    p.  417. 

what  is  sufficient  certified  copy  of  record  of.    p.  417. 

when  in  abbreviated  form  is  sufficient    p.  417. 

Pleading — when  objection  to  statement  of  claim  may  not  be  raised, 
i).  98. 

when  statement  of  claim  in  action  to  recover  money  collected 

is  sufficient    p.  98. 

Presumption — when  must  be  presumed  that  action  of  court  in  strik- 
ing affidavit  of  defense  and  entering  Judgment  by  default  is 
correct,    p.  370. 

when  presumed  that  complaint  conformed  to  ordinance,    p.  50. 

when  presumed  that  rule  in  effect  permitting  agent  of  plaintiff 

to  swear  to  affidavit  of  claim,    p.  349. 

Reversal — ^when  granting  of  leave  to  amend  statement  of  claim  is 
not  ground  for.    p.  51. 

Statement  of  claim — ^when  allegations  in  taken  as  true.    p.  821. 

when  founded  on  original  contract  of  sale.    p.  99. 

when  in  action  to  recover  for  goods  sold  and  delivered  is  in- 
sufficient   p.  167. 

when  sufficient  in  action  against  initial  interstate  carrier  for 

injury  to  goods,    p.  333. 

Statement  of  set-olf — when  in  action  for  goods  sold  and  delivered  is 
insufficient    p.  134. 

Stenographic  report — ^what  reviewed  where  stricken  from  record. 
p.  24. 

Transcript  of  judgment — ^when  error  of  clerk  in  preparing  from  half- 
sheet  is  immaterial,    p.  417. 

Variance — what  does  not  constitute  between  statement  of  claim  and 
.  proof  in  action  of  slander,    p.  158. 

what  does  not  constitute  material  in  fourth-class  case.    p.  826. 

when  claim  of  is  too  late.    p.  326. 

Writ  of  error — when  sole  remedy  for  review  of  Judgment    p.  6. 
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NEGLIGENCE. 

Assumption  of  risk  of  accident — Yfhen  by  servant  occurs,    p.  323. 

Burden  of  proof — ^who  has.    p.  15. 

Care   of   carriers— what   degree   of   towards   passengers    required, 
p.  562. 

Contributory — what  constitutes,    p.  11. 

what  is  effect  of  failure  to  aver  and  prove  freedom  from. 

p.  15. 

when  instruction  erroneous,    p.  15. 

when  of  person  driving  wagon  down  grade  on  street  not  shown. 

p.  430. 

when  of  person  injured  by  defect  in  street  which  street  rail- 
road obligated  to  keep  in  repair  not  shown,    p.  430. 

when  passenger  stepping  or  thrown  from  street  car  when  on 

rear  platform  guilty  of.    p.  544. 

Direction  of  verdict — when  proper  in  action  for  i>ersonal  injuries, 
p.  323. 

Discharge  of  sewage — ^when  city  not  liable  for  injuries  to  property 
caused  by.    p.  609.  , 

Evidence — ^what  is  effect  of  failure  to  prove  connection  with  owner- 
ship or  operation  of  agencies  causing  accident    p.  21. 

when  exclusion  of  as  to  whether  witness  saw  fallen  lumber 

after  accident  to  employee  is  error,    p.   415. 

when  of  conditions  surrounding  place  of  accident  admissible. 

p.  415. 

when  of  dimness  of  light  in  factory  admissible  in  action  by 

employee  against  employer  for  personal  Injuries,    p.  311. 

when  plaintiff  must  show  due  care.    p.  544. 

when  that  sparks  were  seen  coming  out  of  smokestack  of  en- 
gine is  properly  excluded  in  action  against  railroad  for  loss 
of  property  by  fire.    p.  553. 

Excavation — ^when  evidence  insufficient  to  charge  defendant  with, 
p.  21. 

Excavation  near  sideivalk — when  plea  sufficient,    p.  21. 

Factory  owner — ^when  guilty  of  violation  of  Factory  Act  as  to  guard- 
ing machine,    p.  311. 

Furnishing  insufficient  number  of  men  for  heavy  work — ^when  not 
negligence,    p.  517. 

Instructions — when  in  action  to  recover  for  death  erroneous  because 
of  assumption  of  fact    p.  427. 

when  on  contributory  of  deceased  erroneous,    p.  619. 

when  referring  to  declaration  in  action  for  death  of  driver 

of  wagon  struck  by  street  car  not  erroneous,    p.  427. 

when   relating   to    contributory    properly    refused,   in   action 

ajsainst  employer  refusing  to  accept  provisions  of  Workmen's 
Compensation  Act    p.  615. 

Maintenance  of  electric  light  pole  in  dangerous  condition — ^when  by 
city  shown,    p.  494. 
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Malpractice — ^when  evldencd  does  not  sustain  verdict  for  plaintiff 

in  action  against  physician  for.    p.  128. 
Nuisance — ^when  city  not  liable  for  failure  to  abate,    p.  609. 
when  city  not  liable  for  injuries  resulting  from  created  by 

others,    p.  609. 
Ordinary  care — ^when  arrangement  of  seat  on  wagon  may  be  con- 
sidered on  exercise  of  by  driver  injured  by  defect  in  street. 

p.  430. 
Pleadings — when  declaration  in  action  for  injuries  to  child  of  tenant 

does  not  state  cause  of  action  in  tort    p.  258. 
Proximate  cause — when  shown  that  electric  shock  from  city  light 

pole  was  of  death,    p.  494. 
Question  for  jury — ^when  is.    p.  662. 
when  whether  driver  of  wagon  was  struck  by  street  car  and  la 

guilty  of  contributory  negligence,    p.  427. 
Question  of  law — ^when  due  care  is.    p.  544. 
Scaffold — ^when  owner  and  architect  not  liable  for  death  of  employee 

of  independent  contractor  due  to  unsafe,    p.  406. 
who  has  duty  of  constructing  safe  and  suitable  for  employee. 

p.  406. 
Street  railroads — ^when  shown  causing  death  of  driver  of  wagon. 

p.  427. 

nbgotiablb  instruments. 

Accommodation — ^when  note  not  shown  to  be  for  purpose  of.    p.  329. 

Action — who  may  bring  on  note.    p.  216. 

Assignm^ent — when  note  not  invalidated  where  stating  on  face  to  bo 

secured  by  chattel  mortgage,    p.  321. 
Consideration — ^when  evidence  does  not  show  failure  of.    p.  329. 

when  failure  of  shown,    p.  124. 

when  note  from  father  to  daughter  is  without    p.  587. 

when  note  is  without    p.  587. 

Defense — ^what    is    available    against    purchaser    after    maturity. 

p.  291. 
Evidence — ^when  burden  of  proof  is  on  defendant,    p.  329. 

when  documentary  is  inadmissible  on  note.    p.  329. 

when  of  conversation  between  maker  and  payee  relating  to 

payment  by  sale  of  property  on   commission   is  admissible. 

p.  600. 

when  parol  admissible  to  show  character  of  signature,    p.  217. 

Mortgages    and    trv^t    deeds — ^when    not    negotiable    instrumento. 

p.  396. 
Payment  of  note  signed  "by  wife  as  surety — ^when  shown  to  have 

been  paid  by  husband,    p.  600. 
Pleading — when  affidavit  of  merits  in  action  on  noteg  is  insufficient 

p.  321. 

when  copy  of  note  filed  is  not  part  of  declaration,    p.  321. 

Usury — when  note  usurious,    p.  469. 
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NETW  TRIAL. 

Netoly-diacovered  evidence — ^when  properly  denied,    p.  7. 
Nominal  damaffet — ^when  not  granted  for  purpose  of  recoyering. 
p.  352. 

NOTICE. 

Mortdtoffe— "When  purchaser  of  land  put  upon  inquiry  as  ta   'p.  225. 

NUISANCE. 
Citu — ^when  not  liable  for  failure  to  abate  nuisance,    p.  609. 
when  not  liable  for  injuries  resulting  from  nuisance  created  by 

others,    p.  609.  '    ^ 
when  not  liable  for  nuisance  maintained  by  private  individuals. 

p.  614. 

OFFICERS. 

Appointment — what  is  power  of  village  board  of  trustees  as  to. 

p.  411. 
Removal — ^what  is  authority  of  president  of  board  of  trustees  as  to. 

p.  411. 
Village — when  power  to  remove,    p.  411. 

PARENT   AND   CHILD. 

Note — ^when  from  father  to  daughter  is  without  consideration, 
p.  587. 

PARKS  AND  BOULEVARDS. 

Parks — ^when  exclusion  from  may  be  enjoined,    p.  449. 

when  ordinance  of  park  commissioners  limiting  use  of  facil- 
ities in  is  void.    p.  449. 

Title  of  commisHonera — what  is  nature  of  in  Irving  Park  District 
p.  449. 

PARTITION. 

Best  interests  of  minor — ^when  shown  to  be  against  to  partition  land. 

p.  143. 
Infant — ^what  is  rule  as  to  partition  of  land  in  which  is  interested. 

p.  143. 
Plea — ^when  of  pendency  of  prior  action  is  good.    p.  90. 

PARTNERSHIP. 

Svidence — ^when  burden  of  proving  Joint  liability  is  upon  plaintiff. 

p.  576. 

when  insufficient  to  show  partnership,    p.  179. 

Joint  liahility  of  partners — when  not  shown,    p.  576. 

Member — when  may  be  sued  on  contract    p.  539. 

when  may  not  be  sued  by  receiver  on  note  due  partnership. 

p.  639. 
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payment  and  discharge. 

Acceptance  of  part  payment — ^when  not  shown  by  retention  of  check, 
p.  352. 

Defense — ^as  an  affirmative,    pp.  621,  628. 

Duress — ^when  made  under,    p.  117. 

Instructions — ^when  in  action  to  reoover  money  overpaid  by  mistake 
improperly  refused,    p.  526. 

when  on  right  of  recovery  of  money  paid  by  mistake  mis- 
leading,   p.  526. 

Receipt — ^when  shown  not  to  have  been  altered,    p.  600. 

Recovery — ^when  proper,    p.    113. 

PHYSICIANS  AND  SURGEONS. 

Malpractice — ^when  evidence  does  not  sustain  verdict  for  plaintiff  in 
action  for.    p.  128. 

PLEADING. 

Affidavit   of  defense — when  insufficient   to   question   corporation's 

right  to  bring  action  of  forcible  entry  and  detainer,    p.  389. 
Affidavit  of  merits — when  action  of  court  in  striking   improper. 

p.  99. 

when  in  action  on  note  is  insufficient    p.  821. 

when  insufficient  to  put  plaintiff  to  proof  of  claim,    p.  821. 

when  mere  subterfuge  interposed  for  delay,    p.  471. 

when  refusal  to  permit  filing  of  Is  proper,    p.  471. 

Amendment — ^what  does  not  affect  discretion  of  trial  court  to  allow. 

p.  112. 
when  defendant  cannot  complain  of  increasing  ad  damnum. 

p.  112.  '^ 
when  Increasing  ad  damnum  in  presence  of  Jury  not  reversible. 

p.  11.  , 

when  increasing  ad  damnum  may  not  be  complained  of.    p.  112. 

Answer — what  is  effect  of  failure  to  make  to  plea.    p.  298. 
ConstructUm — ^how  affidavits  of  merits  construed,    p.  222. 
Contributory  negligence — what  is  effect  of  failure  to  aver  freedom 

from.    p.  15. 
Declaration — when  copy  of  note  filed  Is  not  part  of.    p.  32L 

when  reference  to  defendant  in  is  immaterial,    p.  44. 

when  sufficient  to  support  judgment    p.  123. 

General  demurrer — when  counts  alleging  continuous  trespass  are  not 

obnoxious  to.    p.  244. 
Notice  of  special  matters  of  defense  to  declaration — ^what  is  effect 

of.    p.  621. 
Plea — ^what  constitutes  withdrawal  of.    p.  44. 
what  is  effect  of  plea  of  non  est  factum  at  common  law. 

p.  621. 
what  is  effect  of  unverified  of  non  est  factum  under  statute. 

p.  621. 
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Plea — ^when  deemed  suf&cient    p.  90. 

when  of  pendency  of  prior  action  in  suit  for  partition  is  good. 

p.  90. 
Special  plea — what  is  effect  of  order  permitting  withdrawal  of. 

p.  44. 
Variance — ^what  constitutes  material  between  pleading  and  proof 

in  declaration  charging  conspiracy,    p.  106. 
WUhdratoai — when  defendant  estopped  from  relying  on  defense  in 

plea  assumed  to  be  withdrawn,    p.  44. 

PRINCIPAL  AND  AGENT. 

Act  of  oirenttf-^when  clcdm  for  rent  not  defeated  by  unauthorized, 
p.  310. 

Authority  of  agent — when  eyidence  shows  notice  to  third  person  % 
of  lack  of  to  make  settlement,    p.  58. 

Evidence — ^when  certified  copy  of  proceedings  for  appointment  of 
conserrator  of  principal  is  admissible  in  action  to  recover 
collected  money,    p.  572. 

lAaibility  of  agent  to  third  person — ^when  for  collecting  rent  occurs, 
p.  98. 

Notice  to  principal — when  notice  to  agent  is.    p.  338. 

Verdict — ^when  for  plaintiff  in  action  against  agent  for  money  col- 
lected sustained  by  evidence,    p.  572. 

PRINCIPAL  AND  SURETY. 

Contract — ^how  construed,  ^p.  298. 
Release  of  surety — ^when  effective,    p.  298. 

PRODUCTION  OF  BOOKS  AND  PAPERS. 

Notic€  to  produce  document — ^when  before  introducing  copy  in  evi- 
dence is  unnecessary,    p.  324. 

PROSTITUTION. 
Conviction'— when  for  pandering  not  sustained  by  evidence,    p.  229. 

RAILROADS. 

Contributory  negligence — when  shown  in  crossing  tracks,    p.  1. 
Crossings — ^what  care  required  in  construction  and  maintenance  of 

at  highway  intersections,    p.  375. 
what  is  duty  of  under  statute  to  provide  safe  and  convenient 

at  highways,    p.  375. 
what  is  meaning  of  word  "safe"  in  act  relating  to  construction 

and  maintenance  of  railroad  and  street    p.  375. 
what  was  obligation  at  common  law  to  provide  and  maintain 

at  highways,    p.  375. 
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Evidence — ^when  of  emission  of  sparks  from  engine  properly  ex- 
cluded in  action  for  loss  of  property  by  fire.    p.  658. 

Inatructions — when  on  contributory  negligence  of  driver  of  automo- 
bile killed  at  crossing  erroneous,    p.  619. 

when  on  nonliability  of  railroad  company  for  injury  to  pedes- 
trian passing  over  crossing  on  right  of  way  erroneously  re- 
fused,   p.  376. 

when  requested  on  due  care  of  deceased  struck  by  train  at 

crossing  should  not  be  refused,    p.  619. 

Lo$a  of  property  by  fire — ^when  evidence  supports  verdict  for  plain- 
tiff in  action  for  damages  for.    p.  633. 

Question  for  jury — ^when  whether  plank  road  over  crossing  is  rea 
sonably  safe  for  vehicle  traffic    p.  376. 

Street  croiaing — when  negligence  shown  in  approaching,    p.  1. 

U$e  of  roadway  dy  pedeatriana — when  not  incumbent  upon  railroad 
to  maintain  roadway  in  reasonably  safe  condition,    p.  375. 

RECEIVERS. 

Appointment — showing  insufficient  to  warrant    p.  253. 

when  to  collect  rents  of  property  improper,    p.  253. 

when  to  protect  interest  in  property  is  unnecessary,    p.  253. 

Partnerahip — ^when  member  may  not  be  sued  on  note  by  receiver, 
p.  539. 

RECORDS. 
Recorda — ^binding  effect  of.    p.  264.        / 

RELEASE. 
Inaurance  company—when  from  liability  is  valid,    p.  34L 

REMOVAL   OF   CAUSES. 

Federal  Employ  era'  Liability  Act — ^when  cause  not  removable,    p.  11. 
Right — what  essential  to  exercise  of.    p.  11. 

REPLEVIN. 

Actiotir— when  prematurely  brought     p.  155. 
Evidence— irhen  sufficient  to  sustain  finding  for  plaintilf.    p.  125. 
Recovery  hy  aeller  of  gooda  aold  under  conditional  oontrac$ — when 
before  levy  of  execution  shown,    p.  632. 

ROADS  AND  BRIDGES. 

Prescription— what  is  important  in  determining  establishment  of 

way  by.    p.  136. 
•  when  fact  of  shifting  in  roadway  is  not  decisive  in  determining 

establishment  of  way  by.    p.  136. 
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Pretcriptiofi — ^when  public  highway  established  by.    p.  136. 
User  of  hiffhtcau — when  shown  to  be  adverse,  uninterrupted,  ez- 
elusive^  continuous  and  under  claim  of  right    p.  136. 

SALES. 

Acceptance — ^when  contract  not  completed  by.    p.  352. 

AcUon — what  is  condition  precedent  to  right  of  to  recover  pur- 
chase price  of  goods  sold  by  description,    p.  167. 

Affidavit  of  merits — when  in  action  to  recover  for  goods  sold  and 
delivered  is  sufficient    p.  134. 

—  when  portion  of  in  action  to  recover  for  goods  sold  is  im- 
properly stricken  from  files,    p.  167. 

Breach  of  contract — when  evidence  supports  verdict  in  action  for. 

P.  71. 

Bulk — ^when  act  inapplicable,    p.  3. 

when  goods  sold  in  violation  of  act  may  be  reached  by  garnish- 
ment,   p.  153. 

Cancellation — what  does  not  constitute  of  order,    p.  374. 

Consideration — ^when  promise  by  stockholder  to  repurchase  stock 
is  based  upon.    p.  326. 

Contract — ^what  constitutes  severance  of  entire  contract    p.  22. 

when  not  shown,    p.  352. 

when  severable  and  not  entire,    p.  22. 

Damages — what  is  measure  of  for  breach  of  contract    p.  22. 

— -^  what  measure  of  for  false  representations  as  to  value  of  cor- 
porate stock,    p.  31. 

Delivery — ^when  delivery  of  bill  of  lading  constitutes  of  goods, 
p.  374. 

Evidence — ^when  as  to  returning  of  car  if  unsatisfactory  and. refund- 
ing of  payment  is  admissible,    p.  30. 

—  when  supports  verdict    p.  30. 

False  representations — ^what  is  not  proof  of  absence  of  damage  by. 
p.  31. 

Instructions — ^when  on  burden  of  proof  in  action  for  damages  for 
fraud  in  sale  of  corporate  stock  erroneous,    p.  31. 

when  on  burden  of  proof  not  erroneous,    p.  46. 

when  on  liability  for  fraud  in  sale  of  corporate  stock  improper. 

p.  31. 

when  on  nonliability  for  false  representations  as  to  value  of 

corporate  stock  erroneous,    p.  31. 

when  on  right  of  sellers  of  business  to  express  value  in  con- 
tract misleading,    p.  526. 

when  on  warranties  not  erroneous,    p.  46. 

Judgment — ^when  in  action  by  seller  of  chattel  Is  conclusive  on 
rights  of  parties,    p.  70. 

Offer — ^what  does  not  constitute  unequivocal  acceptance  of.    p.  352. 

•*-^  when.may  be  .withdrawn,    p.  352. 

when  seller  not  required  to  keep  oipm*    p,  SSS» 
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Part  payment— when  not  Bhoim  by  retention  of  check,    p.  352. 
Pleading — when  portion  of  affldayit  of  merits  in  action  to.recoTor 

for  goods  sold  is  improperly  stricken  from  files,    p.  167. 
Question  lor  juru — ^when  fraud  by  agent  of  seller  is.  '  p.  46. 
Readiness  of  seller  to  deliver — ^what  is  sufficient  proof  oL    p.  71. 
Recovery  "by  seller  oj  goods  sold  under  conditional  contract — when 

evidence  shows  before  levy  of  execution,    p.  632. 
Bet'Off — what  is  subject  of  in  action  for  purchase  price,    p.  99. 
Statute  of  Frauds — ^when  contract  for  the  repurchase  of  stock  not 

within,    p.  326. 
Stock — ^when  personal  promise  by  stockholder  to  purchase  is  shown. 

p.  326. 
Verdict — ^when  evidence  insufficient  to  support,    p.  62. 
Warranty — when  existence  of  is  question  for  Jury.    p.  46. 

SET-OFF  AND  RECOUPMENT. 

Loan — ^when  evidence  sufficient  to  show  made  basis  of  set-ofC.    p.  291. 
Set-off — ^what  is  subject  of  in  action  for  purchase  price  of  goods, 
p.  99. 

SHERIFFS  AND  CONSTABLES. 

Instructions — when  in   action   for  damage  against  officer  serving 

writ  of  restitution  is  erroneous,    p.  106. 
Writ  of  restitution — what  care  required  of  officer  executing,    p.  106. 

what  is  duty  of  officer  after  execution  of.    p.  106. 

when  officer  Is  protected  by.    p.  106. 

when  officer  may  disregard  private  arrangement  as  to  posses 

sion  in  serving,    p.  106. 
when  officer  removing  goods  under  not  liable  for  damage, 

p.  106. 

STATUTES. 

Foreign — when  admissible  in  evidence,    p.  7. 
when  unnecessary  to  read  to  Jury.    p.  7* 

STREET  RAILROADa 

Contrilutory  negligence— when  of  person  driving  wagon  down  grade 

on  street  not  shown,    p.  430. 
when  of  person  injured  by  defect  in  street  which  railroad 

obligated  to  keep  in  repair  not  shown,    p.  430. 

when  shown,    p.  28. 

Evidence — ^what    constitutes    admission   that  defendant  bound   by 

ordinance  under  which  operating,    p.  430. 
Instructions — ^when  properly  refused   on   ground  of  singling   out 

facts,    p.  430. 
when  referring  to  declaration  in  action  for  death  of  drirer  of 

wagon  not  erroneous,    p.  427. 
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Negligence — when  shown  causing  death  of  driver,    p.  427. 

Ordinance  requiring  repair  of  occupied  portion  of  street — what  Is 
effect  of  on  right  of  action  by  third  person  for  injuries,    p.  430. 

Ordinary  care — when  arrangement  of  seat  on  wagon  may  be  con- 
sidered on  question  of  exercise  of  by  driver,    p.  430. 

Question  for  jury — when  is  whether  driver  of  wagon  is  guilty  of 
contributory  negligence,    p.  427. 

Verdict — when  in  favor  )of  city  does  not  exonerate  street  railroad 
from  liability  for  damages  for  accident  due  to  defective  street 
p.  430. 

TAXATION. 

Recovery  of  hack  illegal  taxes — ^when  demand  unnecessary,    p.  117. 

TELEGRAPHS  AND  TELEPHONES. 

Transmission  of  telegram — ^when  contributory  negligence  not  shown, 
p.  29. 

when  damages  shown  as  direct  result  of  negligence,    p.  29. 

when  negligence  shown,    p.  29. 

TBSNDER. 
Rent— when  insufficient  to  prevent  forfeiture  of  lease,    p.  889. 

TORTS. 

Joint  IiaMHf]^— when  occurs,    p.  209. 

Pleading — ^when  declaration  in  action  for  injuries  to  child  of  tenant 
does  not  state  cause  of  action  in  tort.    p.  258. 

TRESPASS. 

Action  quare  clausum  fregit — ^unassignabllity  of.    p.  244. 

what  is  foundation  of.    p.  244. 

Continuing — ^what  constitutes,    p.  244. 

Dam/iges — ^when  all  must  be  recovered  in  one  action,    p.  244. 

&eneral  demurrer — ^when  counts  alleging  continuous  are  not  ob> 
noxious  to.    p.  244.  ' 

lAind — ^what  constitutes  on.    p.  244. 

Plea — ^what  is  effect  of  plea  of  statute  of  limitations  in  action  to  re- 
cover damages  for  continuing,    p.  244. 

Trespasser — ^when  passenger  becomes,    p.  814. 

TRIAL. 

Amendment  of  pleading — when  increasing  ad  damnum  In  presence 

of  Jury  not  reversible,    p.  11. 
Direction  of  verdict — ^what  evidence  determines  rights  of  defendant 

under  motion  for.    p.  354, 
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Direction  of  verdict — when  for  defendant  In  action  on  Indemnity 
bond  not  proper,    p.  483. 

when  for  defendant  proper,    p.  483. 

when  improper,    p.  594. 

when  proper  for  defendant  in  action  for  personal  injuries. 

p.  323. 

Failure  to  he  ready  for  trial — when  advance  of  trial  case  out  of 
order  constitutes  no  excuse  for.    p.  549. 

Interrogatoriet — when  special  are  properly  refused,    p.  197. 

Profert  of  party — ^when  unnecessary,    p.  621. 

Queatiofi  of  law — when  due  care  is.    p.  544. 

Rebuttal — ^when  evidence  improper  in.    p.  314. 

Remarks  of  court — what  upon  cross-examination  of  medical  witness 
are  improper,    p.  384. 

Buhtnisaion  of  case  to  jury — ^when  proper,    p.  256. 

Surrehuttal-^whAt  improper  on.    p.  200. 

Taking  document  to  jury  room — ^when  properly  not  allowed,    p.  409. 

Withdrawal  of  juror — when  errpneous  question  answered  affirm- 
atively is  not  ground  for.    p.  430. 

TROVER  AND  CONVERSION. 

Conversion — ^what    constitutes   joint  of   property   purchased   from 

receiver  in  bankruptcy,    p.  338. 
Damages — ^what  is  measure  of  for  conversion  of  mortgaged  chattel 

in  action  against  purchaser,    p.  390. 
Unauthorized  sale  of  mortgaged  chattel — ^when  mortgagee  may  main-  * 

tain  action  of  conversion  because  ot    p.  390. 

'  TRUSTS. 
Solicitof^s  fees — ^when  trustee  not  entitled  to.    p.  856, 

USURY. 

Intention — ^not  question  of.    p.  469. 
Note — when  usurious,    p.  469. 

VAGRANCY. 
Information — when  sufflcieht    p.   111. 

VENDORS  AND  VENDEES. 

I 

Action — when  cause  of  for  recovery  of  earnest  money  paid  on  con*  \ 

tract  accrues,    p.  387. 

Assumption  of  mortgage — ^when  by  grantee  question  of  fact.    p.  422.  ' 

when  deed  construed  as  showing  intention  of  parties  that  pur- 
chaser assume  mortgage,    p.  422.  j 

when  intention  of  grantee  as  to  shown,    p.  422. 

when  language  in  deed  does  not  show  intention  of  grantee  as 

to.    p.  422. 
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Mortgage — ^when  purchaser  of  land  put  upon  Inquiry  as  to.    p.  225. 
Qucdrilateral   contract — when    with    agents    of    respective    parties 

shown,    p.  175. 
Rescission    of   contract — ^what    does    not    constitute    unreasonable 

length  of  time  for.    p.  387. 
when  by  purchaser  proper,    p.  387, 

VENUE. 

Motion  for  change  of — ^when  is  too  late.  p.  321. 
Petition  for  change  of — how  construed,  p.  321. 
when  is  insufficient,    p.  821. 

VERDICT. 

Excessive — ^when  |18,000  not    p.  11. 
when  125,000  not.    p.  7. 

WILLS. 

Construction — ^when  intention  of  testator  will  be  given  effect  in 
making  of  will.    p.  186. 

Decree — ^when  for  construction  of  will  is  not  erroneous  as  warrant- 
ing confiscation  of  estate  by  trustee,    p.  186. 

Heir  of  wife — when  husband  is  not.    p.  186. 

Lapse  of  devise  or  legacy — ^when  occurs  at  common  law.    p.  186. 

Lapse  of  legacy — when  legacy  to  grandchild  lapses  and  property 
distributed  as  intestate,     p.  186. 

Statute  of  Descent — what  is  purpose  of  section  11  of.    p.  186. 

Vesting  of  personal  legacies — what  is  general  rule  in  regard  to. 
p.  186. 

when  gift  occurs  at  once.    p.  186. 

when  postponed  until  time  of  division,    p.  186. 

WITNESSES. 

Calling  hy  court — ^when  proper  in  criminal  cases  as  witnesses  of 
court,    p.  264. 

Credibility — ^when  instruction  proper  as  to  credibility  of  plaintiff, 
p.  26. 

Cross-examination — what  is  proper  of  medical  witness,    p.  384. 

what  is  proper  of  plaintiff  in  action  to  recover  on  contract 

for  supplying  names  of  new  residents,    p.  141. 

what  proper  of  witness  testifying  to  fact  incriminating  de- 
fendant,   p.  130. 

when  leading  questions  permissible  in  criminal  case.    p.  264. 

Examination — ^when  within  discretion  of  court  in  criminal  case, 
p.  264. 

Finding^yfhen  based  upon  lesser  number  of  wltneeses  proper, 
p,  430, 
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Impeachment — ^when  textbook  may  be  used  to  impeach  expert  medi- 
cal   p.  384. 

WORDS  AND  PHRASES. 

Account  stated — ^how  defined,    p.  197. 

Adultery — ^how  defined,    p.  154. 

Common-law  conspiracy — ^how  defined,    p.  264. 

Conspiracy — ^how  defined,    p.  106. 

lAfe  insurance  policy — ^how  defined,    p.  614. 

Pilferage — how  defined,    p.  492. 

PurcTUwer— who  is  of  property  within  Mechanics*  liens  Statatsi 

p.  328. 
Bafe — how  word  in  act  relating  to  construction  and  maintenaacs 

of  railroad  and  street  crossings  defined,    p.  375. 
Second  term  of  court — what  conception  given  words  in  Practice  Act. 

p.  162. 
Simple  tool — how  defined,    p.  617. 
Usage — how  defined,    p.  324. 
Written  contracts — how  defined,    p.  117. 

WORKMEN'S  COMPENSATION. 

Civil  lialAlity  of  employer — when  not  affected,    p.  311. 
Defense — ^when  that  employer  Is  under  act  is  waived,    p.  311. 
Election  of  employer  not  to  pay  compensation — ^what  is  effect  of  on 

availability  of  conunon-law  defenses,    p.  256. 
Employer  under  act — when  objection   on  ground   of  is  too   late. 

p.  311. 
Instructions — ^when    relating   to   contributory   negligence   properly 

refused,    p.  615. 
Intentional  failure  to  safeguard  machinery — what  constitutes  giving 

right  of  action  at  law  to  employee,    p.  457. 
Interstate  commierce — ^what  is  remedy  of  employee  injured  while 

engaged  in.    p.  26. 
Notice  of  election  to  he  governed  by — when  carrier  by  land  not  r»> 

quired  to  file.    p.  565. 
Pleading — necessity  of  averring  in  action  at  common  law  or  under 

statute  that  defendant  has  not  elected  to  come  under,    p.  517. 
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